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PREFACE 


This  volume  is  issued  at  this  late  day  because  it  had  to  be  held  until 
preceding  ones,  sent  to  the  publisher  by  my  predecessor  after  the  begin- 
ning of  my  term  of  office,  were  completed.  Future  ones  will  follow  as 
speedily  as  is  consistent  with  proper  work. 

The  printed  abstracts  and  arguments  which  I  have  been  able  to  ob- 
tain begin  with  filings  in  cases  submitted  at  the  January  term,  1895. 
This  has  prevented  the  reporting  of  briefs  and  has,  no  doubt,  permitted 
some  inaccuracies  in  appearance,  existing  in  the  original  opinion,  to  creep 
in.  Corrections  sent,  will  have  attention  in  succeeding  volumes.  Few 
changes  are  made.  The  table  of  cases  cited  is  placed  at  the  end  of  the 
index,  instead  of  near  the  table  of  cases  reported,  in  which  position  it  has 
sometimes  been  misleading.  The  figure  on  the  left  of  the  syilabus  is 
omitted.  Instead,  a  figure  has  been  put,  parenthetically,  at  the  end  of 
each  section  to  indicate  what  division  of  the  opinion  the  section  deals 
with.  The  index  has  been  reduced  in  size  and  an  attempt  made  to  have  it 
conform,  as  far  as  practicable,  to  the  indices  used  in  the  best  text  books. 
The  writer  has  assumed  that  lawyers  desire  an  index  to  point  out,  simply, 
where  law  may  be  found,  and  that  they  do  not  wish  to  study  it  from  the 
index. 

No  effort  has  been  spared  to  make  the  syllabi  terse,  clear,  and  yet 
full  enough.  To  this  end,  grace  of  diction  and  refined  legal  nomenclature 
and  classification  have  been  subordinated,  when  necessary. 

Benj.  I.  Salinger. 

Manning,  Iowa,  August  g,  1895, 


Cases  and  other  Aathorities  and  Statutes  Cited,  will  be  fonnd  at 
page  805. 
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E.  I.  McCoy  v.  W.  N.  Tkeiohler,  Appellant. 

Replevin :  both  parties  olaiming  ownership.  Where  both  parties  to 
a  replevin  suit  claim  to  own  the  property  in  controversy,  the  right  of 
possession  depends  upon  the  fact  of  ownership.    (1) 

NON  PBBJUDioiAL  INSTRUCTION.  Plaintiff  sought  to  recover  as  to  certain 
books  which  defendant  disclaimed  owning.  There  was  an  instruction 
that  plaintiff  could  not  recover  as  to  those  books  unless  demand 
therefor  had  been  made  upon  defendant,  and  refused.  There  was  no 
proof  of  demand,  but  plaintiff  recovered  nothing  for  said  books. 
Held,  not  prejudicial  to  defendant.     (8) 

Bbiothtub:  not  objectionable,  when.  Defendant  can  not  complain 
because  plaintiff  remits  so  much  of  his  judgment  as  is  unsupported  by 
the  proof.    (4) 

CoNFLiOTiNO  evidence:  REVIEW  ON  APPEAL.  Where  the  evidence,  in  a 
law  action,  conflicts,  it  will  not  be  reviewed  on  appeal.     (1) 

NoTs.-/rhe  numbers  following  each  section  o(  %h^  syllabus  Indicate  what 
division  of  the  opinion  the  seQtiQO  deals  with, 

Vol.  90--1  (1) 
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Appeal  from  Cedar  District  Court. — Hon.  J.  H.  Pbeston, 

Judge. 

Satueday,  Januaby  27, 1894. 

Action  to  recover  specific  personal  property. 
Judgment  for  plaintiff  and  the  defendant  appeals. — 
Affirmed. 

W.  G.  W.  Geigerand  Wolf  (6  Hanley  tor  appeWsint 

E.  M.  Brink  and  Wheeler  d  Moffit  for  appellee. 

Gbangeb,  C.  J. — I.  This  action  is  to  recover  some 
sixty-five  volumes  of  law  books  from  the  possession  of 
defendant.  Each  party  claims  to  be  the  owner  of 
the  books,  and  hence  the  right  of  possession  depends 
upon  the  fact  of  ownership.  Plaintiff  was  the  owner, 
and  still  is,  unless  he  sold  them  to  the  defendant;  and 
the  fact  in  the  case,  toward  which  the  testimony  was 
directed,  was  that  of  a  sale  of  the  books.  The  jury 
found  that  plaintiff  was  the  owner  of  the  books, 
and  hence  must  have  found,  under  the  instructions, 
that  there  had  been  no  sale  of  them.  It  is  urged  that 
the  evidence  is  not  sufficient  to  sustain  the  verdict. 
The  evidence  is  plainly  in  conflict,  and  to  such  an  extent 
that  we  can  not  interfere  with  the  finding  of  the  jury. 
No  good  purpose  will  be  subserved  by  a  discussion  of 
the  evidence  bearing  on  the  question. 

II.  The  jury  fixed  the  value  of  the  books  at  one 
hundred  and  seventy-five  dollars.  Plaintiff  filed  a 
remittitur  of  the  value  thus  fixed,  in  excess  of  one 
hundred  and  fifty  dollars  and  fifty  cents,  and,  upon 
the  plaintiff's  election  to  take  judgment  for  the  value 
of  the  books,  the  judgment  rendered  was  for  the  latter 
amount.  With  the  value  thus  reduced,  the  judgment 
for  it  has  support  in  the  evidence.  A  dispute  arises 
over  the  value  of  thirty-five  volumes  of  the  Northwest- 
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ern  Reporter;  and  appellant  claims  that  plaintiflf's  own 
evidence  shows  that  he  bought  the  thirty-five  volumes 
with  other  books,  for  eighty  dollars,  but  it  is  a  misap- 
prehension of  the  testimony.  He  said  that,  besides 
the  eighty  dollar  bill,  he  bought  other  books  from  the 
West  Publishing  Company,  including  '^certain  of  the 
thirty-five  volumes.''  The  jury  must  have  fixed  the 
value  of  the  books  at  one  hundred  dollars,  and  there  is 
testimony  to  that  effect. 

III.  In  plaintiff's  petition  were  included  volumes, 
73,  74,  75,  and  76  of  the  Iowa  Reports;  and  defendant, 
in  his  answer,  did  not  claim  to  own  them.  And  the 
court  said  to  the  jury  that,  unless  the  plaintiff  had 
shown  that  defendant  had  refused,  on  demand,  to 
allow  plaintiff  to  take  them,  there  could  be  no  recovery 
as  to  such  books ;  and  it  is  urged  that  there  was  no 
evidence  of  a  demand,  or  that  defendant  had  them. 
The  judgment  for  the  one  hundred  and  fifty-two  dol- 
lars and  fifty  cents  is  based  upon  the  values  of  the 
books  other  than  the  volumes  mentioned.  This  appears 
from  the  estimates  by  both  parties  in  argument;  and 
hence  the  effect  of  the  judgment,  as  it  now  stands,  is 
that  there  is  no  recovery  for  such  volumes.  No  preju- 
dice has  resulted  from  the  instruction. 

IV.  There  is  a  complaint  as  to  the  remitting  of 
the  excessive  value  of  the  books.  That  plaintiff  could 
reduce  the  amount  of  the  finding,  if  excessive,  we  have 
no  doubt.  It  would  be  an  act  in  favor  of  the  other 
party.  Appellant  says:  '*We  understand  the  rule 
to  be  that,  in  reducing  the  amount  to  where  the  evi- 
dence will  justify  it,  the  court  simply  gives  the  alterna- 
tive to  accept,  or  it  grants  a  new  trial.''  This  is  not  a 
case  in  which  the  court  either  orders  or  suggests  a 
reduction  of  the  amount  of  the  finding.  It  is  the  act 
of  the  party  in  whose  favor  the  finding  is.  The  appel- 
lant evidently  has  in  mind  cases  in  which  the  court,  on 
an  application  for  a  ne^  trial,  regards  the  finding 
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excessive,  and  gives  to  the  party  in  whose  favor  the 
finding  is,  his  election  to  remit,  or  accept  a  new  trial. 
The  distinction  is  obvious.    The  judgment  is  affibmed. 
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Oathbbinb  Wioke,  Appellant,  v.  Iowa  State  Iksubakoe 

Company. 

Notice  to  Insurer:  bt  bscx)bdikg  mobtoags.  Beoording  a  mortgiMc« 
on  insured  property  is  not  such  constmotiYe  notice  to  the  insurer  as 
to  make  its  subsequent  aooeptanoe  of  premiums  from  the  mortgagor  a 
waiyer  of  conditions  in  the  policy  prohibiting  mortgaging  without  the 
insurer's  consent.  Under  Code,  section  1944,  entry  by  the  recorder 
simply  gives  construotive  notice  of  the  rights  of  the  grantee  to  per- 
sons dealing  with  reference  to  the  title  of  the  property  affected  by 
the  entry.    (6) 

Pbaotiob:  ApicrmKa  tsstdcokt  aftxb  oasb  is  closbd.  Bests  within 
the  sound  discretion  of  the  trial  court.    (7) 

Praotiob  m  sxTPREMB  oouBT:  MOTION  TO  8TRIES:  HOTIOB.  Amotion 
to  strike  will  be  oyerruled  where  no  notice  of  its  filing  has  been 
I^Ycn.    (2) 

NbOESSART  REOITALS  IK  ABSTRACT  NOT  8UPPLIBD  BT  BILL  OF  KX0BPTI0K8. 

A  recital  in  the  bill  of  exceptions,  that  it  contains  all  the  eyidenoe 
giyen,  received  or  offered,  does  not  show  that  the  abstract  is  an 
abstract  of  all  the  evidence ;  and  on  such  record,  such  questions, 
only,  as  may  be  determined  without  reference  to  the  evidence,  will 
be  considered.    (4) 

Assignments  of  error  to  be  speoifio.  An  assignment  directed  against 
instructions  by  number,  only,  and  which  points  out  no  particular 
error,  is  insufficient.     (6) 

Same.  An  assignment,  that  "the  court  erred  in  overruling  the  defend' 
ant's  motion  for  new  trial,"  which  motion  contains  twelve  grounds, 
does  not  properly  raise  the  question  whether  special  findings  have 
support  in  the  evidence.    (6) 

Appeal  from  lAnn  District  Court. — ^Hon.  J.  H.  Pbeston, 

Judge. 

Satubday,  Januaey  27, 1894, 

Action  on  two  policies  of  insurance.    Verdict  and 
judgment  for  plaintijffi.    Defendant  appeals,— -i^rwed. 
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Craig^  McCrary  d  Craigy  Smith  (&  Clemans  and 
McVey  <&  Cheshire  for  appellant. 

Bickel  d  Crocker  and  Davis  d  Voris  for  appellee. 

KiHKE,  J. — ^I.  This  is  an  action  against  the 
defendant,  a  mutual  insurance  company,  upon  two 
policies  of  insurance  issued  by  it.  Policy  number  34067 
was  issued  to  Zabortskey  &  Loder,  on  November  12, 
1888,  for  two  thousand  dollars,  on  a  stock  of  goods, 
store  furniture,  etc.,  situated  in  a  certain  building  in 
Fairfax,  Iowa.  Policy  number  32293  was  issued  to 
Joseph  Zabortskey  for  one  thousand,  five  hundred 
dollars,  on  the  building  which  contained  said  goods, 
and  which  was  used  as  a  dwelling  house  and  store 
room.  These  policies  were  transferred  until  finally 
plaintiflE  became  the  owner  of  them.  September  10, 
1890,  the  building  and  its  contents  were  destroyed  by 
fire.  It  is  alleged  that,  after  the  fire,  the  company  was 
duly  notified  of  the  loss,  and  proofs  of  loss  duly  made, 
as  required  by  the  policies.  Judgment  is  asked  for 
three  thousand,  five  hundred  and  fifty  dollars,  with 
interest.  Attached  to  the  petition  is  a  copy  of  the 
policy,  the  application  and  by-laws  of  the  defendant. 
The  defenses  are,  as  to  the  first  policy:  First.  Other 
insurance  upon  the  property,  which  was  concealed  from 
the  defendant.  Second.  A  violation  of  the  terms  of 
the  policy,  in  permitting  the  building  in  which  the 
insured  property  was,  to  be  used  for  purposes  other 
than  those  set  out  in  the  application,  and  which  use 
increased  the  risk.  Third.  Allowing  gasoline  to  be 
used  upon  the  premises,  in  violation  of  the  terms 
of  the  policy.  Fourth.  That  proofs  of  loss  were  not 
furnished,  according  to  the  terms  of  the  policy.  As  to 
policy  number  32293,  the  defenses  are:  First.  Change 
of  occupancy  of  the  building,  contrary  to  provisions  of 
the  policy.    Second.  Use  of  gasoline  in  violation  of  the 
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terms  of  the  policy.  Third.  Execution  of  a  mortgage 
upon  the  insured  building,  in  violation  of  terms  of  the 
policy.  In  a  reply,  plaintiff  charges  that  defendant, 
with  full  knowledge  of  all  the  matters  now  relied  upon 
as  a  defense,  received  and  retains  the  premium  notes, 
and  has  received  and  retained  assessments  provided 
for  by  its  by-laws,  and  has  thereby  waived  its  right  to 
insist  upon  such  defenses;  that  the  change  of  use  in 
the  building  was  a  mere  casual  one,  which  did  not 
increase  the  risk,  and  was  not  the  cause  of  the  fire ; 
that  gasoline  was  used  only  for  testing  gasoline  stoves 
as  it  is  ordinarily  used  in  the  business  of  selling  such 
stoves,  and  that  such  use  did  not  violate  the  terms  of 
the  policy;  that  the  mortgage  referred  to  was  executed, 
and  on  December  29, 1888,  indexed  and  filed  for  record, 
and  recorded,  as  provided  by  law,  and  was  notice  to 
defendant,  who  thereafter  made  an  annual  assessment 
upon  the  then  holder  of  the  policy,  and  owner  of  the 
property,  which  he  paid,  and  that  same,  as  well  as  the 
premium  note,  is  still  retained  by  the  defendant,  which 
facts  are  pleaded  as  a  waiver  of  defendant's  right  to 
avoid  the  policy  because  of  the  giving  of  the  mortgage. 
It  is  further  alleged  that,  after  the  defendant  had  full 
knowledge  of  all  the  matters  pleaded  by  it,  it  demanded 
of  plaintiff  further  proofs  of  loss,  and  compelled  the 
parties  to  submit  to  an  examination  under  oath  touch- 
ing the  loss,  whereby  defendant  has  waived  its  right  to 
insist  upon  its  defenses.  The  defendant  denies  all  the 
allegations  of  the  reply. 

II.  Appellee  ffles  a  motion  to  strike  the  amended 
assignment  of  errors,  the  additional  reply,  and  the 
second  amendment  to  the  abstract.  All  these  motions 
must  be  overruled,  as  no  notice  of  their  filing  waa 
given  to  appellant.    Sup.  Ct.  Rule,  section  52. 

III.  A  motion  is  made  to  strike  the  evidence, 
because  the  same  has  not  been  preserved  by  a  proper 
bill  of  exceptions.    We  think  that  the  motion  is  not 
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well  taken,  but,  in  view  of  what  is  hereafter  said,  we 
need  not  discuss  the  question  further,  or  cite  authorities 
in  support  of  our  conclusion. 

IV.  It  is  insisted  that  there  is  nothing  in  the 
abstract  stating  that  it  is  an  abstract  of  all  the  evi- 
dence. We  have  examined  it,  as  well  as  the  amend- 
ments thereto,  with  care,  and  find  nothing  therein 
indicating  that  it  is  claimed  to  be  an  abstract  of  all  of 
the  evidence.  The  only  reference  thereto  is  in  the  bill 
of  exceptions,  wherein  it  is  stated:  ''And  the  above 
being  aU  the  evidence  given,  received,  or  offered  on  the 
trial  of  said  cause,  ^'  etc.  There  is  no  doubt  that  the 
bill  of  exceptions  contained  all  of  the  evidence.  But 
such  a  statement  in  the  bill  of  exceptions  does  not  even 
tend  to  show  that  the  abstract  is  an  abstract  of  all  of 
the  evidence.  We  have  held  that  such  a  statement  in 
the  bill  of  exceptions  is  not  sufficient  to  show  that  we 
have  an  abstract  of  all  of  the  evidence  before  us.  Bice 
V.  Plymouth  Co.y  53  Iowa,  635,  6  N.  W.  Rep.  23.  With 
this  condition  of  the  record,  we  are  limited  to  a  consid- 
eration of  such  questions  only  as  may  be  determined 
without  reference  to  the  evidence. 

V.  It  is  insisted  that  the  court  erred  in  giving  the 
seventh  instruction  to  the  jury.  It  is  as  follows:  ''It 
having  been  Bhown  by  the  undisputed  evidence  that 
after  the  mortgage  referred  to,  covering  the  building 
insured  under  policy  number  32293,  was  executed  and 
acknowledged,  and  duly  recorded  and  indexed  in  the 
recorder's  office  of  Linn  county,  Iowa,  the  defendant 
received  and  accepted  from  the  assured  payment  of  a 
premium  on  said  policy,  which  defendant  has  since 
retained,  the  defendant  is  deemed  to  have  thereby 
waived  the  forfeiture  of  said  policy  by  reason  of  said 
mortgage,  and  you  will  not  consider  said  mortgage  as 
constituting  a  defense  to  said  policy,  but  will  find  for 
the  plaintiff  on  that  defense. ''  In  the  application  upon 
which  the  policy  was  issued;  the  assured  was  asked; 
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*^(12)  Is  the  property  mortgaged!^'  which  he  answered, 
^*No/'  One  of  the  conditions  of  the  policy  was: 
^^ Should  there  afterwards,  during  the  life  of  the  policy, 
an  incumbrance  fall  or  be  executed  upon  the  property 
insured,  this  policy  shall  be  void,  until  the  consent  of 
the  company  in  writing,  signed  by  the  secretary,  is 
obtained  thereto,  and  indorsed  on  or  attached  to  said 
policy/'  In  support  of  the  instruction.  Code,  section 
1944,  is  relied  upon.  It  reads:  *'The  recorder  must 
indorse  upon  every  instrument  properly  filed  in  his 
office  for  record,  the  hour  when  it  was  so  filed,  and 
shall  forthwith  make  the  entries  provided  for  in  the 
preceding  section  [indexing  the  instrument],  except 
that  of  the  book  and  page  where  the  record  of  the 
instrument  may  be  found,  and,  from  that  time,  such 
entries  shall  furnish  constructive  notice  to  all  persons 
of  the  rights  of  the  grantee  conferred  by  such  instru- 
ment.'' By  the  instruction  the  jury  were  told  that  the 
filing,  indexing,  and  recording  of  the  mortgage  would 
be  constructive  notice  to  defendant  that  such  a  mort- 
gage had  been  executed  upon  the  insured  property,  and 
any  act  of  theirs  done  thereafter  must  be  presumed  to 
have  been  done  with  such  knowledge.  We  think  this 
instruction  was  clearly  wrong.  The  statute  makes  such 
a  filing  notice  to  all  persons  of  the  rights  of  the  grantee 
thereunder.  No  rights  of  the  grantee  or  mortgagee 
acquired  under  the  mortgage  are  involved  in  this  action. 
The  mortgagee  is  not  a  party  to  this  proceeding;  its 
determination  can  in  no  event  affect  his  claim.  By  the 
contract  of  insurance,  defendant  did  not  acquire  an 
interest  in  the  property,  in  the  sense  that  it  could  con- 
trol it.  Such  contracts  are  purely  personal  in  character. 
I  May,  Insurance,  section  6.  Furthermore,  the  statute 
by  the  language,  ^^all  persons,"  evidently  refers  to  per- 
sons dealing  with  reference  to  the  title  to  the  land, — 
those  acquiring  some  interest  in  it,  or  lien  upon  it, — as 
purchasers,  mortgagees,  and  the  like.    By  its  contract. 
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defendant  did  not  become  invested  with  any  title  to  or 
lien  npon  the  property,  which  could  render  it  the  sub- 
ject of  constructive  notice,  under  this  statute.  To  so 
hold,  it  seems  to  us,  would  be  a  plain  departure  from 
the  evident  meaning  and  intent  of  the  statute.  It  would 
impose  burdens  on  persons  having  no  direct  interest  in 
the  title  of  real  estate,  never  contemplated  by  the  leg- 
islature. See  EUis  v.  Instance  Co.^  68  Iowa,  578,  27 
N.  W.  Eep.  762. 

VI.  The  jury  were  instructed  upon  the  question  of 
waiver  as  follows:  '*If  you  find  from  the  evidence 
that  the  defendant,  at  any  time  after  the  loss  in  con- 
troversy, acquired  knowledge  of  the  fact,  if  you  so  find, 
of  the  occupancy  of  the  second  story  of  the  building  as 
a  public  hall,  and  also  acquired  actual  knowledge;  if 
you  so  find  that  gasoline  was  used  about  the  premises, 
and  that  there  was  a  mortgage  upon  the  premises,  and 
that,  after  acquiring  actual  knowledge  of  all  such  facts, 
the  defendant  required  the  then  holders  of  the  policies 
to  submit  to  an  examination,  and  demanded  of  them 
that  they  make  additional  proof  of  loss  by  furnishing 
bills,  and  made  no  objection  to  the  payment  of  said 
loss  on  account  of  said  use  of  said  building,  of  the 
increase  of  risk,  the  use  of  gasoline  about  the  premises, 
or  of  the  existence  of  the  mortgage;  that  the  holders 
of  said  policies  did  submit  to  such  examination,  and 
incurred  expense  of  time  or  money  in  order  to  do  so, — 
then  such  facts,  if  you  so  find,  will  constitute  a 
waiver  of  the  conditions  of  the  policies  as  to  the  use  of 
said  building,  the  increase  of  risk,  use  of  gasoline  about 
the  premises,  and  of  the  existence  of  a  mortgage  or 
incumbrance  upon  the  premises.''  The  jury  found 
specially  that  gasoline  was  used  upon  the  insured 
premises;  that  the  insured  did  not  change  the  use  of 
the  building;  that  defendant  knew  of  the  use  of  gas- 
oline prior  to  November  13,  1890,  and  prior  to  that 
time  knew  of  the  use  of  a  part  of  the  building  as  a  pub- 
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lie  hall;  that  prior  to  said  time  defendant  had  actual 
notice  of  the  existence  of  the  mortgage;  that  on 
November  13, 1890,  defendant  demanded  of  the  insured 
that  they  go  to  Cedar  Rapids,  and  submit  to  an  exam- 
ination, under  the  conditions  of  the  policies;  and  that 
defendant  examined  them  in  relation  to  the  loss.  In 
the  absence  of  anything  showing  that  we  have  an 
abstract  of  all  of  the  evidence  before  us,  we  must  pre- 
sume that  these  findings  were  warranted  by  the  evidence 
in  fact  adduced  upon  the  trial.  The  correctness  of  this 
instruction  is  not  questioned  by  any  proper  assignment 
of  error.  The  assignment  is  directed  generally  to  this 
and  other  instructions  by  number  only.  No  particular 
errors  are  suggested  or  pointed  out  by  this  assignment. 
It  is,  therefore  insufficient.  Blair  v.  Madison  Co.^  81 
Iowa,  318,  46  N.  W.  Rep.  1093.  Whether  right  or 
wrong,  it  was  the  law  of  the  case,  and  in  the  condition 
of  this  record,  we  must  presume  that  the  jury  followed 
it,  and  that  the  evidence  justified  their  verdict. 

One  ground  of  the  motion  for  a  new  trial  was  that 
the  special  findings  of  the  jury  were  not  supported  by 
the  evidence,  and  were  contrary  thereto,  but  there  is 
no  sufficient  assignment  of  errors  raising  the  question 
for  our  consideration.  The  assignment,  so  far  as  it 
relates  to  the  special  findings,  is:  *'The  court  erred  in 
overruling  defendant's  motion  for  a  new  trial.''  As 
the  motion  contained  twelve  grounds,  it  is  needless  to 
say  that  such  an  assignment  is  not  in  conformity  to  the 
statute  and  rules  of  this  court. 

In  view  of  this  instruction  and  the  special  findings 
and  the  presumption  that  obtains  in  favor  of  the  action 
of  the  court  and  jury,  in  the  absence  of  an  abstract  of 
all  the  evidence,  it  seems  to  us  that  the  error  of  the 
court  in  giving  the  seventh  instruction  is  clearly  with- 
out prejudice.  The  same  may  also  be  said  as  to  some 
other  alleged  errors,  such  as  admitting  the  index  book 
in  evidence* 
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VII.  It  is  said  that  the  court  erred  in  permitting 
plaintiff,  after  the  case  was  closed,  to  introduce  testimony 
as  to  the  expense  the  insured  were  to  in  going  to  Cedar 
Eapids,  in  response  to  defendant's  notice  to  submit  to 
an  examination.  The  admission  of  testimony,  under 
such  circumstances,  is  largely  a  matter  in  the  sound 
discretion  of  the  court,  and  we  should  not  interfere, 
unless  it  appears  that  such  discretion  has  been  abused. 
No  such  case  is  made  here. 

VIII.  Many  of  the  assignments  of  error  are  too 
general  to  be  considered ;  others  are  ruled  by  what  we 
have  already  said;  and  still  others  we  are  precluded 
from  considering,  in  view  of  the  condition  of  the  record 
heretofore  referred  to.  For  the  reasons  given,  the 
judgment  must  be  apfibmed. 


Cedab  Coxjntt   v.  Wm.  Sageb,  Insane,  Appellant; 

Same  v.  Eobebt  Lane,  Insane,  Appellant;  Same 

V.  John  Gbay,  Insane,  Appellant. 

Liability  of  Insane  Person  to  County  for  Support:  suit  how 
BBOUGHT:  PLKADINQ.  Snit  to  reooYer  from  the  estate  of  an  insane 
person  sums  paid  by  the  county  for  his  support  is  properly  brought  in 
the  name  of  the  county;  and  tlie  auditor  need  not  allege  in  the  peti- 
tion that  the  board  of  supervisors  has  authorized  him  to  sue.     (1) 

No  NOnOE  THAT  BOAAD  HAS   DIBEOTED   OOLLEOTIOK  NEED   BE   GIVEN.     No 

notice  of  the  board's  action  in  directing  the  auditor  to  collect  the 
amount  due  need  be  given  to  the  iasane  person  or  his  guardian.    (4) 

EviDEKOB  07  SUM  ADYAKOED  BT  COUNTY,  WHAT  IS.  The  Certificate  of  the 
hospital  superintendent  and  notices  from  the  auditor  of  state  are 
presumptive  evidence  of  the  correctness  of  the  sums  stated  therein, 
under  Code,  section  1433,  and  are  competent  evidence  against  the 
estate  of  the  insane  person  of  the  amount  paid  by  the  county  though 
they  were  but  recently  certified  and  certified  for  use  in  the  action 
against  the  estate.    (8) 

Cumulative  testimokt,  when  nonprejudicial.  Where  there  is  compe- 
tent evidence  of  the  sum  due,  it  is  not  prejudicial  to  allow  testimony, 
not  strietly  competent,  which  simply  aids  the  court  in  computing. 
Any  mistake  in  amount  can  be  corrected  on  application  to  it.  (8) 
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ContinuouB  Account,  What  is.  The  charges  of  a  state  asylum, 
made  at  the  end  of  each  quarter,  form  a  oontinuoas,  open,  oorrent 
account  within  Code,  section  2531,  and  a  break  of  two  years  in 
such  charges,  caused  by  the  patient's  leaving  the  asylum  without 
authority,  during  which  period,  while  he  spent  part  of  the  time  at 
home  and  part  in  the  county  asylum,  he  remained,  at  all  times,  a 
charge  on  the  county,  does  not  destroy  the  continuity  of  the 
account.    (2) 

Appeals  from  Cedar  District  Court. — ^Hon.  J.  H. 
Preston,  Judge. 

Satubday,  Januaby  27, 1894. 

Actions  to  recover  sums  of  money  paid  by  the 
plaintiff  for  the  support  of  the  defendants  in  the 
hospital  for  the  insane  at  Mt.  Pleasant.  The  actions 
were  tried  and  submitted  together  to  the  court,  without 
the  aid  of  a  jury,  and  a  judgment  was  rendered  in 
favor  of  the  plaintiff,  and  against  the  defendant,  in 
each  case,  for  the  amount  demanded,  and  costs.  The 
defendants  appeal. — Affirmed. 

W.  G.  W.  Oeiger  for  appellants  Sager  and  Lane. 

E.  M.  Brink  for  appellant  Gray. 

Sam.  8.  Wright  for  appellee. 

Robinson,  J. — The  petition  in  the  Sager  case  alleges 
that  the  defendant  is  and  has  been  a  charge  upon  the 
plaintiff  since  the  year  1879,  and  that  the  plaintiff  has 
paid  for  his  support  at  the  hospital  for  the  insane  at 
Mt.  Pleasant  the  sum  of  one  thousand,  three  hundred 
and  fifty-three  dollars  and  sixty-eight  cents,  as  shown 
by  a  bill  of  particulars  attached;  that  there  are  funds 
belonging  to  the  estate  of  the  defendant,  in  charge  of 
his  guardian,  sufficient  to  pay  the  amount  plaintiff  has 
expended,  for  which  judgment  is  demanded.  The 
petitions  in  the  other  cases  are  similar;  excepting  as  to 
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the  time  during  which  the  defendants  were  supported, 
and  the  amounts  paid  by  the  plaintiff. 

I.  Section  1433  of  the  Code,  as  amended,  pro- 
vides that  the  law  made  ^^for  the  support  of  the  insane 
at  public  charge,  shall  not  be  construed  to  release  the 
estates  of  such  persons  from  liability  for  their  support; 
and  the  auditors  of  the  several  counties,  subject  to  the 
direction  of  the  board  of  supervisors,  are  authorized 
and  empowered  to  collect  from  the  property  of  such 
patients,  any  sums  paid  by  the  county  in  their  behalf, 
as  herein  provided;  and  the  certificates  from  the 
superintendent,  and  the  notice  from  the  auditor  of 
state,  stating  the  sums  charged  in  such  cases,  shall 
be  presumptive  evidence  of  the  sums  so  stated. 
If  the  board  of  supervisors,  in  the  case  of  any  insane 
patient,  who  has  been  supported  at  the  expense  of 
the  county,  shall  deem  it  a  hardship  to  charge  the 
estate  of  any  such  patient  with  such  cost  of  supporting 
the  patient,  they  may  relieve  such  estate  or  estates 
from  any  part  or  all  of  such  burdens,  as  may  seem  to 
them  reasonable  and  just.''  The  petitions  were 
attacked  on  the  ground  that  they  do  not  show  that  the 
board  of  supervisors  had  authorized  the  auditor  to 
commence  the  actions.  If  it  be  conceded  that  such 
authority  was  required,  it  was  not  necessary  to  set  it 
out  in  the  petitions.  The  evidence  shows  that  the 
board  of  supervisors  had  directed  the  auditor  to  collect 
the  claims  of  the  defendants,  and  actions  for  that 
purpose  were  properly  brought  in  the  name  of  the 
county. 

II.  The  first  item  in  the  bill  of  particulars  in  the 
Sager  case  is  for  board,  and  is  dated  March  31,  1879. 
It  is  followed  by  other  charges,  chiefly  for  board, 
which  were  made  at  the  ends  of  the  quarters  of  a  year. 
The  charges  in  the  other  cases  were  made  in  substan- 
tially the  same  way.  The  appellants  contend  that  a 
complete  cause  of  action  accrued  when  each  charge  was 
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made;  that  the  charges  together  can  not  be  regarded  as 
a  continuous,  open,  current  account,  within  the  mean- 
ing of  section  2531  of  the  Code,  and,  therefore,  that  all 
items  charged  more  than  five  years  before  the  com- 
mencement of  the  actions  are  barred  by  the  statute  of 
limitations.  It  was  held  in  Kilhowm  v.  Anderson^  77 
Iowa,  502,  42  N.  W.  Eep.  431,  that  charges  for  services 
rendered  during  a  long  term  of  years,  although  at  rates 
of  compensation  which  varied  at  different  times,  con- 
stituted a  continuous  account.  The  same  rule  has 
been  applied  to  charges  for  board,  office  rent,  and  care 
of  horse,  which  accrued  from  day  to  day,  or  monthly, 
or  by  the  year.  Moser  v.  Crooks ^  32  Iowa,  172;  and 
in  Wendeling  v.  Besser^  31  Iowa,  248,  it  was  said  that 
a  claim  for  the  continuous  and  uninterrupted  boarding, 
lodging,  and  in  other  respects  providing  for,  a  person, 
during  a  period  of  eleven  years,  constituted  a  contin- 
uous, open  account.  We  are  of  the  opinion  that  the 
charges  in  these  cases  constitute  accounts,  within  the 
meaning  of  the  statute,  and  that  they  are  continuous, 
although  the  charges  were  made  at  stated  intervals. 
It  is  claimed  that  the  account  against  Sager  can  not  be 
regarded  as  continuous  from  the  date  of  the  first  item, 
for  the  reason  that  it  does  not  show  any  charge  between 
the  thirtieth  day  of  June,  1882,  and  the  thirtieth  day 
of  September,  1884.  Sager  was  not  an  inmate  of  the 
hospital  from  about  the  middle  of  April,  1882,  until 
the  seventh  day  of  August,  1884.  During  a  part  of 
that  time  he  was  at  home,  performing  some  labor  on  a 
farm,  and,  when  not  there,  was  confined  in  the  county 
asylum.  He  left  the  Mt.  Pleasant  hospital  without 
authority,  was  never  discharged,  and  appears  to  have 
been  a  county  charge  at  all  times.  In  the  case  of 
Gavin  v.  Bischoff,  80  Iowa,  606,  45  N.  W.  Rep.  306,  it 
was  held  that  a  break  in  an  account  of  at  least  two 
years'  duration  prevented  its  being  continuous;  but, 
of  the  account,  the  items  before  the  break  consisted  of 
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annual  chaises  for  labor,  and  those  after  the  break 
were  annual  for  the  rent  of  a  sewing  machine.  There 
was  a  complete  change  in  the  character  of  the  account 
after  the  break,  and  the  facts  shown  are  so  different 
from  those  involved  in  this  case  that  the  two  cases  can 
not  be  regarded  as  governed  by  the  same  rule.  In 
Tucker  v.  Quimbyy  37  Iowa,  18,  it  was  held  that  an 
account  in  which  there  was  a  break  of  nearly  two  years 
was  not  continuous;  but  it  appears  that  the  items 
charged  before  the  break  were  made  in  the  usual  and 
ordinary  business  of  a  blacksmith,  while  the  single 
item  after  the  break  was  for  the  use  of  a  buggy.  In 
the  case  of  Keller  v.  Jackson^  58  Iowa,  630,  12  N.  W. 
Rep.  618,  it  was  held  that  a  break  of  more  than  one 
year  and  nine  months  between  the  items  of  one  side  of 
an  account,  in  view  of  the  fact  that  all  the  items  had 
relation  to  the  same  continuous  and  open  transaction 
between  the  parties,  was  not  such  a  cessation  of  deal- 
ing as  would  cause  the  statute  of  limitations  to  com- 
mence to  run.  The  case  of  Griffin  v.  Clay  Co.y  63 
Iowa,  413,  19  N.  W.  Eep.  327,  decided  that  claims  for 
compensation  due  as  county  treasurer  for  different 
terms  of  service  were  not  in  the  nature  of  an  account, 
and  is  not  in  conflict  with  what  we  have  said.  We 
conclude  that  the  account  in  each  case  is  continuous, 
and  that  none  of  the  items  are  barred  by  the  statute  of 
limitations. 

III.  In  order  to  prove  the  amount  of  payments  it 
had  made,  the  county  introduced  in  evidence  certifi- 
cates of  the  superintendent  of  the  hospital  at  Mt. 
Pleasant,  and  notices  of  the  auditor  of  state.  The 
defendants  objected  to  them  on  the  ground  that  they 
were  not  duly  certified  until  a  short  time  before  the 
trial,  and  for  the  purposes  of  the  trial,  and  that  they 
were  only  competent  evidence  as  between  the  county 
and  state.  We  do  not  think  the  objections  were  well 
founded.    The  certificates  and  notices  are^  by  section 
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1433  of  the  Code,  made  presumptive  evidence  of  the 
correctness  of  the  sums  so  stated.  For  the  purposes  of 
this  case,  the  fact  that  the  certificates  and  notices  had 
been  but  recently  prepared  is  immaterial.  We  discover 
no  prejudicial  error  in  the  admission  of  the  evidence. 

IV.  The  appellants  complain  that  they  were  not 
permitted  to  show  that  no  notice  of  the  action  of  the 
board  of  supervisors  in  ordering  the  collection  of  the 
amounts  in  controversy  from  their  estates  was  served 
on  them  or  their  guardians.  Notice  of  that  kind  was 
not  required.  The  law  makes  the  estate  of  an  insane 
person  liable  for  his  support,  and  it  remains  so  liable 
until  the  board  of  supervisors  relieves  it  by  action 
taken  for  that  purpose.  In  directing  the  collection  of 
the  charges  in  suit,  the  board  only  directed  the  doing 
of  what  the  law  enjoined.  If  the  defendants,  or  any- 
one interested  in  their  estates,  desired  the  estates  to  be 
relieved  from  such  charges,  it  was  their  privilege  to 
ask  that  it  be  done;  but  they  can  not  complain  that 
notice  of  an  intention  to  exercise  a  right  vested  and 
directed  by  statute  was  not  given. 

V.  Appellants  complain  that  the  court  permitted 
the  deputy  county  auditor  to  testify  what  amount  had 
been  paid  by  the  plaintiff  on  account  of  each  defend- 
ant. It  is  shown  that  the  answers  the  witness  gave 
were  not  intended  as  a  substitute  for  competent  evi- 
dence of  the  payments  made,  but  merely  as  an  aid  to 
the  court  in  computing  the  amounts.  If  the  answers 
were  not  strictly  competent,  we  are  unable  to  discover 
in  what  respect  they  could  have  been  prejudicial. 
The  competent  evidence  was  before  the  court,  and  if, 
as  claimed  by  appellants,  the  judgment  against  Sager 
was  for  a  small  amount  more  than  was  actually  due,  it 
was  evidently  so  rendered  by  mistake,  and  would  have 
been  corrected  by  the  district  court  on  proper  appli- 
cation, but  no  application  of  that  kind  was  made. 
Whether  there  was  such  a  mistake  is  a  question  not  so 
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presented  by  the  record  that  we  should  determine  it. 
The  judgments  of  the  district  court,  so  far  as  they  are 
brought  in  question,  are  sustained  by  the  law  and  the 
evidence^  and  are  affibmed. 


Chas.  H.  Palmeb,  Appellant,  v.  Vibginia  M.  Palmeb 

etal. 

Action  to  Recover  Personal  Property:  ootjnteeolaim  m.  tn  on 
action  to  recoyer  specific  personal  property,  both  parties  claiming 
ownership,  defendant  can  not  use  debts  due  her  from  plaintiff  as  an 
equitable  set-off  against  plaintiff's  cause  of  action,  nor  make  such 
debts  the  subject  of  a  cross  bill  or  counterclaim.    (2) 

Equitablb  defenses.  While  equitable  defenses  may  be  interposed 
against  an  action  for  the  recovery  of  specific  personal  property,  an 
allegation  that  the  plaintiff  is  indebted  to  defendant  on  long  and 
•  complicated  accounts,  that  defendant  is  liable  for  part  of  the  price 
of  the  property,  that  defendant  put  money  into  the  same,  that  plain- 
tiff is  insolvent  and  has  made  a  fraudulent  confession  of  judgment, 
presents  no  such  defense,  and  a  motion  to  transfer  to  the  equity  side 
on  account  of  such  alleged  defense  should  be  overruled.     (8) 

Waiveb  of  BULiKa,  WHAT  IB  NOT.  Where  plaintiff's  motion  to  strike 
counterclaim  and  his  objections  to  a  transfer  to  the  equity  side  are 
.overruled  and  an  order  made  to  try  the  case  on  depositions  and  doc- 
umentary evidence,  a  subsequent  agreement  of  counsel  that  such 
order  be  vacated  and  trial  had  on  oral  or  written  evidence  as  either 
party  may  desire,  does  not  waive  plaintiff's  exception  to  said 
ruling.    (4) 

Appeal  from  Lucas  District  Court. — ^Hon.  Chablbs  D. 
Leggett,  Judge. 

Satubday,  Januaby  27, 1894. 

Action  for  the  recovery  of  specific  personal  prop- 
erty, of  which  plaintiflE  claims  right  of  possession  as 
absolute  owner  thereof.  Defendant  answered,  denying 
that  plaintiflE  was  owner,  or  entitled  to  possession,  of 
any  part  of  the  property  in  question,  and  alleging  that 
she  is  the  absolute  owner,  and  entitled  to  retain  posses- 

VoL.  90—2 
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sion  thereof.  She  also  alleges,  by  way  of  cross  bill  or 
counterclaim,  grounds  for  equitable  relief,  and  on  her 
motion  the  case  was  transferred  to  the  equity  docket, 
and  tried  as  an  equity  case.  Decree  was  entered  against 
the  plaintiff,  from  which  he  appeals. — Beversed. 

Mitchell  A  Penick  for  appellant. 

Stuart  d  Bartholomew  for  appellees. 

Given,  J. — ^I.  Appellant's  first  contention  is  that 
the  court  erred  in  overruling  his  motion  to  strike  that 
part  of  appellee's  answer  set  up  as  a  cross  bill  or  coun- 
terclaim, and  in  sustaining  appellee's  motion  to  trans- 
fer the  case  to  the  equity  docket.  The  following 
is  a  sufficient  statement  of  the  pleadings  and  proceed- 
ings for  an  understanding  of  these  questions:  Plain- 
tiff commenced  this  action  at  law  for  the  recovery  of 
specific  personal  property,  namely,  a  certain  retail 
stock  of  merchandise  in  a  store  kept  by  him  in  Char- 
iton, a  safe  used  in  said  store,  and  certain  promissory 
notes  and  books  of  account  pertaining  to  said  mercan- 
tile business;  also,  a  carriage,  cart  and  phaeton.  He 
alleges,  as  the  fact  constituting  his  right  to  the  present 
possession  of  said  property,  that  he  is  the  full  and 
absolute  owner  thereof;  that  up  to  August  29,  1889, 
he  was  in  sole  possession  of  said  property,  on  which 
day  the  defendant  wrongfully  took  possession,  and 
has  ever  since  retained  the  same.  In  an  amendment, 
plaintiff  alleged,  in  substance,  that  he  purchased  the 
original  and  all  additions  to  said  stock  of  merchandise 
with  his  own  money,  and  carried  on  business  there- 
with; that  said  notes  and  book  accounts  were  for  mer- 
chandise sold;  and  that  he  purchased  the  other  articles 
mentioned  with  his  own  money.  He  also  alleged  that 
he  and  defendant  were  husband  and  wife,  that  she, 
having  property,  had  credit  on  account  thereof;  that 
be  had  no  credit,  and  that  defendant  being  indebted  to 
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him  in  the  sum  of  two  thousand  cloUars,  which  she 
could  not  then  pay,  it  was  agreed  that  said  mercantile 
business  should  be  conducted  in  the  defendant's  name; 
and  that  it  was  so  conducted  by  plaintiff  till  August  29, 
1889,  when  defendant  wrongfully  took  possession  of 
said  property.  The  defendant  filed  her  answer,  in  the 
first  nine  paragraphs  of  which  she  joins  issue  as  to  the 
alleged  ownership  and  right  to  immediate  possession, 
and  alleges  that  she  is  the  absolute  owner  of  said 
property,  and  entitled  to  retain  possession  of  the  same. 
Following  these  paragraphs,  the  defendant  sets  up  **as 
her  cross  bill  or  counterclaim,''  at  great  length,  numer- 
ous business  transactions  between  her  and  her  husband 
from  the  time  of  their  marriage,  in  1873,  to  August  1, 
1889.  She  alleges  that  in  1873  and  1874  she  loaned 
plaintiff  money  at  different  times,  taking  his  notes 
therefor,  five  of  which  are  set  out,  and  that  plaintiff, 
without  her  knowledge  or  consent,  has  taken  posses- 
sion of  the  others;  that  there  is  two  thousand,  five 
hundred  dollars  due  to  her  on  said  loans;  that  plaintiff 
is  insolvent;  and  asks  that  said  sum  *'be  allowed  her 
as  an  equitable  set-off  or  counterclaim  against  any  sum 
which  might  be  found  due  the  plaintiff  in  this  case.'' 
She  also  alleges  that  plaintiff,  as  her  agent,  came  into 
possession  of  one  thousand,  five  hundred  and  eighty- 
two  dollars  derived  from  a  dairy  business  carried  on  by 
her,  one  thousand,  three  hundred  dollars  realized 
from  the  sale  of  her  dairy  stock,  three  hundred  dollars 
or  more  per  year  as  rent  for  her  farm  since  1880,  and 
large  amounts  from  her  father's  estate.  Concerning 
said  stock  of  merchandise  and  mercantile  business,  the 
defendant  alleges  that  she  purchased  the  original  stock 
for  one  thousand,  seven  hundred  dollars ;  that  all  addi- 
tions were  purchased  in  her  name,  and  on  her  credit, 
and  that  the  plaintiff  conducted  the  business  in 
her  name  as  her  agent;  that  plaintiff  attempted  to 
keep  an  account  between  them  as  tQ  ftU  the  business  in 
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which  defendant  waa  engaged;  and  that  the  trial  of 
this  case  will  necessarily  involve  a  caref  nl  examination 
of  each  and  all  of  these  books  of  accounts,  ^^ which  will 
require  a  long  time  and  great  labor,  and  the  services  of 
a  careful  accountant/'  After  alleging  a  number  of 
matters  which  enter  into  an  accounting,  defendant 
states  that  plaintiff,  as  agent,  received  sums  of  money 
from  Mrs.  Bramer,  Mrs.  Horskins,  and  Mrs.  Meek  to 
invest  for  them;  that  he  deposited  said  moneys  in 
bank  in  defendant's  name,  with  her  own  money,  and 
drew  checks  in  defendant's  name  against  the  account 
for  his  own  and  defendant's  use.  Defendant  also 
alleges  that  said  merchandise  is  only  worth  three  thou- 
sand dollars;  that  she  is  liable  for  debts  growing  out  of 
said  business  to  the  sum  of  four  thousand,  five  hundred 
and  eighty  dollars  and  forty-seven  cents;  that  plaintiff 
is  insolvent;  and  that  he  has  confessed  a  judgment  in 
favor  of  his  mother,  to  whom  he  was  not  indebted, 
with  the  fraudulent  intent  of  enabling  his  mother  to 
seize  the  property  in  dispute  if  it  is  restored  to  plaintiff, 
wherefore  defendant  says  it  would  be  inequitable  and 
unjust  to  turn  over  said  property  to  the  plaintiff. 
Defendant  asks  that  plaintiff's  petition  be  dismissed; 
that  she  be  confirmed  in  the  title  to  said  property,  or, 
in  case  anything  is  found  due  the  plaintiff,  that  the 
two  thousand,  five  hundred  dollars  due  defendant 
on  said  notes  be  deducted  as  counterclaim ;  that  in  case 
the  court  finds  that  the  plaintiff  is  the  owner  of  the 
property,  the  amount  unpaid  thereon  be  ascertained, 
also  the  amount  of  defendant's  money  that  has  been 
used  in  said  business  which  has  not  been  returned  to 
her;  and  that  a  decree  be  entered,  declaring  all  such 
sums  an  equitable  lien  on  said  property  in  favor  of  the 
parties  holding  the  same;  and  that  a  receiver  be 
appointed.  With  this  answer,  defendant  filed  a  motion 
to  transfer  to  equity,  upon  the  grounds  that  the  issues 
involve  th$  examiuatioa  of  voluminous  accounts  extend- 
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ing  over  twenty  years,  that  complete  relief  can  not  be 
granted  at  law,  and  that  the  facts  stated  show  that  a 
receiver  should  be  appointed.  To  this  motion,  plain- 
tiflE  filed  objections,  and  also  filed  his  motion  to  strike 
'  all  but  said  first  nine  paragraphs  of  the  answer. 
Plaintiff's  motion  to  strike  was  overruled,  and  defend- 
ant's motion  to  transfer  the  case  to  equity  was  sus- 
tained, to  both  of  which  rulings  the  plaintiff,  at  the 
time,  excepted.  The  order  transferring  the  case  is  as 
follows:  *'The  court  finds  and  holds  that  the  issue  of 
ownership  of  the  personal  property  in  question,  as 
raised  by  defendant's  answer  or  cross  bill,  should  be, 
and  is,  sent  to  the  equity  docket  for  trial,  and  to  inves- 
tigate the  state  of  the  accounts  between  the  parties,  so 
far  as  to  ascertain  whose  money  or  means  purchased  the 
said  property,  and  for  the  discovery  of  evidence  that 
will  elucidate  that  question,  and  also  for  the  purpose  of 
ascertaining  the  amount  of  indebtedness  or  liability,  if 
any,  of  either  of  the  parties  to  third  persons,  for  or  on 
account  of  said  property." 

II.  Plaintiff's  first  contention  is  that  the  court 
erred  in  overruling  his  motion  to  strike  that  part  of  the 
answer  setting  up  * 'a  cross  bill  or  counterclaim,"  and 
in  sustaining  defendant's  motion  to  transfer  to  equity. 
The  cause  of  action  stated  in  the  petition  is  to  recover 
specific  personal  property,  as  provided  in  section  3225 
of  the  Code.  The  issues  joined  by  the  first  nine  para- 
graphs of  the  answer  are  as  to  ownership  and  right  of 
possession,  and  are  exclusively  law  issues.  Section 
3226  of  the  Code  provides  that  such  actions  ^*shall  be 
by  ordinary  proceedings,  but  there  shall  be  no  joinder 
of  any  cause  of  action  not  of  the  same  kind,  nor  shall 
there  be  allowed  any  counterclaim."  A  counterclaim  is 
defined  in  section  2659  of  the  Code  asfoUows:  *^ Firsts 
when  the  action  is  founded  on  contract,  a  cause  of 
action  also  arising  on  contract,  or  ascertained  by  the 
decision  of  a  court ;  or,  second^  a  cause  of  action  in  favor 
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of  the  defendant,  or  some  of  them  against  the  plain- 
tiflEs,  or  some  of  them,  arising  out  of  the  contracts  or 
transactions  set  forth  in  the  petition,  or  connected  with 
the  subject  of  the  action;  or,  third  j  any  new  matter  con- 
stituting a  cause  of  action  in  favor  of  the  defendant,  or 
all  of  the  defendants,  if  more  than  one,  against  the 
plaintiffs,  or  all  of  the  plaintiflEs,  if  more  than  one,  and 
which  the  defendant,  or  defendants,  might  have  brought 
when  suit  was  commenced,  or  which  was  then  held, 
either  matured  or  not,  if  matured  when  so  pleaded."  It 
is  certainly  clear  that  the  part  of  the  answer  sought  to 
be  stricken  out  does  set  up  several  counterclaims. 
The  claim  for  two  thousand,  five  hundred  dollars ;  for 
one  thousand,  five  hundred  and  eighty-two  dollars,  for 
one  thousand,  three  hundred  dollars,  and  for  farm  rents 
and  money  received  from  the  estate  are  counterclaims. 
Section  3245  of  the  Code  provides  that  in  actions  for 
the  recovery  of  real  property  '^there  shall  be  no  joinder 
and  counterclaim  therein,  except  of  like  proceedings  and 
as  provided  in  this  chapter.''  In  Bosierz  v.  Van  Dam^ 
16  Iowa,  177,  it  was  held  that  equitable  defenses  may 
be  interposed  in  a  proceeding  at  law  to  recover  the  pos- 
session of  land.  See,  also,  Van  Orman  v.  Spafford,  Id. 
187,  and  Kramer  v.  Conger j  Id.  434.  The  provisions  of 
the  Code  as  to  the  recovery  of  real  and  personal  prop- 
erty are  substantially  the  same  in  respect  to  the  ques- 
tion under  consideration,  and  are  similar  to  like  pro- 
visions in  the  Revision.  There  is  no  conflict  between 
subdivision  6,  of  section  2655,  that  allows  any  defense, 
legal  or  equitable,  and  sections  3226  and  3245,  that  for- 
bid the  allowance  of  counterclaims  in  actions  to  recover 
property.  The  one  permits  anything  that  is  defensive 
to  plaintiff's  cause  of  action ;  the  other  excludes  coun- 
terclaims because  they  are  not  defensive  to  plaintiff's 
cause  of  action,  but  a  new  and  different  cause  of  action. 
Muir  V.  Miller,  82  Iowa,  700,  47  N.  W.  Rep.  1011,  and 
48  N.  W.  Rep.  1032,  was  an  action  to  recover  specific 
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personal  property,  in  which  defendant  answered,  and 
set  up  a  cross  petition  asking  relief  similar,  in  some 
respects,  to  what  is  set  up  and  asked  in  this  case.  A 
demurrer  was  held  to  be  properly  sustained  to  the  cross 
petition,  because  the  relief  sought  was  in  the  nature  of 
a  counterclaim.  While  we  are  of  the  opinion  that 
equitable  defenses  may  be  pleaded  in  an  action  for  the 
recovery  of  personal  property,  and,  when  pleaded,  may 
be  tried  as  provided  in  section  2517  of  the  Code,  our 
conclusion  is  that  the  matters  set  up  in  this  cross  bill 
are  counterclaims  that  can  not  be  allowed  in  this  action, 
and  therefore  the  motion  to  strike  should  have  been 
sustained. 

III.  We  next  inquire  whether  the  court  erred  in 
transferring  the  case  to  equity.  We  have  seen  that 
equitable  defenses  may  be  pleaded  in  actions  for  the 
recovery  of  real  property,  under  authority  of  said  sub- 
division 6,  of  section  2655.  We  see  no  reason  why  the 
same  rule  should  not  apply  to  actions  for  the  recovery 
of  personal  property.  Said  subdivision  is  as  follows: 
*'The  defendant  may  set  forth  in  his  answer  as  many 
causes  of  defense,  counterclaim,  whether  legal  or  equit- 
able, as  he  may  have.''  The  cause  of  action  alleged 
by  the  plaintiff  is  the  right  to  the  immediate  possession 
of  the  property  described  at  the  time  the  action  was 
commenced,  by  virtue  of  being  then  the  absolute  owner 
thereof.  His  right  to  recover  possession  rested  upon 
whether  he  was  then  the  absolute  owner,  and  could  not 
be  strengthened  or  defeated  by  any  changes  that  subse- 
quently occurred  as  to  the  ownership.  Beroud  v.  Lyons  j 
85  Iowa,  482,  52  N.  W.  Eep.  486;  Muir  v.  Miller,  supra. 
The  answer  of  defendant  that  she  was  then  entitled  to 
possession  by  virtue  of  being  absolute  owner  was  clearly 
defensive  to  the  cause  of  action,  but  the  alleged  indebt- 
edness of  plaintiff  to  defendant  was  not.  If  plaintiff 
was  entitled  to  possession,  it  was  no  defense  that  he 
was  indebted  to  defendant.    To  so  hold  would  permit 
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a  creditor  to  forcibly  seize  the  property  of  a  debtor 
without  process,  and  to  plead  the  indebtedness  as  a 
defense  to  an  action  to  recover  it  back.  The  ques- 
tion of  indebtedness  is  not  a  defense  in  this  action, 
whether  the  accounts  are  few  and  plain,  or  many  and 
complicated.  The  only  remaining  allegation  in  the 
answer  that  can  be  claimed  to  present  an  equitable  de- 
fense is  that  part  alleging  defendant's  indebtedness  for 
merchandise,  the  claims  of  the  three  ladies  named,  the 
claim  of  defendant  for  money  put  into  the  mercantile 
business,  and  the  insolvency  of  plaintiff,  and  his  fraud- 
ulent purpose  in  confessing  judgment  in  favor  of  his 
mother.  If,  at  the  commencement  of  this  action,  plain- 
tiff was  the  absolute  owner  of  the  property  and  entitled 
to  possession  thereof,  the  matters  alleged  did  not  justify 
defendant  in  taking  and  detaining  the  property  without 
legal  process.  Such  facts  are  no  defense  to  plaintiff^s 
cause  of  action.  Each  party  claims  the  right  to  pos- 
session by  virtue  of  absolute  ownership.  The  control- 
ling question  is,  who  owned  the  property.  And  this 
depends  upon  whether  the  mercantile  business  was  car- 
ried on  under  an  agreement  as  alleged  by  the  plaintiff, 
and  the  goods  paid  for  by  him,  or  as  claimed  by  the 
defendant.  This  question  of  ownership  involves  the 
inquiry  as  to  which  party  paid  for  the  goods,  but  that 
does  not  necessitate  an  accounting.  If  plaintiff  pur- 
chased, as  he  claims,  then  the  property  was  absolutely 
his ;  and  if  the  defendant  purchased,  as  she  claims,  the 
goods  are  hers  regardless  of  the  state  of  the  accounts  or 
the  rights  of  other  persons.  We  think  the  equitable 
matters  set  up  in  the  answer  are  no  defense  to  plaintiff's 
cause  of  action,  and  therefore  the  motion  to  strike 
should  have  been  sustained,  the  motion  to  transfer 
overruled,  and  the  case  tried  at  law  upon  the  issues 
joined  by  the  first  nine  paragraphs  of  the  answer. 

IV.    After  the  case  was  transferred,  counsel  stipu- 
lated as  follows:     ^^It  is  hereby  agreed  that  the  order 
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in  the  above  cause  that  the  same  shall  be  tried  on  dep- 
ositions and  documentary  evidence  shall  be  set  aside, 
and  the  cause  shall  be  tried  at  the  January  term,  1889, 
of  the  above  court,  in  open  court,  as  an  equity  cause, 
before  Judge  Leggett  or  Judge  Traverse,  on  written 
and  oral  evidence,  as  either  party  may  desire.''  It  is 
contended  that,  by  this  agreement,  plaintiff  waived  his 
exceptions  to  the  rulings  on  said  motions.  Clearly,  he 
waived  nothing  as  to  his  motion  to  strike,  and,  as  to 
the  other,  the  case  was  already  transferred,  against  his 
objection;  and,  being  thus  in  equity,  he  consented 
that  the  order  to  try  on  depositions  and  documentary 
evidence  be  set  aside,  and  that  the  case  be  tried  on 
written  or  oral  evidence,  as  either  party  might  desire. 
This  was  certainly  not  intended  as  a  waiver  of  the 
exceptions.  It  follows,  from  the  conclusions  announced, 
that  the  decree  of  the  district  court  must  be  reversed. 
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Mechanic's  Lien  as  Against  Mortgage :  wore  ukdxb  separate  loe  4^ 
ORDERS.  Where  items  of  repairing  are  furnished  nnder  distinct  orders, 
a  lien,  against  an  Inonmbrancer  without  notice,  will  be  secured  for 
such  items,  only,  as  are  furnished  within  ninety  days  prior  to  the 
filing  of  the  statement  for  lien,  and,  also,  for  all  sold  under  an  order 
given  more  than  ninety  days  before  said  filing,  if  the  last  item  in  said 
order  be  furnished  within  the  ninety  days.    (1) 

Mistake  of  law  in  statement,  effect  of.  The  fact  that  the  state- 
ment for  lien,  while  containing  no  items  which  are  not  liens 
against  the  owner,  contains  such  as  are  not  liens  against  an  incum- 
brancer because  sold  under  an  order  no  items  of  which  were  fur- 
nished within  ninety  days  of  the  filing  of  the  statement,  will  not,  in 
the  absence  of  bad  faith,  defeat  the  entire  right  to  lien  against  the 
incumbrancer.     (2) 

Appeal  from  Folk  District  Court. — Hon.  S.  F.  Balliett, 

Judge. 


Saturday,  January  27, 1894, 
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Action  in  equity  to  recover  the  amount  due  on 
certain  promissory  notes  made  by  defendant,  the  Gar- 
ver  Coal  &  Mining  Company,  and  other  claims,  and  for 
the  foreclosure  of  a  mortgage  executed  to  secure  their 
payment.  The  defendant,  the  Eagle  Iron  Works,  filed 
an  answer  and  cross  petition,  in  which  it  claimed  to  be 
entitled  to  a  mechanic's  lien  on  the  mortgaged  prop- 
erty, superior  to  that  created  by  the  mortgage  of  plain- 
tiflE.  There  was  a  hearing  on  the  merits  between 
plaintiflE  and  the  Eagle  Iron  Works  on  the  question  of 
priority  of  claims,  which  resulted  in  a  decree  in  favor 
of  the  iron  works.  The  plaintiff  appeals. — Modified 
and  affirmed. 

Henry  S.  Wilcox  for  appellant. 

Callendar  d  Smith  and  H.  J.  Clark  for  appellees. 

EoBiNSON,  J. — The  mortgage  under  which  plaintiff 
claims  was  executed  on  the  eighth  day  of  May,  1890, 
to  secure  an  indebtedness  which  amounted  to  nearly 
five  thousand  dollars,  and  was  recorded  on  the  tenth 
day  of  the  same  month.  The  statement  for  a  mechan- 
ic's lien  in  favor  of  the  iron  works  was  filed  three  days 
later,  and  alleges  that  the  agreement  under  which  the 
labor  and  materials  for  which  a  lien  is  claimed  were 
furnished  was  made  on  the  eighth  day  of  July,  1889, 
and  that  the  last  of  the  materials  and  labor  for  which 
a  recovery  is  sought  were  furnished  on  the  twentieth 
day  of  March,  1890.  When  the  mortgage  was  taken 
the  plaintiflE  had  no  actual  knowledge  that  the  iron 
works  made  any  claim  for  a  mechanic's  lien  on  the 
property  mortgaged.  The  labor  and  materials  in  ques- 
tion were  furnished  to  the  Garver  Coal  &  Mining  Com- 
pany in  repairing  its  machinery  at  its  mines.  There 
was  no  general  agreement  which  contemplated  the 
precise  repairs  which  were  actually  made,  but  when 
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repairs  were  needed,  the  coal  company  directed  the  iron 
works  to  make  them,  and  when  labor  and  material 
were  furnished  and  repairs  made  at  any  given  time,  it 
was  not  known  what  other  repairs,  if  any,  would  be 
required.  The  items  making  up  the  account  of  the 
iron  works  were,  in  fact,  furnished  at  different  times, 
under  separate  orders.  Some  of  them  were  furnished 
in  each  month  commencing  in  July,  1889,  and  ending 
on  the  tenth  day  of  March,  1890,  excepting  the  month 
of  September.  Some  of  the  items  were  quite  small. 
Thus,  in  July,  1889,  the  charge  was  for  one  dollar  and 
fifty-five  cents  for  labor  and  material  used  in  making  a 
roller.  Several  of  the  items  charged  on  different  days 
were  less  than  one  dollar  each.  On  one  date  the 
charges  amounted  to  forty  dollars,  but  that  was  the 
largest  sum  charged  at  one  time.  The  account  is  a 
continuous  one,  and  amounts  to  two  hundred  and 
eighty-three  dollars,  from  which  credits  for  coal  to  the 
amount  of  one  hundred  and  nine  dollars  and  fifty-two 
cents  are  to  be  deducted. 

I.  The  ironworks  was  a  principal  contractor,  within 
the  meaning  of  the  mechanic's  lien  law,  and  entitled  to 
ninety  days  from  the  time  of  furnishing  the  last  item  of 
the  account  within  which  to  file  its  statement  for  a  lien. 
Acts,  Sixteenth  General  Assembly,  chapter  100,  section 
6.  Therefore,  if  the  repairs  can  be  regarded  as  having 
been  made  under  a  single  agreement  as  a  part  of  the 
same  transaction,  the  statement  of  the  iron  works  was 
filed  in  time,  and  its  lien  is  superior  to  that  of  the  plain- 
tiff's mortgage.  Evans  v.  Trippy  35  Iowa,  371 ;  Lamb 
V.  Hannemany  40  Iowa,  43.  It  is  not  necessary  that 
an  agreement  for  labor  and  material  be  expressed, 
but  it  may  be  suflScient  if  implied.  Neilson  v.  Bail- 
way  Company^  51  Iowa,  185,  1  N.  W.  Rep.  434.  It 
was  not  necessary  that  each  item  furnished  should  be 
specified  or  contemplated  at  the  time  of  the  making  of 
the  agreement    {StockweU  v.  Carpenter j  27  Iowa,  125); 
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nor  that  it  be  understood  that  the  contractor  should 
have  a  mechanic's  lien  for  what  he  furnishes.  {Jones  v. 
Swan,  21  Iowa,  181).  It  is  said  that  this  case  is,  in  its 
controlling  facts,  like  the  one  last  cited.  In  that,  a  lien 
was  sought  for  work  done  and  materials  furnished  in 
repairing  old  and  in  making  new  machinery,  from  time 
to  time,  as  required  by  the  owners.  A  verbal  contract 
under  which  the  contractor  was  to  furnish  castings  was 
made  about  the  time  the  first  articles  were  furnished, 
but  the  account  extended  from  the  second  day  of  Decem- 
ber, 1863,  to  the  twenty-third  day  of  May,  1865.  It 
was  held  that  the  contractor  was  entitled  to  a  lien  for 
the  entire  account  as  against  a  mortgage  made  and 
recorded  within  ninety  days  from  the  time  the  last  item 
was  furnished.  When  the  contract  was  made,  some  of 
the  items  of  the  account  were  not  contemplated,  but 
were  afterwards  ordered  as  it  was  found  that  they  were 
required.  It  will  be  observed,  however,  that  in  fur- 
nishing the  labor  and  material  thus  ordered  the  con- 
tractor acted  under  the  original  agreement,  and  the 
work  was  done  almost  daily.  In  deciding  that  case  the 
court  said  a  diflferent  rule  would  obtain  ''where  the 
work  is  done  under  different  contracts,  or  such  space  in- 
tervenes between  the  different  items  as  to  raise  the  pre- 
sumption that  the  work  had  once  ceased,  and  the  con- 
tract was  completed. '^  In  that  case,  it  suflBciently 
appears  that  the  items  which  constituted  the  account 
were  furnished  for  the  improvements  originally  con- 
templated, with  such  changes  as  were  afterward  deemed 
proper,  as  a  part  of  one  transaction.  In  this  case,  so 
far  as  we  are  able  to  discover,  the  repairs  made  under 
one  order  were  entirely  independent  of  all  others,  not 
only  as  to  their  character,  but  also  as  to  the  time  when 
ordered.  There  was  apparently  no  special  relation 
between  the  repairs  made  at  different  times.  It  is  true, 
after  the  evidence  had  been  submitted,  and  Vhile  the 
argument  was  being  made,  the  iron  works  offered  to 
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recall  a  witness,  and  prove  that  at  the  time  the  first 
labor  and  material  were  furnished  it  was  agreed  that 
the  iron  works  should  be  employed  to  do  any  repairs 
and  other  work  needed  in  its  line,  and  that  it  should 
receive  from  the  coal  company  fuel  for  its  foundry;  but 
its  offer  was  refused  by  the  court,  for  the  reason  that  it 
deemed  the  evidence  introduced  suflScient  on  the  prop- 
osition sought  to  be  established.  The  testimony  was 
not  introduced,  and  can  not  be  given  weight  by  us. 
But,  had  it  been  submitted,  it  would  not  have  changed 
materially  the  case  made  by  the  record  before  us.  It 
would  only  have  tended  to  show  an  agreement  for  fu- 
'ture  employment  in  case  there  should  be  occasion  for 
it,  and  for  taking  coal  in  payment.  It  does  not  appear 
that  any  special  work  was  under  contemplation  when 
the  alleged  agreement  was  made,  but  it  is  evident  that 
each  order  for  repairs  was,  when  accepted,  in  effect  a 
separate  contract.  The  repairs  appear  to  have  been  of 
such  a  character  as  might  be  constantly  needed  in  a 
large  mining  business.  While  it  is  true  that  they  are 
within  the  scope  of  the  mechanic's  lien  law,  yet  we  think 
there  is  no  ground  for  holding  that  they  were  furnished 
under  a  single  contract  as  a  part  of  one  transaction, 
which  the  contractor  is  entitled  to  have  secured  by  a 
single  lien  as  against  the  plaintiff. 

II.  It  appears  that  the  only  materials  charged  in 
the  account  of  the  iron  works  which  were  furnished 
within  ninety  days  of  the  filing  of  the  statement  for  a 
lien  were  three  sets  of  coal  wheels  and  axles  of  the  value 
of  twenty-four  dollars.  Other  articles  were  furnished  a 
short  time  before,  but  we  are  unable  to  determine  from 
the  record  that  they  were  supplied  under  the  same 
order.  Payments  have  been  made  by  the  coal  company 
which  do  not  appear  to  have  been  applied  by  the  par- 
ties to  any  specific  part  of  the  account.  Therefore,  in 
acco  rdance  with  the  weU  established  usage  in  such  cases, 
we  will  apply  them  on  the  items  of  the  account  first 
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charged.  The  iron  works  is  entitled  to  a  lien  para- 
mount to  the  mortgage  of  plaintiff  for  twenty-four  dollars 
and  interest.  As  to  the  remainder  of  the  claims  of  the 
iron  works,  the  mortgage  is  senior. 

III.  It  is  said  that  the  iron  works  is  not  entitled  to 
a  lien,  for  the  reason  that  the  statement  it  filed  was  not 
just  and  correct.  That  it  was  filed  under  an  erroneous 
theory  as  to  the  rights  of  the  iron  works  is  true,  but  it 
is  not  shown  to  contain  any  item  for  which  the  iron 
works  was  not  entitled  to  a  lien  as  against  the  coal 
company.  There  was  no  intentional  wrong  in  the  state- 
ment, and  no  suflScient  reason  for  appljring  to  it  the 
rule  announced  in  Stubhs  v.  Railway  Co.j  65  Iowa, 
513,  22  N.  W.  Rep.  654.     The  decree  of  the  district 

court  is  MODIFIED  AND   AFFIRMED. 


John  Mehlhop,  Son  &  Company,  Appellant,  v.  Rab 

&  Habkeb. 

Minor:  disaffirmakos  of  oontract.  A  minor  who  is  a  member  of  a 
partnership  may  disaffirm  a  contract  made  by  his  firm  without  dis- 
affirming the  contract  of  partnership.    Bobinsok,  J.,  taking  no  part. 

Appeal  from  Buena   Vista  District  Court. — Hon.  Lot 
Thomas,  Judge, 

Satueday,  Januaey  27,  1894. 

The  plaintiffs  are  wholesale  dealers  in  merchandise, 
and  the  defendants  are  a  partnership  composed  of 
Thomas  W.  Eae  and  James  Barker.  They  are  retail 
dealers,  and  this  action  was  brought  against  the  defend- 
ant partnership,  and  the  individual  members  thereof, 
for  goods  sold  by  the  plaintiffs  to  the  defendants.  No 
defense  to  the  claim  of  plaintiffs  was  made  by  the 
defendant  partnership,  nor  by  the  defendant  Thomas 
W.    Rae.    James  Harker  defended  upon  the  ground 
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that  he  was  a  minor  at  the  time  the  goods  were  pur- 
chased, and  that  he  disaflSrmed  the  purchase  of  the 
goods  from  the  plaintiffs.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  defendant  Barker. 
Plaintiffs  appeal. — Affirmed. 

Henderson^  Hurdj  Daniels  A  Kiesel  for  appellants. 

C.  A.  Irwin  and  Wm.  Milchrist  for  appeUee. 

RoTHBOCK,  J. — ^I.  The  second  count  of  the  de- 
fendant's answer  is  in  these  words:  "Defendant,  for 
further  answer,  states  that  he  has  never  been  married, 
and  did  not  attain  the  age  of  twenty-one  years  until 
the  ninth  day  of  October,  1891 ;  that  he  has  not  now, 
and  did  not  have  when  he  attained  his  majority,  within 
his  control,  any  of  the  property  described  in  plaintiffs, 
petition  and  amendment,  and  defendant  disaflSrms  all 
contracts  made  with  the  plaintiffs  during  his  minority.'* 
The  plaintiffs'  reply  to  the  answer  was  as  follows: 
* 'Plaintiffs  admit  the  allegations  of  defendant  Harker's 
answer,  but  state  that,  before  the  goods  for  which  this  suit 
is  brought  were  sold  to  Rae  &  Harker,  said  defendant 
Barker  represented  that  he  was  then  more  than  twenty- 
one  years  of  age,  and  that  before  said  goods  were  sold, 
and  up  to  the  time  this  action  was  begun,  said  Harker 
was  engaged  in  business  as  an  adult,  and  that  plaintiffs 
had  good  reason  to  believe  him  capable  of  contract- 
ing." It  will  be  observed  that  it  is  admitted  by  the 
pleadings  that  Harker  was  a  minor  at  the  time  the 
goods  were  purchased,  and  the  only  question  in  contro- 
versy on  the  trial  in  the  district  court  was  whether, 
notwithstanding  the  minority  of  the  defendant,  he  was 
liable  personally  for  the  goods,  by  reason  of  his  hav- 
ing represented  that  he  was  more  than  twenty-one 
years  of  age  before  said  goods  were  sold,  and  whether 
he  was  engaged  in  business  as  an  adult,  and  plaintiffs 
had  good  reason  to  believe  he  was  capable  of  contract- 
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ing.  It  is  claimed  in  argament,  in  behalf  of  appellants^ 
that  the  defendant  ought  not  to  be  allowed  to  disaflSrm 
the  transaction  with  the  plaintiflE  without  also  disaffirm- 
ing the  partnership  contract,  as  between  himself  and 
Rae.  The  sufficiency  of  the  defendant's  answer  was 
not  attacked,  by  demurrer  or  motion  or  otherwise,  in 
the  court  below,  and  it  would  seem  that  some  such 
action  was  required,  to  raise  the  question  now  pre- 
sented. However,  without  determining  that  question, 
we  think  the  objection  is  not  well  taken.  The  contract 
of  partnership  existing  between  the  individual  members 
thereof,  and  the  contract  which  the  law  implies  between 
the  members  and  a  creditor  of  the  partnership,  are 
quite  distinct.  We  think  it  is  very  clear  that  a  minor 
may  well  disaffirm  one  of  these  contracts  without  dis- 
affirming the  other.  It  is  provided  by  section  2238  of  the 
Code  that  **a  minor  is  bound,  not  only  by  contracts  for 
necessaries,  but  also  by  his  other  contracts,  unless  he 
disaffirms  them  within  a  reasonable  time  after  he  attains 
his  majority,  and  restores  to  the  other  party  all  money 
or  property  received  by  him  by  virtue  of  the  contract, 
and  remaining  within  his  control,  at  any  time  after  his 
attaining  his  majority. ''  And  section  2239  is  as  fol- 
lows: *'No  contract  can  be  thus  disaffirmed  in  cases 
where,  on  account  of  the  minor's  own  misrepresenta- 
tions as  to  his  majority,  or  from  his  having  engaged  in 
business  as  an  adult,  the  other  party  had  good  reason 
to  believe  the  minor  capable  of  contracting.''  It  does 
not  appear  that  any  of  the  partnership  property  of  the 
partnership  remained  in  the  control  of  the  defendant 
after  he  attained  his  majority,  and  the  supposed  equi- 
table considerations  urged  in  argument  do  not  appear 
of  record.  Besides,  the  contention  is,  in  effect,  that  a 
minor  may  not  disaffirm  one  contract  without  disaffirm- 
ing another.  The  statute  is  explicit.  The  right  to 
disaffirm  the  contract  of  personal  liability  is  absolute, 
and  does  not  depend  upon  any  other  consideration  than 
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the  obligation  of  that  contract.  Leacox  v.  Griffith^  76 
Iowa,  89,  40  N.  W.  Kep.  109.  We  have  examied  the 
case  of  Miller  v.  Sims^  2  Hill  (S.  C.)  479,  cited  by 
counsel ;  and,  while  it  may  be  a  proper  construction  of 
the  statute  of  South  Carolina,  it  does  not  appear  to  us 
to  be  applicable,  under  our  laws. 

II.  There  was  a  conflict  in  the  evidence  upon  the 
questions  in  issue,  as  to  whether  the  defendant  should 
be  held  liable  to  plaintiflEs  by  reason  of  misrepresenta- 
tions as  to  his  majority,  and,  whether  from  his  having 
engaged  in  business  as  an  adult,  the  plaintiffs  had  good 
reason  to  believe  him  capable  of  contracting.  As  we 
read  the  evidence,  there  was  a  clear  preponderance  in 
favor  of  the  defendant.  However  that  may  be,  we  are 
clearly  of  the  opinion  that  the  issues  of  fact  in  the  case 
were  fairly  presented  to  the  jury  in  the  instructions  of 
the  court.  It  is  true  that  exceptions  were  taken  to  the 
refusal  to  give  certain  instructions  requested  by  plain- 
tiffs, and  to  instructions  given  by  the  court  on  its  own 
motion.  We  discover  no  error  in  this  respect,  and  we 
think  these  objections  do  not  demand  special  consid- 
eration.     The    judgment    of   the    district    court    is 

AITIRMED. 

EoBiNSON,  J.,  took  no  part  in  the  decision  of  this 
case. 


Archie  Cosner  v.  City  of  Centerville,  Appellant. 

Oontributory  Nefirligrence:  nsedlxsslt  attemptino  uksar  pas- 
sage. Plaintiff  ean  not  recover  for  injury  by  falling  on  an  ioy  side- 
walk, though  he  was  careful  in  passing  over  it,  if  the  teamway  in  the 
road,  parallel  to  the  sidewalki  was  safe  and  could  have  been  used  by 
him.    (1) 

NON  PREJUDICIAL  INSTRUOTION.    A  charge  that  a  city  is  liable  if  it  allows 
.  accumulations  of  ice  and  snow  to  render  its  sidewalks  unsafe  for  pas- 
sage, is  erroneous;  but  a  modification  that  it  is  entitled  to  reasonable 
time  to  remedy  a  defect  after  it  knows,  or  should  have  known,  of  it, 
cures  the  error.     (2) 

Vol.  90—3 
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Appeal  from  Appanoose  District  Court. — ^Hon.  H.  0. 
Tbaverse,  Judge. 

MoNDAT,  January  29,  1894. 

Action  to  recover  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  defendant  in 
permitting  snow  and  ice  to  accumulate  on  one  of  its 
sidewalks.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  plaintiff.  The  defendant  appeals. — 
Beversed. 

T.  M.  Fee  for  appellant. 

L.  C.  Mechem  and  Geo.  D.  Porter  for  appellee. 

EoBiNSON,  J. — The  plaintiff  fell  on  a  sidewalk  of 
the  defendant  on  the  twelfth  day  of  January,  1891,  and 
received  the  injuries  of  which  he  complains.  There  is 
much  conflict  in  the  evidence  in  regard  to  the  place 
where  he  fell,  and  in  regard  to  the  condition  of  the 
walk.  The  plaintiff  contends  that  the  place  of  the  acci- 
dent was  six  or  eight  feet  south  of  a  street  which 
extended  from  east  to  west,  on  a  walk  which  extended 
from  south  to  north,  on  the  west  side  of  an  intersecting 
street,  and  that  the  walk  at  that  place  was  entirely  cov- 
ered with  ice,  which  was  five  inches  thick  in  one  place, 
and  thinner  at  the  edges;  that  it  had  been  there  in  sub- 
stantially the  same  condition  for  several  days ;  that  it  was 
originally  a  snowdrift,  which  was  formed  at  the  corner 
about  the  first  of  January,  and  extended  lengthwise 
of  the  walk,  and  had  never  been  removed.  The  plain- 
tiff is  corroborated  as  to  these  matters  by  several  wit- 
nesses. Numerous  witnesses  on  the  part  of  the  defend- 
ant testify  that  the  place  of  the  accident  was  thirty  or 
more  feet  further  south  than  the  place  designated  by 
the  plaintiff,  and  that  there  was  no  ice  on  the  walk  at 
the  time  of  the  accident^  neither  at  the  place  fixed  by 
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the  plaintiflE,  nor  at  that  fixed  by  witnesses  for  the 
defendant,  excepting  sleet  which  had  fallen  the  night 
before.  There  was  a  fair  conflict  in  the  evidence  in 
regard  to  those  matters,  and  it  was  within  the  province 
of  the  jury  to  determine  the  facts.  We  think  they  were 
authorized  to  find  that  they  were  as  claimed  by  the 
plaintiflE.  But  it  is  said  that  the  evidence  shows  clearly 
that  the  negligence  of  the  plaintiff  contributed  to  the 
accident.  The  place  of  the  accident  was  at  the  corner 
of  the  lot  on  which  plaintiff  resided,  and  within  two 
hundred  feet  of  his  house.  His  customary  route  to  and 
from  his  place  of  business  was  over  that  spot,  and  he 
had  passed  over  it  twice  each  day,  excepting  Sunday, 
for  several  days.  He  states  that  its  condition  was  about 
the  same  Monday  morning,  when  he  fell,  that  it  was 
Friday  and  Saturday  of  the  preceding  week,  excepting 
that  the  ice  had  thawed  some  on  Saturday.  The  plain- 
tiff had  been  a  cripple  for  some  years,  and  was  unable 
to  walk  without  crutches.  He  could  not  balance  himseH 
on  his  feet,  and,  when  he  moved,  he  rested  his  weight 
on  his  crutches,  and  drew  his  legs  after  him.  He  knew 
the  ice  was  there  when  he  left  his  house,  and  saw  it 
when  he  reached  it,  and  before  he  put  his  crutches  upon 
it.  After  he  put  his  crutches  upon  it,  his  feet  slipped, 
and  the  accident  occurred.  If  the  walk  was  in  a  dan- 
gerous condition,  he  was  as  fully  informed  of  the  fact  as 
the  defendant  could  have  been,  and  must  have  known 
that  it  was  dangerous  for  him  to  attempt  to  pass  over 
it.  But  whether  he  was  negligent  in  what  he  did 
depends  upon  the  necessity  for  making  the  attempt,  and 
the  care  he  used.  The  mere  fact  that  the  sidewalk  was 
unsafe  would  not  defeat  his  recovery.  Byerly  v.  City 
of  Anamosa,  79  Iowa,  206,  44  N.  W.  Rep.  359;  Walker 
V.  Decatur  Co.,  67  Iowa,  308,  25  N.  W.  Rep.  256;  Eice 
V.  City  of  Des  Moines,  40  Iowa,  642 ;  Eartman  v.  City 
of  Muscatine,  70  Iowa,  511,  30  N.  W.  Rep.  859.  But, 
in  the  case  last  cited,  it  was  said  of  one  who  had  been 
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injured  in  attempting  to  pass  over  a  dangerous  part  of 
a  street  that  ''if,  knowing  it  was  dangerous,  he  knew  or 
ought  to  have  known  that  it  was  not  pinident  to  walk 
over  the  crossing,  and  down  the  slope,  and  there  was 
another  way  he  could  have  taken  without  material 
inconvenience,  then  he  can  not  recover."  The  cases  of 
Parkhill  v.  Town  of  Brighton,  61  Iowa,  108,  15  N.  W. 
Rep.  853,  and  McGinty  v.  City  of  Keokuk j  66  Iowa,  726, 
N.  W.  Rep.  506,  announced  the  same  doctrine.  The 
plaintiff  claims  that  there  was  no  other  way  to  his  place 
of  business  than  the  one  over  the  ice,  and  that,  when 
he  fell,  he  was  using  all  the  care  possible.  But  the 
admitted  facts  do  not  sustain  those  claims.  The  street 
in  front  of  his  house,  and  parallel  with  the  sidewalk^ 
was  used  by  pedestrians  When  the  walk  was  slippery, 
and  could  have  been  used  by  the  plaintiff.  He  could 
only  walk  where  it  was  smooth,  but  he  does  not  show 
that  the  street  was  rough,  nor  that  there  was  anything 
to  prevent  his  walking  in  it  in  safety.  There  was  a 
shallow  ditch  at  the  side  of  the  road,  which  the  plaintiff 
describes  as  *'a  little  gutter;"  but,  so  far  as  was  shown, 
it  was  nothing  which  he  could  not  have  crossed  easily. 
Ordinarily,  the  question  of  contributory  negligence  i& 
for  the  jury  to  determine,  but  the  burden  of  proving 
himself  free  from  such  negligence  was  upon  the  plain- 
tiff. Fembach  v.  City  of  Waterloo^  76  Iowa,  599,  41  N. 
W.  Rep.  370.  It  may  be,  as  he  claims,  that  he  was 
using  due  care  when  in  the  act  of  attempting  to  cross 
the  ice,  but  he  failed  to  show  any  sufficient  reason  for 
making  the  attempt,  and  the  jury  were  not  justified  in 
finding  that  he  had  used  due  care. 

II.  The  appellant  criticises  the  seventh  paragraph 
of  the  charge,  because  it  instructed  the  jury  that  *'if 
ice  or  snow  is  suffered  to  remain  upon  a  sidewalk  in  such 
an  uneven  and  rounded  form  that  a  person  can  not  walk 
over  it,  using  due  care,  without  danger  of  falling  down, 
that  constitutes  a  defect  for  which  the  city  is  liable." 
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As  an  independent  statement  of  the  law,  that  portion 
of  the  charge  would  have  been  erroneous,  but  it  was 
qualified  by  the  statement  that  the  city  was  entitled  to 
reasonable  time  after  the  defect  was  known  to  it,  or 
should  have  been,  so  known,  within  which  to  remove  it. 
As  modified,  we  think  the  paragraph  quoted  was  not 
prejudicial  to  the  defendant.  What  we  have  said  dis- 
poses of  all  questions  we  are  required  to  determine  on 
this  appeal.  For  the  reasons  shown,  the  judgment  of 
the  district  court  is  reversed. 


Webster-Gruber  Marble  Company,  Appellant,  v. 
Mary  Dryden  et  ah 

<k>ntr€U3t  to  Sell  a  Particular  Thingf :  substitution  op  another. 
Defendant  agreed  to  buy  a  particular  monument,  represented  to  be 
perfect.  Thereafter,  Bhe  refused  to  take  it  because  of  an  alleged 
flaw  in  one  of  the  stones.  To  avoid  this  objection,  plaintifiF,  without 
the  consent  of  defendant,  substituted  a  flawless  stone.  Held,  that 
defendant,  having  failed  to  deliver  the  thing  contracted  for,  could 
not  recover  on  the  contract. 

Appeal  from  Louisa  District  Court. — ^Hon.  A.  R.  Dewey, 

Judge. 

Monday,  January  29,  1894, 

The  defendants  signed  and  delivered  to  the  plain- 
tiff the  following  instrument: 

**$450.00.  No. . 

* 'Morning  Sun,  Iowa,  Nov.  26^  1890. 

**I  have  this  day  bought  of  the  Webster-Gruber 
Marble  Company,  to  be  delivered  at  Virginia  Grove 
Oemetery  during  the  month  of  December,  1890,  or 
within  a  reasonable  time  thereafter,  one  combination 

Georgia  sarcophagus  monument,   design  No. , 

selected,  now  in  stock.  ♦  •  ♦  For  the  material, 
work,  and  labor  as  performed  above,  I  promise  to  pay 
the  Webster-Gruber  Marble  Company,   or  order,  on 
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delivery  of  the  above  work,  four  hundred  and  fifty  and 
00-100  dollars,  and  reasonable  attorney's  fee  in  case 
action  is  commenced  hereon;  and  I  also  agree  that  I 
will  not  countermand  this  order.  It  is  also  agreed  that 
the  Webster-Gruber  Marble  Company  shall  have  full 
control  of  said  work  until  fully  paid  for.  It  is  hereby 
also  expressly  agreed  and  understood  that  the  foregoing 
embodies  all  the  agreements  made  between  us  in  any 
way.  I  hereby  waive  all  claims  of  verbal  agreements 
of  any  nature  not  embodied  in  this  order.  The  above 
sum  to  draw  interest  at  eight  per  cent,  per  annum  from 
time  of  delivery. 

"Mary  Dryden, 
"Sarah  A.  Munshower, 
"Laura  O.  Henderson." 
The  defendants  refused  to  receive  the  monument,, 
or  permit  it  to  be  erected,  and  this  action  is  to  recover 
the  contract  price.     At  the  close  of  the  testimony  the 
defendants  moved  the  court  to  direct  a  verdict  in  their 
favor  "upon  the  facts  as  disclosed,"  which  the  court 
sustained,  and  from  a  judgment  the  plaintiff  appealed. 
— Affirmed. 

Jayne  <&  Hoffman  and  L.  A.  Reiley  for  appellant. 

Blake  <&  Blake  for  appellees. 

Granger,  C.  J. — It  will  be  seen,  by  reference  to 
the  written  contract,  that  it  was  for  the  particular 
stone  then  in  stock  and  selected.  The  contract  was 
signed  at  the  home  of  Mrs.  Dryden,  and  none  of  tho 
defendants  had  seen  the  stone,  nor  did  they  have  any 
knowledge  of  it,  except  through  the  agent  of  the  plain- 
tiff company  who  solicited  and  obtained  the  order.  A 
defense  to  the  action  is  based  on  misrepresentations  as 
to  the  character  of  the  stone  specified.  The  day  after 
the  contract  was  signed  Mrs.  Dryden  went  to  the  shops 
of  plaintiff,  in  Muscatine,  and  she  was  shown  the  mon- 
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ument  designated  in  the  contract,  and  she  declined  to 
receive  it,  because  it  contained  a  flaw,  and  was  imper- 
fect. She  looked  over  the  stock,  and  found  a  three 
hundred  and  fifty  dollar  monument  that  she  liked,  and 
wanted  to  change  the  order  and  take  that.  The  com- 
pany declined  to  make  the  change,  but  consented  to 
make  changes  in  the  order  so  that  the  amount  of  the 
purchase  should  not  be  reduced.  She  declined  to 
receive  any  but  the  three  hundred  and  fifty  dollar 
monument,  and  on  the  next  day  notified  the  company 
in  writing  that  she  would  not  accept  the  monument 
specified  in  the  agreement.  The  secretary  of  the  plain- 
tiflE,  who  was  the  agent  with  Mrs.  Dryden  at  the  shops, 
says  in  his  evidence  that  when  the  notice  was  served 
there  had  been  no  work  done  toward  lettering  the 
monument.  He  says  also  that  the  flaw  she  complained 
of  was  not  really  a  flaw,  but  **I  told  her  we  would  make 
it  all  right;  ♦  ♦  •  that  we  would  get  another  stone 
to  replace  the  one  she  objected  to;  ♦  ♦  ♦  that  we 
wanted  to  make  it  satisfactory  to  her,  and  I  told  her 
we  would  tiy  to  do  so ;  *  *  *  told  her  we  did  not 
propose  to  sell  her  an  imperfect  monument."  There- 
after the  plaintiflE  proceeded  with  the  contract  on  its 
part  by  putting  in  a  foundation  at  the  grave,  and  put- 
ting thereon  a  base  stone  properly  lettered.  This  base 
stone  was  the  one  forming  a  part  of  the  monument 
shown  Mrs.  Dryden  at  the  shops.  The  plaintiff  pro- 
ceeded to  complete  a  monument  of  the  kind  contracted 
for,  and  to  that  end,  and  to  avoid  the  complaints  as  to 
imperfections,  it  ordered  other  stones  from  the  quarries 
in  Georgia,  polished  and  lettered  them  to  conform  to 
the  contract,  shipped  them  to  the  cemetery,  and  would 
have  put  them  in  position  but  for  the  interference  of 
the  defendants,  who  had  already  moved  the  base  and  a 
part  of  the  foundation  placed  there  by  plaintiff,  and 
had  secured  another  monument,  that  was  in  position. 
It  may  be  well  to  here  state  that  the  record  nowhere 


40    Webster-Gruber  Marble  Co.  v.  Dryden.  [90  Iowa 

indicates  that  the  defendants  ever  authorized,  by  word 
or  act,  any  change  in  the  contract,  as  from  the  stones 
in  the  monument  when  bought,  to  others,  to  avoid  the 
objections,  and  a  ground  of  defense  is  that  the  monu- 
ment that  plaintiflE  attempted  to  place  in  position  was 
not  the  one  purchased.  As  to  what  we  regard  as  con- 
trolling facts  in  the  case  there  is  no  dispute,  and  they 
are  substantially  as  follow^:  A  particular  monument 
was  purchased,  of  which  complaint  was  afterward  made, 
and  there  was  a  refusal  to  accept  it  as  it  was,  or  with 
other  stones,  that  would  remove  the  flaws  which  were  the 
grounds  of  objection.  Plaintiff,  with  a  view  to  enforce 
performance  on  the  part  of  defendants,  did  the  work 
and  incurred  the  expense  necessary  to  comply  on  its 
part.  It,  however,  used  other  stones  for  the  part  of  the 
monument  above  the  base,  and  we  are  to  say  whether 
such  a  compliance  will  authorize  recovery  for  the  con- 
tract price.  It  is  a  case  in  which  the  parties  are  espe- 
cially relying  on  their  legal  rights.  We  are  satisfied 
that,  before  seeing  the  monument,  defendants  did  not 
intend  to  take  it  if  they  could  avoid  it.  We  are  also 
satisfied  that  plaintiff,  while  willing  to  make  changes 
that  would  be  of  no  detriment  to  it,  would  not  do  more, 
and  insisted  on  every  advantage  the  contract  gave. 
Did  the  contract  authorize  the  change  made!  We 
think  not.  It  was  not  a  purchase  of  a  monument  of  a 
particular  kind,  but  a  purchase  of  a  particular  monu- 
ment of  a  particular  kind, — one  in  stock,  selected. 
If  the  stones  were  imperfect  there  was  no  sale,  for 
it  is  agreed  that  the  intention  was  to  sell  a  perfect 
monument.  The  sale  of  an  imperfect  monument 
for  a  perfect  one  would  not  be  a  sale  of  one  that 
was  perfect  of  the  same  kind.  It  was  the  sale  of  a 
particular  article.  If  the  monument  was  not  imperfect 
the  plaintiff  had  the  right  to  perform  its  contract,  and 
recover,  but  it  must  perform  by  delivering  the  particu- 
lar thing  purchased.    If  it  was  imperfect,  then  the 
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order  was  obtained  by  misrepresentation,  and  conferred 
no  rights  upon  plaintiflE.  So  that  in  either  event, 
whether  the  change  was  made  to  avoid  an  unfounded 
•complaint  as  to  flaws  or  to  remedy  an  actual  defect, 
the  result  is  the  same.  In  the  case  of  an  actual  defect 
it  was  the  plaintiff's  duty  to  treat  the  contract  as  of  no 
force.  In  the  other  case  it  was  its  duty  to  disregard 
-complaints,  and  deliver  the  article  sold  if  it  designed  a 
legal  enforcement  of  its  rights.  The  contract  provides 
that  the  defendants  will  not  countermand  the  order. 
Appellant  places  much  reliance  on  that  particular  pro- 
vision, and  refers  to  the  case  of  McAllister  v.  Safley,  65 
Iowa,  719,  23  N.  W.  Eep.  139.  With  our  disposition 
of  this  case,  that  one  has  no  applicability.  The  holding 
there  is  that  an  unconditional  contract  for  the  delivery 
of  a  monument  gives  no  right  of  rescission.  Plaintiff's 
right  of  recovery  is  not  denied  on  the  ground  of  a 
rescission  of  the  contract  by  defendants,  but  on  the 
ground  of  nonperformance  on  its  part.  There  are 
Bome  complaints  as  to  the  admission  of  testimony,  but 
no  disposition  of  them  could  affect  the  conclusion  we 
reach,  and  it  is  not  important  to  consider  them.  The 
judgment  is  affibmed. 
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Elizabeth  West,  Appellee,  v.  Isaac  West  and  «   4i| 
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Florence  West. 


Trial  de  Novo :  no  modification  fob  party  not  appealing.  While 
this  court  will,  on  the  trial  of  an  eqaity  cause  on  appeal,  examine  the 
whole  record  to  determine  the  decree  that  should  be  entered,  and 
while  the  findings  of  the  district  court  are  no  limitation  upon  its  course 
of  procedure,  yet,  where  one  party  against  whom  some  issue  was 
found  indicates  by  not  appealing  that  he  is  satisfied  with  the  judg- 
ment, it  will  not  be  modified  in  his  favor.    (2) 

Bkfobmation:  eyidenoe.  Facts  stated,  and  held  sufficient  to  warrant 
the  reformation  of  a  deed  made  by  an  old  and  infirm  mother  to  her 
son.    (3) 
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Appeal  from  Decatur  District  Court. — Hon.  W.  H. 
Tedford,  Judge. 

Monday,  January  29,  1894. 

Action  in  equity  to  reform  a  deed.  Judgment  and 
decree  for  plaintiff.     Defendants  appeal. — Affirmed. 

Mclntire  Bros.  &  Jamison  and  G.  W.  Roffman  for 
appellants. 

E.   W.  Curry  and  Harvey  <6  Parrish  for  appellee. 

Kinne,  J. — I.  The  conceded  facts  in  this  case  are 
that  on  and  prior  to  April,  1888,  plaintiff  was  the 
<^wner  of  seventy-seven  acres  of  land  in  Decatur  county^ 
Iowa;  that  plaintiff  is  the  mother  of  defendant  Isaao 
West ;  *hat  said  defendants  are  husband  and  wife ;  that 
on  and  prior  to  April  1,  1888,  plaintiff  was  indebted  ta 
her  son,  Jefferson  West,  in  the  sum  of  four  hundred 
dollars,  which  she  desired  to  pay;  that  she  had  offered 
to  dispose  of  this  land  to  her  son,  Charles  West,  if  he 
would  pay  this  debt;  that  on  April  21,  1888,  plaintiff 
executed  to  defendant  Florence  M.  West  a  warranty 
deed  for  the  land ;  that  defendant  Isaac  West  paid  the 
four  hundred  dollars  to  his  brother,  Jefferson  West,  for 
his  mother;  that  defendant  entered  into  possession  of 
the  land,  and  tilled  the  same,  and,  through  his  wife,. 
has  ever  since  been  in  possession  of  it.  The  deed  con- 
tained this  provision:  **The  grantor  reserves  one  half 
of  all  crops  raised  on  the  land  until  her  death,  at  which 
time  the  title  shall  fully  revert  to  said  Florence  M. 
West.''  Plaintiff  claims  that  she  never  signed  the 
deed  containing  said  provision ;  that  same,  including 
her  signature  and  the  acknowledgment,  was  forged. 
She  also  claims  that  the  provision  heretofore  set  outy 
and  which  is  found  in  the  deed  introduced  in  evidence, 
was  not  the  real  contract  of  the  parties,  and  that  same 
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was  fraudulently  written  in  said  deed  without  her 
knowledge.  She  prays  that  the  deed  be  reformed  in 
accordance  with  the  real  agreement  of  the  parties. 
Defendants  deny  the  forgery  alleged,  deny  that  the 
provision  referred  to  was  fraudulently  inserted  in  the 
deed,  and  claim  that  the  deed,  with  said  provision,  is 
as  it  was  originally  drawn,  and  that  same  expresses  the 
agreement  of  the  parties  as  in  fact  made.  The  court 
below  found  against  the  plaintiff  as  to  the  claim  of  for- 
gery, and  against  the  defendants  as  to  the  fraud,  and 
reformed  the  instrument  by  striking  out  the  provision 
heretofore  referred  to,  and  inserting  in  lieu  thereof  the 
following  words:  **And  the  said  grantor  reserves  the 
entire  and  absolute  control  of  the  above  described  prem- 
ises until  her  death.''  Judgment  was  entered  against 
plaintiff  for  costs  of  all  witnesses  who  were  called  upon 
the  question  of  forgery  alone,  and  against  defendants 
for  edl  other  costs.  No  exception  was  taken  by  plain- 
tiff, but  defendants  excepted,  and  appeal  from  so  much 
of  the  judgment  and  decree  as  is  against  them. 

11.  Counsel  say  but  little  upon  the  question  of  the 
forgery,  upon  which  the  court  below  found  against 
plaintiff.  It  is,  however,  contended  on  the  one  hand, 
that  the  case  is  here  for  trial  de  novo,  and  hence  we 
must  consider  that  question,  though  plaintiff  has  not 
appealed  from  the  finding  and  judgment  against  her. 
Appellants  contend  that,  not  having  appealed,  the 
plaintiff  is  concluded  from  questioning  the  correctness 
of  the  court's  holding  against  her.  We  have  held  that, 
*^on  the  trial  of  an  equity  case  on  appeal,  this  court 
examines  the  entire  record,  to  determine  the  decree 
that  should  be  entered,  and  the  findings  of  the  district 
court  are  no  limitation  upon  its  course  of  procedure.  It 
considers  the  case  anew,  and  directs  judgment  in 
accord  with  its  finding,  except  that,  where  one  party 
indicates,  by  not  appealing,  that  he  is  satisfied  with  the 
judgment,  it  will  not  be  modified  in  his  favor.     Smith 
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V.  Knight,  88  Iowa,  257,  55  N.  W.  Rep.  196.  As  the 
above  case  fully  discusses  this  question,  we  need  not 
further  consider  it.  We  have,  however,  examined  this 
branch  of  the  case,  and  are  fully  satisfied  with  the 
finding  of  the  district  court  thereon.' 

III.  The  plaintiff's  claim  is  that  the  contract 
between  her  and  her  son  Isaac  was  that  he  should  pay 
the  four  hundred  dollars,  and  she  would  deed  him  the 
land,  she  to  have  the  full  and  absolute  control  of  the 
land  during  her  natural  life.  Perhaps  the  rule  as  to 
the  character  of  the  evidence  required  in  cases  of  this 
kind  is  the  most  strongly  put  in  Cummins  v.  Monteithj 
61  Iowa,  541, 16  N.  W.  Rep.  591,  where  it  is  said  that 
the  evidence  "must  be  clear,  satisfactory  and  conclu- 
sive.'^  See,  also,  Gelpcke  v.  Blake,  15  Iowa,  387; 
McTiicker  v.  Taggart,  29  Iowa,  479;  Harvey  v.  Savery^ 
48  Iowa,  319;  Clute  v.  Frasier,  58  Iowa,  268,  12  N.  W. 
Rep.  327;  Stray er  v.  Stone,  47  Iowa,  336;  Wachendorf 
V.  Lancaster,  61  Iowa,  509,  14  N.  W.  Rep.  316,  and  16 
N.  W.  Rep.  533;  Hunt  v.  Gray,  76  Iowa,  272,  41  N.  W. 
Rep.  14;  Stewart  v.  McArthiir,  77  Iowa,  162,  41  N.  W. 
Rep.  604;  also,  Presbyterian  Church  v.  Logan,  77  Iowa, 
326,  42  N.  W.  Rep.  310.  A  learned  writer  says: 
**Courts  of  equity  do  not  grant  the  high  remedy  of 
reformation  upon  a  probability,  nor  even  upon  a  mere 
preponderance  of  the  evidence,  but  only  upon  a  certainty 
of  the  error.''  2  Pom.  Eq.  Jur.,  section  859.  We  can 
not  enter  into  a  detailed  discussion  of  the  evidence  in 
this  class  of  cases.  We  can  only  refer  to  a  few  matters 
which  stand  out  prominently  in  the  testimony,  and 
which  we  think  are  quite  conclusive  in  plaintiff's  favor. 
On  her  behalf,  and  fully  corroborating  her  claim  that 
she  was  to  have  the  use  and  control  of  the  land  during 
her  natural  life,  there  is  the  testimony  of  Jefferson 
West  and  one  Fierce  as  to  the  statements  made  by 
Isaac  West,  before  the  deed  was  made,  as  to  what  the 
contract  was  between  him  and  plaintiff.     One  of  these 
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conversations  occurred  on  the  day  the  deed  was  signed. 
No  one  attempts  to  contradict  these  witnesses  as  to 
what  the  contract  was,  except  Isaac  West,  and  his 
testimony  touching  that  matter  is  in  some  respects 
unsatisfactory  and  evasive;  besides,  he  was  impeached. 
There  were  several  witnesses  who  testified  to  loose  and 
random  conversations  had  with  the  plaintiff  after  the 
deed  was  executed,  wherein  it  is  claimed  she  admitted 
that  the  contract  was  that  she  was  to  take  half  of  the 
crops  during  her  lifetime.  Some  of  these  witnesses 
weire  impeached;  others  did  not  claim  to  be  accurate  in 
the  recollection  of  what  was  said ;  and  still  others  had 
the  conversation  referred  to  with  plaintiff  under  such 
circumstances  as  render  it  more  than  probable  that  they 
did  not  distinguish  between  what  plaintiff  said  the  deed 
contained  as  drawn  and  what  should  have  been  in  it. 
Again,  it  is  admitted  by  defendant  Isaac  West,  and 
established  by  other  evidence,  that  plaintiff,  as  early  as 
May,  1888,  and  about  a  month  after  the  deed  was 
executed,  was  insisting  that  the  deed  was  wrong,  and 
he  says,  and  the  evidence  shows,  that  she  complained 
about  it  from  that  time  on.  If  that  be  true,  it  is  incon- 
ceivable that  at  the  same  time  she  should  be  admitting 
in  these  random  conversations  facts  directly  in  conflict 
with  her  claim.  In  view  of  admitted  facts  and  the 
other  matters  we  have  referred  to,  it  is  fair  to  conclude 
that  these  witnesses  were  mistaken.  We  have,  then,  the 
contract  as  claimed  by  plaintiff,  established  by  her  own 
testimony,  also  by  Jefferson  West  and  Fierce.  Defend- 
ant Isaac  alone  denies  it,  and,  as  we  have  said,  he  was 
impeached;  furthermore,  his  conduct  after  the  execution 
of  the  deed  is  not  that  of  a  man  concious  of  the  right- 
fulness of  his  acts.  Again,  the  relationship  and  sur- 
roundings of  these  parties  must  be  taken  into  considera- 
tion, and  this  is  well  stated  by  the  learned  district  judge 
in  his  opinion  filed  in  this  case.  He  says:  * 'Again, 
the  defendant  was  a  strong,  vigorous,  intelligent  man. 
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of  nearly  thirty  years  of  age,  and  the  plaintiflE,  his 
mother,  was  nearly  seventy  years  of  age,  subject  to 
heart  disease,  and  quite  unwell  the  day  the  deed  was 
made.  The  parties  were  not  on  equal  footing.  The 
son  should  have  realized  this.  Did  het  Let  us  see. 
He  takes  her  to  an  old  justice,  nearly  eighty  years  old, 
a  man  much  more  feeble  than  his  mother.  And,  in 
my  opinion,  he  had  the  justice  write  out  the  deed  before 
the  mother  signed.  I  don't  think  she  ever  read  it.  I 
think  she  is  mistaken  there.  But  with  these  two  old 
people  he  easily  succeeded.  It  would  be  natural  for  the 
old  justice  to  write  down  what  defendant  told  him,  and 
for  the  mother  to  sign  it,  relying  on  her  son  Isaac  to 
do  what  was  right  by  her.  Then,  after  he  gets  the 
deed,  he  seems  to  conceal  it,  and  acts  in  a  way  utterly 
at  variance  with  honesty  of  purpose.  Says  to  parties 
that  *he  got  the  old  lady,'  meaning  his  mother.  He 
calls  his  mother  a  'hell  cat,'  because  she  is  dissatisfied, 
and  goes  so  far  as  to  threaten  poor  old  Ross,  the  justice, 
with  death,  if  he  asks  to  look  at  the  deed.  In  short, 
the  evidence  does  not  show  the  defendant  to  be  a 
model  character.  Then,  again,  this  land  can  not  be 
worth  less  than  one  thousand  dollars.  The  defendant 
has  invested  but  four  hundred  dollars.  His  mother  is 
old,  and  may  die  at  any  time.  He  may  get  the  one 
thousand  dollar  farm  for  four  hundred  dollars.  But 
let  her  live  out  the  expectations  of  one  at  her  age ;  even 
then  the  defendant  will  have  a  rich  reward  for  his 
investment.  He  can  not  claim  to  have  been  wronged. 
He  has  a  good  bargain."  Now,  it  is  insisted  that  the 
evidence  in  this  case  is  not  suflScient,  to  warrant  a  decree 
reforming  this  deed.  Evidence  may  be  said  to  be 
* 'satisfactory"  when  it  satisfies  ''an  unprejudiced  mind, 
beyond  a  reasonable  doubt."  It  must  be  such  as  to  so 
convince  him  "that  he  would  venture  to  act  upon  that 
conviction,  in  matters  of  the  highest  concern  and 
importance  to  his  own  interest."  1  Greenl.  Ev.,  sec.  2. 
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Again,  it  is  defined  as  "that  which  is  sufficient  to 
induce  belief  that  the  thing  is  true ;  in  other  words,  it 
is  credible  evidence. ^^  Black,  Law  Diet.,  p.  1063.  See, 
also,  1  Rice,  Ev.,  p.  11.  Evidence  is  sometimes  said  to 
be  "conclusive''  when  the  law  does  not  permit  it  to  be 
contradicted.  Jrf.,  Black,  Law  Diet.,  p.  242.  The  word 
"conclusive,"  as  used  in  some  of  the  decisions  of  this 
court,  relating  to  the  character  of  evidence  necessary  in 
cases  where  it  is  sought  to  reform  an  instrument  for 
fraud  or  mistake,  is  certainly  not  used  in  the  sense 
contended  for  by  counsel.  As  used  in  the  cases  relied 
upon  by  counsel,  it  means  that  measure  or  degree  of 
proof  which  produces  in  the  unprejudiced  mind  the 
belief  and  conviction  of  the  truth  of  the  fact  asserted, 
having  in  view  all  the  facts  and  circumstances  surround- 
ing the  transaction.  A  fact  thus  established  may  be 
said  to  have  been  proven  by  testimony  which  is  clear 
and  satisfactory,  within  the  definition  above  quoted 
from  Greenleaf .  Having  in  mind  this  required  degree 
of  proof,  it  seems  to  us,  in  view  of  all  the  facts  disclosed 
by  thisf  record,  that  plaintiff  has  made  such  a  case  as 
justified  the  decree  of  the  district  court  reforming  this 
deed.    Apeibmed. 
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Judgment  on  Pleadings:  WHEN  A7FIBMBD.  Though  the  pleadings  fail       m    ual 
to  show  a  fact  the  averment  of  which  Is  essential  to  the  granting  of 
a  motion  for  judgment  thereon,  but  suoh  fact  is  proven  without 
objection,  a  just  judgment,  not  shown  to  be  erroneous,  granting  such 
motion,  will  be  affirmed. 

Appeal  from  Des  Moines  District  Court. — ^Hon,  J.  M. 
Casey,  Judge. 

Monday,  Januaey  29, 1894, 

Action,  aided  by  attachment  to  recover  the  amount 
of  certain  promissory  notes.    The  writ  of  attachment 
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was  levied  upon  a  stock  of  merchandise  and  upon  real 
estate.  A  receiver  was  afterwards  appointed  to  take 
charge  of  the  attached  property,  who  entered  upon  the 
discharge  of  the  duties  of  the  receivership.  At  a  sub- 
sequent date,  certain  creditors  of  the  defendants,  0.  F, 
Boesch  &  Son,  filed  a  petition,  in  which  they  claimed, 
and  sought  to  have  established,  an  interest  in  the  prop- 
erty which  had  been  delivered  to  the  receiver.  A 
motion  of  the  appellees  for  judgment  on  the  pleadings 
was  sustained,  and  the  creditors  appeal. — Affirmed. 

A.  M.  Antrobtts,  Kelley  <&  Cooper ^  Thos.  Hedge 
and  W.  W.  Dodge  for  appellants. 

John  C.  Power  for  appellees. 

Robinson,  J. — This  action  was  commenced  on  the 
sixteenth  day  of  May,  1885,  to  recover  of  0.  F.  Boesch 
&  Son  the  sum  of  fifteen  thousand  dollars,  and  the 
writ  of  attachment  was  levied  on  the  same  day.  Two 
days  later,  the  plaintiff,  the  National  State  Bank,  filed 
an  application  for  the  appointment  of  a  receiver,  based 
on  the  grounds  that,  before  the  levy  was  made,  0.  F. 
Boesch  &  Son  executed,  or  attempted  to  execute,  a 
large  number  of  mortgages  upon  the  attached  prop- 
erty; that  Theo.  Guelich,  claiming  to  represent  many, 
or  all  of  the  mortgagees,  was  claiming  the  right  of 
possession  of  the  property,  and  that  Schramm  & 
Schmieg  had  sued  out  a  writ  of  attachment,  and  placed 
it  in  the  hands  of  the  sheriff  for  service.  Guelich  and 
others  were  made  defendants,  and  were  asked  to  set 
forth  their  respective  interests.  The  application  further 
asked  that  the  receiver  take  possession  of,  and  dispose 
of,  the  attached  property  to  the  best  advantage  of  the 
interested  parties.  R.  M.  Raab,  was  appointed  receiver 
on  the  day  the  application  was  m?ide.  In  July,  1885, 
he  was  authorized  to  sell  the  stock  of  merchandise. 
On  the  twenty-fourth  day  of  September  he  filed  a 
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report,  showing  a  sale  of  the  stock,  and  a  list  of  the 
real  estate  in  his  charge.  September  30  he  was  author- 
ized to  pay  taxes  on  the  real  estate,  and  to  collect,  by 
suit,  claims  due  C.  F.  Boesch  &  Son.  In  April,  1886, 
he  submitted  another  report.  In  July  he  was  required 
to  distribute  the  money  in  his  hands,  which  amounted 
to  nearly  thirty  thousand  dollars,  according  to  direc- 
tions given,  of  which  sixteen  thousand,  four  hun- 
dred and  sixty-two  dollars  and  forty  cents  were  paid 
to  the  National  State  Bank,  and  the  other  payments 
ordered  were  made.  On  the  fourth  day  of  October, 
1887,  the  receiver  made  what  is  termed  a  '^final 
report,'^  in  which  he  stated  that  he  had  no  further 
duties  to  perform,  and  asked  to  be  discharged.  The 
report  stated  that  he  had  a  small  sum  of  money  on 
hand,  which,  with  certain  books  of  account,  he  had 
brought  into  court,  and  deposited  with  the  clerk.  The 
record  before  us  does  not  show  any  formal  order  dis- 
charging the  receiver.  It  shows,  however,  that  on  the 
eighth  day  of  December,  1887,  the  appellants  Lee, 
Tweedy  &  Company  filed  a  petition,  in  which  they 
alleged  that  0.  F.  Boesch  &  Son  were  indebted  to 
them,  and  asking  the  appointment  of  a  receiver.  In 
December,  1888,  a  report  was  filed  by  one  S.  J.  Eads, 
as  receiver,  in  which  he  stated  that  he  had  in  his  hands 
assets  of  the  defendants,  and  asking  an  order  dispos- 
ing of  them;  but  whether  action  was  taken  on  the 
report  is  not  shown.  On  the  first  day  of  June,  1888, 
Lee,  Tweedy  &  Company,  and  other  creditors  of  C.  F, 
Boesch  &  Son,  filed  a  petition,  which  was  amended  in 
March,  1889,  in  which  they  stated  the  appointment  of 
Eaab  as  receiver;  that  their  claims  had  been  presented 
and  were  then  pending;  that  the  receiver  had,  in  Sep- 
tember, 1885,  reported  that  he  had  in  his  charge 
certain  lots  in  the  city  of  Burlington;  that  on  the 
fifteenth  day  of  May,  1885,  C-  F.  Boesch  &  Son  had 
Vol.  90—4 


50        Nat.  State  Bank  v.  Boesch  &  Son.      [90  Iowa 

executed  mortgages  for  some  of  the  lots  to  Chris  Wag- 
ner, Carl  Busse,  Mary  Moehn,  George  Voss,  J.  Tauz- 
man  and  Chris  Wischmeier;  that  the  mortgages  were 
fraudulent,  and  had  been  foreclosed  without  the  con- 
sent of  the  court  which  had  appointed  Baab  as  receiver, 
and  the  property  sold  to  the  mortgagees;  and  that  the 
mortgages  were  clouds  upon  the  title  to  the  property 
in  the  hands  of  the  receiver.  The  petition  asked  that 
the  mortgagees  named  be  made  defendants,  and 
required  to  show  their  interest  in  the  property;  that 
it  be  decreed  that  they  have  no  interest  in  it,  and  that 
Eaab,  as  receiver,  be  directed  to  sell  the  property,  and 
pay  the  claims  of  the  petitioning  creditors.  Busse, 
Wischmeier  and  Tauzman  appeared  and  filed  an  answer 
in  July,  1889,  in  which  they  alleged  that  each  had  an 
interest  in  parts  of  the  lots  in  controversy,  acquired  by 
mortgage  executed  before  the  levy  was  made;  that  by 
virtue  of  decrees  of  the  court  they  became  the  pur- 
chasers of  the  lots  which  they  claim,  and  have  deeds 
for  them ;  that  the  receiver,  Baab,  was  authorized  to 
appear  in  the  proceedings  to  foreclose  the  mortgages, 
but  had  failed  to  do  so,  and  is  now  estopped  to  claim 
any  interest  in  the  property.  Each  defendant  asked 
that  his  title  to  the  property  be  quieted. 

In  October,  1889,  Eaab  filed  a  statement  in  which 
he  alleged  that  in  December,  1885,  the  plaintiflE  filed  its 
petition  in  court  for  the  purpose  of  settling  the  conflicting 
claims  of  persons  who  had  commenced  actions  against 
d.  F.  Boesch  &  Son,  and  who  claimed  to  have  any 
lien  on  the  property;  that  the  persons  who  had  com- 
menced such  actions,  and  who  made  such  claims,  includ- 
ing Lee,  Tweedy  &  Company,  and  the  creditors  who 
have  joined  in  their  petition,  were  made  parties  to  the 
action;  that  all  matters  which  the  creditors  now  seek 
to  have  adjudicated  were  determined  in  that  action; 
that  the  receiver  was  ordered  by  the  court  to  pay  the 
rents  derived  from  the  real  estate  in  controversy  to 
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Burg  &  Zaiser,  and  to  surrender  the  real  estate  to  the 
parties  who  claimed  it;  that  he  was  ordered  to  make  a 
final  statement  of  such  matters  as  remained  in  his 
hands,  and  deposit  the  same,  and,  when  that  was  done, 
he  should  be  finally  discharged;  that  he  conformed  to 
the  order  of  the  court  in  all  respects,  and  made  a  final 
report,  and  supposed  that  by  virtue  of  the  decree,  and 
what  he  had  done  under  it,  he  was  discharged  from  all 
further  duties  without  the  order  of  the  court.  He 
asked  that  he  be  protected  as  the  oflBcer  of  the  court. 
In  July,  1890,  Busse,  Wischmeier,  and  Tauzman  filed 
a  motion  asking  for  judgment  on  the  pleadings,  ^*be- 
cause  it  appears  therefrom  that  petitioners  are  not 
entitled  to  maintain  the  suit,  or  the  relief  prayed  for.'' 
In  November,  1891,  the  court,  after  noting  the  appear- 
ance of  the  several  parties  in  interest  by  their  respect- 
ive attorneys,  made  an  entry  as  follows:  **And  the 
court,  having  heard  the  evidence  introduced  and  the 
argument  of  counsel,  finds  that  on  the  eighteenth  day  of 
May,  1885,  R.  M.  Baab  was  by  the  circuit  court  of  Des 
Moines  county,  Iowa,  appointed  receiver  of  all  the  real 
and  personal  property  of  C.  F.  Boesch  &  Son  and  C. 
F.  Boesch;  that  said  receiver  accepted  the  appoint- 
ment, and  from  time  to  time  reported  his  action  and 
doings  as  such  to  the  court,  and  finally,  in  1887,  said 
receiver  was  duly  relieved  of  his  trust,  and  discharged 
by  the  court  from  any  further  services  as  such  receiver, 
he  having  fully  accounted  to  the  court  for  all  amounts 
received  by  him,  or  for  which  he  was  chargeable;  and 
that  said  receiver  had  been  so  discharged  before  the 
petitioning  creditors  in  this  case  gave  notice  or  filed 
their  petition.  It  is,  therefore,  ordered  and  adjudged 
by  the  court  that  said  motion  be,  and  is  hereby,  sus- 
tained, and  that  the  petition  and  amended  petition  of 
the  creditors  be  dismissed.     ♦  ♦  ♦>' 

The  appellants  contend  that  the  court  was  not 
Authorized  to  ascertain  any  fact  excepting  from  the 
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pleadings,  and  that  there  was  no  evidence  in  the  plead- 
ings that  the  receiver  had  been  discharged.  It  is  true, 
the  pleadings  do  not  show  his  discharge;  but  the 
record  of  the  final  order  and  judgment  shows  that  the 
court,  for  some  reason,  heard  evidence  on  the  motion, 
and,  so  far  as  is  disclosed,  without  objection  from 
appellants.  An  exception  to  the  finding,  order,  and 
judgment  was  noted,  but  the  introduction  of  evidence 
was  apparently  satisfactory  to  all  parties.  The  abstract 
submitted  does  not  purport  to  show  all  the  proceedings 
in  the  case,  and  we  are  required  to  indulge  in  such 
reasonable  presumptions,  not  in  conflict  with  the  record 
submitted,  as  are  necessary  to  sustain  the  findings  and 
judgment  of  the  court.  See  McCue  v.  County  of  Wapello^ 
56  Iowa,  698,  10  N.  W.  Eep.  248.  The  judgment 
record  indicates  that,  on  the  hearing  of  the  motion, 
the  material  question  was  whether  the  receiver,  Eaab, 
had  been  discharged,  and  that  evidence  was  introduced 
for  the  purpose  of  showing  the  fact.  The  inquiry  was 
not  authorized  by  the  motion,  which  was  based  upon 
the  pleadings  alone;  but  as  the  right  of  the  petitioning 
creditors  for  relief  was  dependent  upon  the  receiver- 
ship, and  could  not  be  enforced  in  this  action  if  the 
duties  of  the  receiver  had  been  fully  performed,  and  he 
had  been  discharged,  the  parties  in  interest  may  well 
have  agreed  to  permit  the  court  to  determine,  from  the 
evidence  offered,  the  fact  in  regard  to  the  termination 
of  the  receivership,  and  to  make  the  ruling  on  the 
motion  depend  upon  that  determination.  The  record 
does  not  show  that  such  an  agreement  was  entered 
into,  nor  what  evidence  was  heard;  but,  as  evidence 
was  offered  without  objection,  we  must  presume  that  it 
was  so  offered,  by  agreement  or  consent  of  the  parties, 
for  the  purpose  of  influencing  the  ruling  on  the  motion. 
As  no  objection  was  made  to  that  method  of  procedure 
in  the  district  court,  none  can  be  given  weight  in  this 
court.    Although  the  record  does  not  seem  to  disclose 
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all  the  evidence  offered,  yet  it  contains  enough  to  indi- 
cate that  Eaab,  as  receiver,  had  discharged  all  the 
duties  which  he  was  required  to  perform  by  the  court, 
that  he  had  made  a  complete  accounting,  paying  the 
claims  of  the  National  State  Bank  in  full,  and  dispos- 
ed of  all  the  funds  and  other  property  in  his  hands 
a<;cording  to  the  directions  of  the  court.  His  receiver- 
ship, and  the  action  in  which  he  was  appointed,  seem 
to  have  been  at  an  end  for  all  practical  purposes. 
Another  receiver  had  been  appointed,  but  apparently 
in  another  case,  for  property  which  Eaab  never  had  in 
his  possession.  The  judgment  of  the  district  court, 
accomplishes  a  just  result,  and  is  not  shown  to  be 
erroneous,  as  applied  to  the  case,  which,  for  reasons 
stated,  we  must  presume  was  submitted  to  that  court. 
It  is,  therefore,  affiemed. 


Geobge  Phelps,  Appellant,  v.  The  Distbiot  Town- 
ship OF  Summit  et  al. 

School  Districts,  Contracts  with:  rate  of  dtterest.  School 
orders  can  not  draw  more  than  six  per  cent,  interest.  Where  they  are 
issued  bearing  ten  per  cent.,  and  payments  are  made  on  them,  and 
the  balance  due  is  renewed  at  six  per  cent.,  the  sum  due  is|to  be  found 
by  computing  the  original  principal  sum  at  six  per  cent,  and  subtract- 
ing all  payments  made. 

Appeal  from  O^Brien  District  Court. — Hon.  Soott  M. 
Ladd,  Judge. 

Monday,  Januaby  29, 1894. 

Action  to  recover  the  balance  alleged  to  be  due  on 
two  school  district  orders.  The  defendants  answered 
the  petition.  There  was  a  demurrer  to  the  answer, 
which  was  sustained.  The  plaintiff  excepted  to  the 
ruling  on  the  demurrer,  and  judgment  was  rendered  as 
prayed  in  the  answer.    Plaintiff  appeals. — Affirmed. 
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Ernest  C.  EerricJc  for  appellant. 
J.  L.  E.  Peck  for  appellees. 

RoTHBOCK,  J. — The  facts  set  up  in  the  answer  are^ 
in  substance,  as  follows:  In  the  year  1875  the  board  of 
directors  of  the  district  township  of  Summit  invited 
bids  for  the  erection  of  a  schoolhouse  by  a  notice  to 
contractors,  which  was  in  these  words: 

NOTICE  TO  CONTEACTOES. 

'^Notice  is  hereby  given  that  proposals  for  the 
erection  of  a  schoolhouse  in  district  township  of 
Summit,  in  the  county  of  O'Brien,  will  be  received  by 
A.  J.  Edwards  at  the  auditor's  ofl&ce  in  Primghar, 
where  plans  and  specifications  may  be  seen  until  1 
o'clock  p.  M.,  May  20, 1875,  at  which  time  the  contract 
will  be  awarded  to  the  lowest  responsible  bidder;  the 
board  reserving  the  right  to  reject  any  and  all  bids. 

**JohnF.  Hollibaugh, 

*^Sec.  Dist.  Tp.  Summit. '* 

The  contract  for  the  building  of  the  schoolhouse 
was  let  to  Stewart  &  Stevenson  in  pursuance  of  the  above 
notice,  and  a  written  contract  was  entered  into  between 
the  directors  and  the  contractors  by  which  it  was  stipula- 
ted that  tbe  school  district  orders  to  be  issued  for  the  erec- 
tion of  the  schoolhouse  should  bear  interest  at  the  rate 
of  ten  per  cent,  per  annum  from  the  date  of  said  orders. 
The  orders  issued  to  the  contractors  were  in  compliance 
with  the  contract  and  provided  for  the  payment  of 
interest  at  ten  per  cent,  per  annum.  Payments  were 
made,  from  time  to  time,  on  these  warrants,  until  1885, 
when  the  orders  first  issued  were  taken  up,  and  the 
orders  upon  which  this  suit  was  brought  were  issued 
for  the  balance  due  for  building  the  schoolhouse.  The 
orders  last  issued  provided  for  interest  at  the  rate  of  six 
per  cent,  per  annum.    The  defendants  claim  that  the 
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contract  to  pay  interest  at  the  rate  of  ten  per  cent,  on 
the  original  orders  was  void,  so  far  as  it  related  to  the 
rate  of  interest,  and  that,  in  computing  the  amount  due 
on  the  renewal  orders,  no  more  than  six  per  cent,  inter- 
est should  be  computed  on  both  sets  of  orders  from  the 
beginning. 

The  question  for  determination  is  whether,  under 
the  foregoing  facts,  the  board  of  directors  had  power  to 
contract  for  interest  at  ten  per  cent,  per  annum.  If 
they  had  not  the  power  to  bind  the  district  by  such  a 
contract,  they  could  not  make  it  valid  by  any  subsequent 
act,  as  by  a  renewal,  and  the  issuance  of  other  warrants 
at  a  legal  rate  of  interest.  The  debt  remains  the  same, 
and  its  identity  is  not  destroyed  by  the  renewal  orders. 
The  payments  made  on  the  first  orders  should  be  applied 
in  discharge  of  that  part  of  the  debt  which  was  legal 
and  valid,  and  to  the  extent  to  which  the  directors  had 
the  power  to  bind  the  district.  And  no  question  is 
made  as  to  the  right  of  the  district  to  interpose  any 
valid  defense  to  these  orders,  which  could  have  been 
made  against  the  same  in  the  hands  of  the  original 
contractors.  It  is  provided  by  section  1824  of  the  Code 
that  '*all  school  orders  shall  draw  lawful  interest  after 
having  been  presented  to  the  treasurer  of  the  district 
and  not  paid  for  want  of  funds,  which  fact  shall  be 
indorsed  upon  the  order  by  the  treasurer.  ^^  This  law 
does  not  provide  that  the  school  directors  may  deter- 
mine what  rate  of  interest  an  order  shall  draw.  It  can 
not  draw  any  interest  until  it  has  been  presented  for 
payment  and  indorsed,  and  after  that  it  draws  interest 
by  operation  of  the  statute,  and  not  by  reason  of  any 
contract.  The  rate  of  interest  referred  to  is  six  per 
cent,  per  annum,  as  provided  by  section  2077  of  the 
Code.  The  exception  therein  contained,  that  agree- 
ments in  writing  may  be  made  for  ten  per  cent,  inter- 
est (now  eight  per  cent.),  has  no  application  to  school 
orders,  when  that  section  is  considered  in  connection 
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with  section  1824.  It  may  be  said  further,  in  this  con- 
nection, that  when  the  directors  invited  contractors  to 
make  their  bids,  without  any  mention  of  the  rate  of 
interest  to  be  paid  on  warrants,  it  is  to  be  presumed 
that  bidders  knew  that  school  orders  do  not  draw  inter- 
est until  presentment  for  payment.  But  further  con- 
sideration of  the  question  is  unnecessary.  This  court 
determined  the  precise  point  in  the  case  of  Austin  v. 
District  Tp.  of  Colony ^  51  Iowa,  102,  49  N.  W.  Rep. 
1051,  which  was  an  action  to  recover  upon  warrants 
issued  by  a  school  district  for  borrowed  money.  The 
warrants  provided  for  interest  at  the  rate  of  ten  per 
cent.  The  following  language  is  found  in  the  opinion 
in  that  case:  * 'According  to  the  view  which  we  have 
taken  of  this  case,  while  the  directors  had  power  to 
borrow  money  to  discharge  a  legitimate  indebtedness 
previously  contracted,  they  did  not  have  the  power  to 
contract  to  pay  more  than  six  per  cent,  interest.  The 
order  sued  upon  was  given  some  time  after  the  money 
was  loaned,  and  embraces  some  interest  at  a  greater 
rate,  as  we  infer,  than  six  per  cent.,  supposed  to  have 
previously  accrued.  The  order  is  also  made  to  bear  ten 
per  cent,  interest.  It  appears,  therefore,  that  it  was 
given  for  too  large  a  sum,  and  that  part  which  provides 
for  ten  per  cent,  interest  is,  in  part,  invalid.  The 
amount  recoverable  upon  the  order,  we  think,  is  the 
sum  of  four  hundred  and  ninety-five  dollars,  the  amount 
loaned,  and  six  per  cent,  interest  thereon  from  the  date 
of  the  loan.'^  The  question  in  this  case  is  precisely  the 
same.  It  is  true,  the  main  question  in  that  case  related 
to  the  power  of  the  directors  to  borrow  money,  and 
upon  that  question  the  court  was  divided;  but  the 
question  of  the  rate  of  interest  was  directly  involved, 
and  upon  that  there  was  no  dissent.  We  see  no  good 
reason  for  overruling  the  cited  case.  The  judgment  of 
the  district  court  is  affirmed. 
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The  State  op  Iowa  v.  Cybus  Veemillion  and  David 
Gregory,  Appellants. 

CruninalLaw:  depectivb  abstract:  bbvkw  on  appeal.  Exoep- 
tions  to  the  admission  of  evidenoe  which  might  be  admissible  under 
some  oironmstanoes,  to  the  giving  of  instrnotions  abstractly  cor- 
rect but  claimed  to  be  erroneous  as  applied  to  the  facts  at  bar,  and 
to  the  court's  permitting  the  shorthand  notes  of  the  evidence  to  be 
read  to  .the  jury  after  retirement,  will  not  be  considered  on  appeal 
when  the  abstract  does  not  contain  the  evidence,  and  fails  to  state 
when  said  notes  were  read  to  the  jury.     (2) 

Appeal  from  Mahaska  District  Court. — ^Hon.  A.    E, 
Dewey,  Judge. 

Monday,  January  29, 1894. 

Indictment  for  larceny.  Verdict  of  guilty,  and 
a  judgment  from  which  the  defendants  appeals. — 
Affirmed. 

J.  C.  Williams  and  W.  S.  Kenworthy  for  ap- 
pellants. 

B.  W.  Preston  and  Thos.  A.  Cheshire^  with  Jolin 
T.  Stonej  Attorney  General,  for  the  state. 

Granger,  C.  J. — I.  The  larceny  charged  is  of  a 
harness,  from  one  Roberts.  It  seems  that  at  about  the 
same  time  there  was  a  larceny  of  a  harness  from  one 
Nelson,  and  from  the  argument  of  appellants  it  appears 
that  there  was  testimony  on  the  trial  of  this  indictment 
as  to  the  larceny  of  the  Nelson  harness,  and  appellants 
complain  of  the  action  of  the  court  in  that  respect. 
The  testimony  is  not  in  the  abstract.  It  is  not  to  be 
doubted  but  that  the  facts  as  to  two  separate  larcenies 
might  be  so  connected  that,  on  the  trial  of  an  indict- 
ment for  one,  facts  as  to  the  other  might  be  admissible. 
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Of  course,  the  fact  that  one  larceny  has  been  committed 
can  not  be  shown  as  tending  to  prove  the  commission 
of  another.  As  the  testimony  might  be  proper  and  the 
evidence  is  not  in  the  record,  we  can  not  determine  the 
question. 

II.  Complaint  is  made  of  several  of  the  instructions 
given.  They  are,  as  abstract  propositions  of  law, 
correct.  We  can  only  determine  their  correctness,  as 
applied  to  the  facts  of  this  case,  from  the  evidence, 
which,  as  we  have  said,  is  not  before  us.  A  party 
assigning  error  should  put  in  the  abstract  the  part  of 
the  record  necessary  for  the  consideration  of  the  assign- 
ments. State  V.  Grossheimf  79  Iowa,  75,..  44  N.  W, 
Eep.  541. 

III.  From  the  arguments,  it  appears  that,  after  the 
jury  retired  for  deliberation,  it  came  into  court,  and 
asked  that  the  shorthand  reporter  read  to  it,  from  his 
notes,  the  testimony  of  two  witnesses,  and  that  the 
court  permitted  it,  against  objection.  Without  saying 
that  such  a  proceeding  would  be  erroneous,  we  need 
only  say  that  the  abstract  does  not  show  such  a  state  of 
facts.  It  does  not  show  that  the  ^'shorthand  reporter 
read  only  the  evidence  given  in  chief  by  the  said 
witnesses  W.  J.  Smith  and  Jacob  Auer,  and  did  not 
read  the  evidence  given  in  cross-examination.^'  The 
abstract  does  not  show  when  this  happened,  and,  judg- 
ing from  the  record,  it  may  have  been  before  the 
retirement  of  the  jury,  as  is  often  done.  The  difficulty 
is  that  this  case  is  before  us  with  a  skeleton  bill  of 
exceptions  embodied  in  the  abstract,  instead  of  an  ab- 
stract made  from  a  completed  bill  of  exceptions.  In 
view  of  the  record,  we  can  not  consider  the  points 
argued.    Affxemsd, 
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W.  J.  Dysabt,  Administrator,  v.  Joseph  Furrow, 

Appellant.  j  ^ 
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Transaotion  with  Decedent :  laying  foundation  poRnrrRODucnoir  04  341 

OP  BOOKS.   Code  3639,  providing  that  no  party  may  be  examined  as  to-  Iw    69 

a  personal  transaction  between  him  and  a  person  then  dead,  does  not  ^ — ^f 

preyent  the  examination  of  such  party  as  to  facts  required  to  be  shown  ,\o3  59t1 
preliminary  to  his  introduction  of  a  book  of  account  to  establish  a^ 
claim  a^i^ainst  a  decedent's  estate,  and,  upon  proper  authentication,  the- 
book  is  admissible  to  establish  such  claim. 


Appeal  from  Tama  District,  Court. — Hon.  J.  H.  Preston,. 

Judge. 

Monday,  January  29, 1894. 

Plaintiff,  as  administrator  of  the  estate  of  J.  W.. 
Bowen,  deceased,  brings  this  action  to  recover  upon 
three  promissory  notes.  Defendant  answered,  admit-^ 
ting  liability  on  the  notes,  and  setting  up  as  counter- 
claim  an  alleged  indebtedness  of  the  deceased  to  him 
on  account  for  boarding,  merchandise,  meat,  etc.,. 
furnished  by  defendant.  Also  on  an  account  to  E.  E. 
Furrow  for  services  as  housekeeper,  for  nursing,  etc.,. 
which  was  assigned  to  defendant  for  value.  Plaintiff 
^replied,  denying  the  counterclaim,  and  pleading  the 
statute  of  limitations  as  to  part  thereof.  A  jury  being^ 
waived,  the  case  was  tried  to  the  court,  and  judgment 
rendered  in  favor  of  the  plaintiff  for  the  full  amount  of 
the  notes.  Defendant  appeals,  assigning  as  errors  cer- 
tain rulings  of  the  court  excluding  evidence  offered  by 
the  defendant. — Reversed. 

W.  E.  Stivers,  J.  W.  Willett  and  N.  C.  Bice  for 
appellant. 

No  appearance  for  appellee. 

Given,  J. — The  defendant  was  called  as  a  witness, 
and  testified  that  he  was  running  an  hotel  or  boarding 
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house  and  a  liverybarn  in  1878,  1879,  and  1880,  and  a 
meat  market  since  January,  1883 ;  that  he  kept  books 
of  account,  and  had  them  in  court.  He  testified  with- 
out objection  that  he  kept  his  accounts  while  in  the 
hotel  and  livery  business  in  one  book;  that  it  was  his 
book  of  original  entries;  that  the  charges  therein  were 
made  by  him  at  or  about  the  time  of  the  transactions, 
and  that  the  entries  therein  are  correct.  Defendant 
then  offered  page  seventy-four  of  this  account  book, 
marked  ^'Exhibit  A"  in  evidence.  Plaintiff  objected 
as  incompetent,  immaterial,  and  irrelevant.  ^ ^Received, 
subject  to  objection,  to  be  determined  on  the  argu- 
ment.'' Defendant  was  then  asked  a  number  of  ques- 
tions with  a  view  to  the  introduction  of  the  book,  to 
oach  of  which  plaintiff's  objections  were  sustained. 
Defendant  offered  to  prove  that  Exhibit  A  was  his 
book  of  original  entries ;  that  the  entries  were  in  his 
own  hand,  and  that  he  believed  them  to  be  just  and 
true.  Plaintiff  objected  to  these  offers  as  irrelevant, 
incompetent,  and  immaterial,  which  objections  were 
sustained.  Defendant  again  offered  page  seventy-four 
of  said  book  in  evidence,  to  which  plaintiff  made  the 
same  objections,  and  the  objections  were  sustained. 
We  have  no  argument  for  appellee,  and  no  reason  is 
given  in  the  record  in  support  of  these  rulings.  The 
only  ground  that  occurs  to  us  for  the  rulings  is  that 
the  evidence  was  held  inadmissible  under  section  3639 
of  the  Code,  which,  as  applicable  to  this  question,  is  as 
follows:  ''No  party  to  any  action  or  proceeding 
*  *  *  shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication  between 
such  witness  and  a  person  at  the  commencement  of 
«uch  examination  deceased,  insane  or  lunatic."  The 
examination  was  as  to  matters  which,  under  section 
3658  of  the  Code,  the  defendant  was  required  to 
show  by  his  own  oath  or  otherwise  before  his  book  of 
account  could  be  admitted  in    evidence.     The  facts 
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which  he  was  required  to  show  were  that  said  'book 
was  his  book  of  original  entries,  that  the  charges  were 
made  at  or  near  the  tinae  of  the  transactions  therein 
entered,  and  that  he  believed  them  just  and  true. 
With  these  facts  shown,  defendant  was  entitled  to- 
introduce  his  book,  and  if  it  showed  ^^a  continuous 
dealing  with  persons  generally,  or  several  items  of 
charge  at  different  times  against  the  other  party,''  to- 
have  it  considered  as  evidence,  ^'subject  to  all  just 
exceptions  as  to  their  credibility."  An  examination 
as  to  the  facts  required  to  be  shown  preliminary  to  the 
introduction  of  a  book  of  account  is  not  an  examina- 
tion in  regard  to  personal  transactions  or  communica- 
tions between  the  witness  and  the  deceased,  within  the 
meaning  of  said  section  3639.  To  properly  understand 
and  apply  that  restriction  to  an  examination  of  a 
witness,  we  must  have  in  mind  the  reason  for  the 
statute.  By  section  3636,  *^every  human  being  with 
sufficient  capacity  to  understand  the  obligation  of  an 
oath  is  a  competent  witness  in  all  cases  both  civil  and 
criminal,  except  as  herein  otherwise  declared."  The 
exceptions  are  not  as  to  the  competency  of  witnesses, 
but  the  restrictions  that  are  placed  upon  their  examina- 
tion in  said  section  3639  and  in  section  3642  as  to  com- 
munications between  husband  and  wife.  Under  said 
section  3636  all  persons  are  competent  witnesses^ 
regardless  of  their  relation  to  or  interest  in  the  action 
or  proceeding.  Each  party  may  meet  his  adversary 
from  the  witness  stand  as  well  as  in  his  pleadings,  and 
admit  or  deny  that  which  he  has  said  as  to  personal 
transactions  or  communications  between  them.  If 
the  transaction  or  communication  was  personal,  it 
must  be  known  alike  to  both,  and,  therefore,  either 
may  admit  or  deny.  When  by  death,  insanity,  or 
lunacy  the  lips  of  one  party  are  closed,  section  3639 
wisely  closes  the  mouth  of  his  adversary  as  to  personal 
transactions  and  communications  which  the  silent  party 
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might  from  personal  knowledge  deny,  were  lie  able 
to  speak.  Personal  transactions  and  communications, 
as  contemplated  in  the  statute,  are  transactions  and 
communications  between  the  parties,  of  which  both 
must  have  had  personal  knowledge.  This  defendant 
was  a  competent  witness,  and  entitled  to  testify  as  to 
all  material  facts  except  as  to  such  personal  transac- 
tions and  communications  between  him  and  the 
deceased.  For  him  to  testify  that  his  book  Exhibit  A 
was  his  book  of  original  entries,  that  the  charges  were 
made  at  or  near  the  time  of  the  transactions  therein 
entered,  and  that  he  believed  them  to  be  just  and  true, 
would  not  be  stating  anything  that  the  deceased,  if 
living,  could  deny  from  personal  knowledge.  The 
deceased  might,  if  living,  deny  that  he  received  any 
one  or  all  of  the  items  charged,  but  this  would  be 
denying  that  which  the  book  tends  to  show,  and  not 
any  of  the  three  preliminary  facts  which  defendant 
was  prevented  from  showing.  Boche  v.  Ware^  71  Cal. 
375,  12  Pac.  Rep.  284;  Snell  v.  Parsom,  59  N.  H.  521. 
This  book  of  account,  when  properly  authenticated, 
lyas  admissible  in  evidence,  even  against  the  estate  of 
a  deceased  person.  The  statute  expressly  and  without 
qualification  permits  the  preliminary  facts  to  be  shown 
l)y  the  party's  oath,  and  in  so  showing  them  he  is  not 
examined  as  to  personal  transactions  between  him  and 
the  deceased.  We  think  the  book  should  have  been 
admitted  on  the  first  offer  on  the  evidence  introduced 
ivithout  objection.  If  its  sufficiency  was  doubted,  then 
the  defendant  should  have  been  permitted  to  make  the 
proofs  which  he  offered  to  make. 

Other  errors  are  assigned,  but,  as  we  have  no 
argument  for  appellee,  and  as,  for  the  reasons  stated, 
the  judgment  must  be  reversed,  we  will  not  here  con- 
sider the  other  assignments  of  error.    Reversed. 
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Commercial  Bank  of  Essex,  Appellant,  v.  Wm.  Paddiok 
AND  A.  E.  Paddiok. 

Fraudulent  Negotiable  Note:  Action  by  Assignee:  sxtffi- 

dENCT  OF  EYIDEKOE  TO  SHOW  BONA  FIDE  ASSIGNMENT.      In  an  action 

by  a  partnership  bank  on  a  note  fraudulent  in  its  inception,  taken  by 
it  as  collateral,  the  partnership  mast  show  that  all  its  members  were, 
at  the  time  of  the  purchase,  ignorant  of  the  fraudulent  character  of 
the  note. 

EviDENOE  OF  BONA  FIDES:  INSUFFIOIENOT  OF.  The  Uncontradicted  testi- 
mony of  one  partner  that  he  had  charge  of  the  loans,  that  no  one  but 
he  and  the  assignor  of  the  note  took  part  in  the  assignment  and  "that 
no  other  officer  or  agent  of  the  bank  knew  for  what  the  note  in  suit 
was  executed/'  leaves  it  a  question  for  the  jury  whether  plaintiff  has 
proven  itself  to  be  the  bona  fide  holder  of  the  note;  more  especially  as 
the  partner  testifying  had  knowledge  of  facts,  whidi  knowledge  while 
not  amounting  to  notice  of  the  fraud,  was  a  circumstance  properly 
putting  the  credibility  of  his  testimony  in  issue. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Tuesday,  Januabt  30, 1894. 

AoTiON  upon  a  promissory  note.  Trial  by  jury, 
and  verdict  and  judgment  for  the  defendants.  Plain- 
tiflE  appeals. — Affirmed. 

Cardell  <&  Nichols  for  appellant. 

Shortley  &  Rarpel  for  appellees. 

RoTHROCK,  J. — The  note  upon  which  the  suit  was 
brought  is  dated  February  16,  1891,  and  is  for  the  sum 
of  one  hundred  dollars,  due  in  six  months,  with  eight 
per  cent,  interest,  and  payable  to  the  order  of  A.  H. 
Warren.  It  is  signed  by  the  defendants.  Warren,  the 
payee  of  the  note,  indorsed  it  to  the  plaintiflE  before  it 
became  due.  The  defendants  admitted  their  signatures 
to  the  note,  but  alleged  that  the  same  were  obtained  by 
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fraud  and  were  wholly  without  consideration.  It 
appears  from  the  evidence  that  the  defendants  are  hus- 
band and  wife  and  that  they  reside  in  Dallas  county,  in 
this  state.  Warren,  the  payee  of  the  note,  was,  at  the 
time  he  obtained  the  same,  a  resident  of  Page  county. 
He  was  a  mountebank,  or  traveling  quack  doctor,  of 
whom  it  has  been  said:  ^ ^Nothing  is  so  impossible  in 
nature  but  mountebanks  will  undertake.'^  The  follow- 
ing is  the  testimony  of  the  defendant  William  Paddick: 
^'He  examined  me  for  piles  and  made  a  great  ado,  and 
said  I  was  terrible  bad.  That  two  large  tumors  were 
forming  inside  of  me,  and,  unless  something  was  done 
immediately,  I  would  die.  I  would  have  to  have  some- 
thing done.  That  kind  of  roused  me  up.  He  said  he 
thought  he  could  do  something  for  me,  provided  I  had 
it  done  immediately.  He  showed  my  wife  a  picture  he 
had  in  a  book,  and  showed  what  kind  of  a  tumor  it  was. 
Said  that  was  the  kind  of  a  tumor  that  was  forming  in 
me.  My  wife  was  scared  about  it,  and  said  if  any- 
thing could  be  done,  better  have  it  done  immedi- 
ately. He  said  it  would  have  to  be  done  immediately, 
or  I  would  lose  my  life.  He  said  he  could  cure  me  pro- 
vided I  would  have  it  operated  on  right  away.  He  did 
not  operate  on  it  that  day.  He  examined  me.  He  did 
not  state  the  date  he  would  operate  on  me.  He  was  to 
notify  me  soon.  In  two  or  three  weeks  he  notified  me 
to  meet  him  in  Des  Moines,  at  the  Aborn  House.  I  was 
unwell,  and  could  not  get  out  of  the  house.  I  sent  my 
wife.  She  could  not  find  him.  He  did  not  write  any 
word  for  something  like  a  month  after  that,  when  he 
again  told  me  to  meet  him  at  the  Aborn  House.  I 
went  down.  He  was  not  there.  I  saw  him  on  the 
platform  at  the  depot.  I  told  him  that  I  thought  he 
knew  well  enough  he  misrepresented  my  case.  I  know 
he  did  misrepresent  my  case.  I  have  had  nothing  done 
since,  and  there  is  nothing  of  the  kind  wrong  with  me. 
There  were  no  tumors  there.    He  did  not  oflEer  to  exam- 
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ine  me.  He  never  done  anything  for  me  except  the 
examination.  I  believed  his  statements  about  the 
tumors,  and  that  they  would  have  to  be  removed,  were 
true,  or  I  would  not  have  given  the  note.  Gave  the 
note  solely  upon  these  representations.^'  There  was 
no  evidence  in  the  casein  conflict  with  the  above,  and 
it  is  scarcely  necessary  to  say  that  the  note  was  with- 
out consideration. 

The  plaintiff  claims  that  it  loaned  to  Warren  the 
sum  of  three  hundred  and  fifty  dollars  for  ninety  days, 
and  took  the  note  in  suit,  with  others,  as  collateral 
security  for  the  payment  of  the  loan,  and  that  it  was  a 
good  faith  transaction,  without  notice  of  any  fraud  or 
want  of  consideration  in  the  note.  There  is  no  question 
made  by  appellant,  but  that  the  note  was  procured  by 
fraud  and  was  without  consideration.  The  court  in- 
structed the  jury  as  to  the  burden  of  proof  as  follows: 
*^If  you  find  that,  as  between  the  parties  to  said  note, 
the  same  can  not  be  enforced  for  want  of  consideration 
and  on  account  of  fraud,  then,  before  the  plaintiff  can 
recover,  it  must  show  that  it  received  said  note  as  col- 
lateral security  for  the  payment  of  money  advanced  at 
the  time  it  so  received  said  note;  that  same  was 
received  by  it  in  the  usual  course  of  business,  without 
notice  of  the  defenses,  if  any,  to  said  note,  and  before 
maturity  of  said  note;  and,  to  establish  these  matters, 
the  burden  is  upon  the  plaintiff  to  establish  them  by  a 
fair  preponderance  of  the  evidence.''  The  rule  of  law 
embodied  in  this  instruction  is  correct.  Lane  v.  KreklCy 
22  Iowa,  399;  Woodward  v.  EodgerSy  31  Iowa,  342; 
Bank  v.  Nelson,  41  Iowa,  563.  The  plaintiff  introduced 
J.  P.  Nye  as  a  witness.  He  testified  that  he  is  now  vice 
president  of  the  bank,  and  when  the  note  in  suit  was 
indorsed  to  the  bank  he  had  <jharge  of  the  loaning  of 
the  funds  of  the  bank;  and  that  Warren,  the  payee  of 
the  note,  resided  at  Shenandoah|  lowa^  and  that  he  had 
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known  him  for  four  years.  That  he  had  no  knowledge 
of  the  defendants,  but  that  Warren  represented  the 
defendants  to  be  financially  good.  That  no  other  per- 
sons took  part  in  the  transaction  but  Warren  and  him- 
self. He  further  testified  that  no  other  officer  or  agent 
of  the  bank  knew  for  what  the  note  in  suit  was  exe- 
cuted, and  that  Warren  had  made  no  payment  on  the 
note,  and  that  the  amount  of  the  notes  taken  as  collat- 
eral security  exceeded  the  amount  of  money  he  loaned 
to  Warren  in  the  sum  of  five  dollars,  and  that  no  part 
of  the  collaterals  had  been  paid  excepting  about  forty 
dollars,  and  that  the  plaintifiE  is  a  private  bank.  It  is 
contended  by  counsel  for  appellant  that  the  evidence 
that  the  plaintiff  was  a  bona  fide  purchaser  of  the  note 
is  so  conclusive  that  the  court  should  have  directed  a 
verdict  for  the  plaintiff.  In  our  opinion,  the  court 
rightly  submitted  the  question  of  the  good  faith  of  the 
plaintiff  to  the  jury.  It  has  been  held  by  this  court 
that  in  case  of  the  purchase  of  a  note  by  a  partnership 
the  burden  is  upon  it  to  show  that  all  members  of  the 
partnership  were,  at  the  time  of  the  purchase,  ignorant 
of  the  fraudulent  character  of  the  note.  Frank  v. 
Blake,  57  Iowa,  750,  13  N.  W.  Rep.  50.  The  court 
instructed  the  jury  in  accord  with  the  rule  announced 
in  the  cited  case.  It  is  not  denied  that  the  plaintiff 
is  a  partnership.  The  witness  Nye  testified  that  it  is  a 
private  bank.  It  is  claimed,  however,  that  the  evidence 
shows  that  no  officer  of  the  bank  had  notice  of  the 
fraud.  It  is  true  that  Nye  so  testified.  But  it  is  appar- 
ent that  he  was  testifying  to  a  fact  either  from  hearsay 
or  which  he  did  not  know  to  be  true.  In  either  case  it 
was  for  the  jury  to  determine  that  question.  This  fail- 
ure of  proof  is  sufficient  to  sustain  this  verdict. 

There  are  many  other  circumstances  in  the  case 
which  were  properly  for  consideration  of  the  jury.  We 
will  mention  but  one.  The  witness  Nye  testified  that 
he  had  known  Warren  for  four  years,  and  he  knew  that 
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he  was  a  physician.  He  must  have  known  what  his 
reputation  was.  If  he  did  not,  he  ought  to  have  so 
testified.  He  knew  that  Warren  was  a  traveling  doctor, 
and  that  this  note  was  executed  by  persons  who  resided 
in  a  distant  part  of  the  state.  In  short,  what  he  did 
know  of  the  man,  while  not  amounting  to  notice  of  the 
fraud,  was  a  circumstance  which  the  jury  might  very 
properly  consider  in  determining  the  credibility  of  his 
testimony.  The  case  demands  no  further  considera- 
tion, and  the  judgment  is  affibmed. 


€iTY  OF  Kjiokuk  v.  Fobt  Watne  Electric  Compaky, 

Appellant. 

JQlectrio  Ligrlit  Franchise :  to  be  submitted  to  tote.  Ordinances 
granting  a  franchise  to  occupy  streets  with  poles  and  wires  for  the 
distribution  of  electric  light  and  power  must  be  submitted  to  a  vote 
of  the  people,  under  Code,  471.  Hanson  v.  Hunter ,  86  Iowa,  722,  53 
N.  W.  Rep.  84,  followed.    Kinnb,  J.,  dissenting.    (4) 

fiBTTmo  UP  ^VALIDITY  OF  CONTRACT:  ESTOPPEL.  A  Company  having 
forfeited  a  deposit  made  to  be  used  as  liquidated  damages  if  it  broke 
its  contract  to  furnish  the  city  with  a  specified  number  of  lights,  and 
having  but  partly  complied  with  the  contract,  is  not  estopped  from 
setting  up  the  invalidity  of  the  contract  when  sued  for  its  breach, 
where  the  city  has  made  no  payments  in  excess  of  services  actually 
rendered.    (3) 

Appeal  from   Lee   District    Court. — Hon.    James    D. 
Smythe,  Judge. 

Tuesday,  Januaby  30,  1894. 

Action  at  law  to  recover  damages  of  the  defendant 
for  failure  to  comply  with  an  alleged  contract  to  fur- 
nish and  maintain,  in  the  streets  of  the  plaintiflE  city, 
one  hundred  and  twenty-five  arc  electric  lights.  A  jury 
was  waived,  and  a  trial  was  had  before  the  court.  A 
judgment  was  rendered  against  the  defendant  for  three 
thousand,  nine  hundred  and  ninety-nine  dollars  and 
ninety-nine  cents,  and  it  appeals. — Reversed. 
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W.  J.  Moberts  and  Charles  H.  Worden  for  appel-   j 
lant. 

D.    F.    Miller,   Sr.j    City   Attorney,  and  A.    J. 
McCrary  for  appellee. 

RoTHROCK,  J. — I.  The  appellee  presented  a  mo- 
tion to  strike  from  the  files  an  amendment  to  the 
assignment  of  errors.  It  is  unnecessary  to  determine 
the  question  presented  by  the  motion,  for  the  reason 
that  we  do  not  find  it  essential  to  consider  the  amend- 
ment of  the  assignment  of  errors.  In  our  opinion, 
the  rights  of  the  parties  may  be  determined  upon  the 
errors  originally  assigned,  and  of  the  suflSciency  of 
which  there  is  no  question. 

II.  Another  motion  of  appellee  was  submitted  with 
the  case,  in  which  it  is  sought  to  strike  out  the  evidence 
from  the  abstract  because  it  was  not  preserved  by  a  bill 
of  exceptions.  This  motion  is  not  well  taken.  An 
examination  of  the  whole  record  shows  that  it  is  not 
defective  in  the  respect  claimed.  We  need  not  dis« 
cuss  the  question. 

III.  A  statement  of  facts  appears  to  be  necessary 
to  a  clear  presentation  of  the  grounds  upon  which  we 
base  our  decision  in  the  case.  It  appears  that  at  some 
time  prior  to  the  year  1890  there  was  an  electric  light 
company  in  the  city  of  Keokuk  known  as  the  Badger 
Electric-Light  Company.  Its  plant  was  sold  at  sheriff's 
sale  on  the  twelfth  day  of  December,  1890.  There  was 
another  Keokuk  company  known  as  the  Q-ate  City 
Electric-Light  Company.  It  had  leased  the  property 
of  the  Badger  Company,  and  on  the  seventeenth  day 
of  October,  1890,  a  written  contract  was  entered  into 
between  the  city  and  the  Grate  City  Company  by  which 
the  said  company  bound  itself  to  furnish  to  the  city 
one  hundred  and  twenty-five  arc  lights  for  the  period 
of  five  years.  Sixty  of  said  lights  were  to  be  put  in  oper- 
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ation  within  forty-five  days,  and  the  remainder  within 
ninety  days,  from  the  date  of  the  contract.  The  city 
was  bound  by  said  contract  to  pay  to  the  Gate  City 
Company  the  sum  of  sixty  dollars  a  year  for  each  of 
the  said  lights  so  erected  and  maintained.  When  this 
-contract  was  made,  the  Gate  City  Company  had  on 
deposit  with  the  city  the  sum  of  five  hundred  dollars, 
which  was  held  by  the  city  as  security  for  the  perform- 
ance of  the  contract  by  the  said  company;  and  it  was 
part  of  the  contract  that  the  deposit  should  be  forfeited 
to  the  city  if  the  contractor  should  fail  to  furnish  the 
lights  at  the  time  contracted  for,  and  that  said  sum 
should  be  regarded  by  the  parties  as  liquidated  dam- 
ages. The  Gate  City  Company  did  not  furnish  all  of  the 
lights  by  the  stipulated  time,  and  on  the  nineteenth  of 
February,  1891,  the  city  council  adopted  a  resolution 
which  was  in  these  words:  ^^By  Alderman  Buck: 
Resolved,  that  there  be,  and  there  is  hereby,  granted 
to  the  Gate  City  Electric  Company  sixty  (60)  days^ 
additional  time  from  February  20,  1891,  in  which  to 
put  in  operation  the  additional  sixty  lights  of  the  one 
hundred  and  twenty-five  arc  lights  provided  for  by  its 
<;ontract  with  the  city  of  Keokuk:  provided,  however, 
that  the  Gate  City  Electric  Company  shall  waive  any 
<5laim  to  the  five  hundred  dollars  deposited  by  it  with  the 
clerk  of  the  council  at  the  time  of  depositing  its  bid  with 
the  clerk  of  the  council,  and  agree  that  it  may  be  retained 
by  the  city  of  Keokuk  as  liquidated  damages,  as  pro- 
vided by  its  contract  with  the  city,  for  failure  to  put  in 
the  one  hundred  and  twenty-five  arc  lights  as  provided 
by  said  contract;  and  provided,  further,  that  if  said 
additional  lights  are  not  erected  and  in  operation  within 
the  said  sixty  days,  that  it  will  work  a  forfeiture  of  the 
rights  of  said  company  under  its  contract  with  the 
<iity;  and  the  city  attorney  is  hereby  instructed  to  serve 
notice  as  provided  by  the  contract.''  It  appears  that 
the  Fort  Wayne  Electric  Company,  appellant  herein,  is 
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a  foreign  corporation  located  at  Fort  Wayne,  in  the 
state  of  Indiana,  and  the  said  company  or  its  officers- 
were  interested  in  the  said  Keokuk  companies  as  stock- 
holders. On  the  seventeenth  day  of  January,  1891,  a 
memorandum  of  a  contract  was  made  between  the  Fort 
Wayne  Company  by  R.  T.  McDonald,  its  treasurer,, 
and  the  stockholders  in  the  said  other  companies,  by 
which  the  Fort  Wayne  Company  took  an  assignment 
of  the  sheriff's  certificate  of  sale  of  the  Badger  Electric- 
Light  Company,  and  of  its  lease  to  the  Gate  City 
Company,  and  of  the  stock  held  by  the  Keokuk  stock- 
holders in  the  last  named  company.  The  time  for 
completing  the  erection  of  the  lights,  as  extended  by 
the  resolution  above  set  out,  expired  on  the  twentieth 
day  of  April,  1891.  This  suit  was  brought  on  the 
twenty.fifth  day  of  March,  1891.  On  the  third  day  of 
April  of  that  year,  the  city  made  a  contract  with  one 
J.  C.  Hubinger  to  furnish  one  hundred  and  twenty- 
five  arc  lights,  and  agreed  to  pay  therefor  the  sum  of 
sixty-eight  dollars  a  year  for  each  of  said  lights.  One 
ground  upon  which  recovery  was  sought  was  that  the 
Fort  Wayne  Company,  as  the  assignee  of  the  Gate 
City  Company,  made  a  verbal  contract  with  the  city  to 
perform  the  contract  made  by  the  city  with  the  Gate 
City  Company.  A  large  mass  of  oral  evidence  was 
introduced  on  the  trial  in  the  court  below,  the  object  of 
which  was  to  prove  the  alleged  verbal  contract.  We 
need  not  discuss  the  questions  raised  upon  that  issue,, 
for  we  believe  that  the  case  must  be  determined  upon 
other  grounds,  which  we  will  proceed  now  to  consider. 
IV.  It  is  a  conceded  fact  that  no  vote  of  the  people 
of  the  city  of  Keokuk  was  at  any  time  taken  upon  the 
question  of  the  establishment  of  an  electric  light  plant 
by  the  Gate  City  Company  nor  by  the  Badger  Com- 
pany. It  was  held  by  this  court,  in  the  case  of  Han- 
son v.  Hunter,  86  Iowa,  722,  48  N.  W.  Rep.  1005,  that 
an  ordinance  of  a  city  granting  a  franchise  to  erect  aa 
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electric  light  plant  in  the  city,  and  to  occupy  streets 
with  poles  and  wires,  was  void,  because  it  was  not 
authorized  by  a  vote  of  the  people.  A  petition  for 
rehearing  was  allowed  in  that  case,  and  after  most  able 
and  exhaustive  arguments  of  counsel,  and  a  full  recon- 
sideration of  the  question,  the  petition  for  rehearing 
was  overruled,  and  the  original  opinion  adhered  to.  53 
N.  W.  Rep.  84.  Counsel  for  appellant  contends  that 
the  decision  in  Hanson^ s  case  should  be  overruled. 
We  discover  no  grounds  upon  which  such  a  proposition 
ought  to  be  entertained.  It  is  claimed,  however,  with 
great  confidence,  that  the  cited  case  is  not  applicable 
to  the  facts  in  the  case  at  bar.  The  proposition  of 
counsel  is  that  the  contract  in  the  case  at  bar  is  an  exe- 
cuted contract,  and  that  it  would  be  unjust  to  allow  the 
defendant  to  retain  the  fruits  of  the  contract,  and  at  the 
same  time  to  claim  that  the  contract  is  void.  But  the 
plaintiff  made  no  payment  for  the  electric  lights  in 
excess  of  the  service  rendered;  it  incurred  no  liability 
in  advance  for  the  lights  which  were  furnished.  The 
ground  upon  which  it  claims  damages  is  that  it  has  paid 
and  will  be  compelled  to  pay  eight  dollars  per  light  per 
annum  more  than  it  would  have  been  required  to*  pay 
defendant  if  it  had  erected  and  maintained  one  hundred 
and  twenty-five  lights  for  five  years;  and  the  court 
adopted  that  basis  in  ascertaining  the  measure  of  dam- 
ages. It  will  be  seen  that  it  is  a  mistake  to  designate 
the  contract  as  executed.  An  executed  contract  is  *'one 
which  has  been  fulfilled, — one  which  has  been  wholly 
performed;  as,  when  A.  and  B.  agree  to  exchange 
horses,  and  do  so  immediately''  (2  Bl.  Comm.  443); 
''one  in  which  both  parties  have  done  all  they  are 
required  to  do''  (1  Bouv.  Law  Diet.  [15  Ed.],  page 
622).  This  is  the  strict  technical  definition  of  an  exe- 
cuted contract.  An  executory  contract  is  '*one  in  which 
some  future  act  is  to  be  done ;  as,  where  an  agreement 
is  made  to  build  a  house  in  six  months,  or  to  do  any  act 
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at  a  future  day.'^  Id.  It  is  perhaps  not  an  important 
question  as  to  what  the  contract  in  this  case  may  be 
named.  Counsel  for  appellee,  in  support  of  the  claim 
tha%  the  defendant  can  not  avail  itself  of  the  invalidity 
of  the  contract,  cites,  Angell  &  Ames  on  Corporations, 
240,  and  calls  special  attention  to  the  following  lan- 
guage: *'The  courts  of  New  York  have  gone  very  far 
in  enforcing  contracts  made  by  corporations,  although 
they  are  not  justified  by  their  charters;  and  the  law  in 
that  state  now  appears  to  be  that  such  a  contract, 
which  is  purely  executory  on  both  sides,  and  where  no 
wrong  will  be  done  if  the  parties  are  left  in  their  pre- 
vious situation,  should  not  be  enforced,  but  that  the 
executed  dealings  of  corporations  must  be  allowed  to 
stand  for  and  against  both  parties,  when  the  plainest 
rules  of  good  faith  so  require.'^  The  following  extract 
from  Sedgwick  on  Statutory  and  Constitutional  Law,  73, 
is  also  set  out  in  argument:  ^'It  must  be  further  borne 
in  mind  that  the  invalidity  of  contracts  made  in  violation 
of  statutes  is  subject  to  the  equitable  exceptions  that 
although  a  corporation,  in  making  a  contract,  acts  in 
disagreement  with  its  charter,  where  it  is  a  simple 
question  of  capacity  or  authority  to  contract,  arising 
either  on  a  question  of  regularity  of  organization  or  of 
power  conferred  by  the  charter,  a  party  who  has  had 
the  benefit  of  the  agreement  can  not  be  permitted,  in 
an  action  founded  on  it,  to  question  its  validity.  It 
would  be  in  the  highest  degree  inequitable  and  unjust 
to  permit  the  defendant  to  repudiate  a  contract,  the 
fruits  of  which  he  retains.  And  the  principle  of  this 
exception  has  been  extended  to  other  cases.  So,  a 
person  who  has  borrowed  money  of  a  savings  institu- 
tion upon  his  promissory  note,  secured  by  a  pledge  of 
bank  stock,  is  not  entitled  to  an  injunction  to  prevent 
the  prosecution  of  the  note,  upon  the  ground  that  the 
savings  bank  was  prohibited  by  its  charter  from  mak- 
ing loans  of  that  description.'^    It  appears  to  us  to  be 
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quite  clear  that  the  facts  in  this  case  do  not  bring  it 
within  the  rule  announced  in  these  extracts  from  the 
learned  authors.  It  is  true,  there  are  a  large  number 
of  cases  to  be  found  supporting  the  rule.  It  is  founded 
on  the  plainest  principles  of  justice.  No  court  has 
ever  decided  that  a  corporation  may  borrow  money, 
and  keep  it  because  it  was  forbidden  by  its  charter  to 
borrow  money.  If  the  plaintiff  in  this  case  had  paid 
the  defendant  in  advance  for  the  electric  light  service, 
and  had  brought  an  action  for  damages,  the  case  would 
be  within  the  rule  laid  down  in  the  text-books  above 
<iited.  No  one  would  contend  that  the  defendant 
eould  avail  itself  of  the  invalidity  of  the  contract  to 
enable  it  to  retain  that  which  it  never  earned,  and  thus 
violate  the  plainest  rules  of  good  faith.  The  evidence 
in  this  case  tends  to  show  that  it  was  worth  more  than 
sixty  dollars  per  annum  to  maintain  arc  lights  in  the 
city  of  Keokuk.  The  defendant  declined  to  continue 
furnishing  lights  at  that  sum.  The  city  made  a  con- 
tract with  Hubinger  for  one  hundred  and  twenty-five 
lights  at  sixty-eight  dollars  a  year,  and  the  case  was 
tried  upon  the  theory  that  they  were  worth  that  sum. 
The  plaintiff  has  the  five  hundred  dollar  deposit, 
and  has  not  paid  anything  in  excess  of  sixty  dollars 
for  each  light  furnished.  It  made  its  contract  with 
Hubinger,  and  brought  this  suit  before  the  time  ex- 
pired in  which  defendant  was  to  furnish  the  addi- 
tional lights.  We  think  it  is  in  no  position  to  demand 
any  further  damages  than  those  already  received.  The 
demand  that  the  defendant  should  have  continued  to 
furnish  lights  at  a  loss  for  five  years,  and  be  liable  at 
any  time  to  have  its  compensation  for  the  lights  cut  off 
at  the  suit  of  any  taxpayer,  as  was  done  in  Hanson  v. 
Huntefy  supra,  is  not  warranted  by  any  equitable  con- 
sideration which  we  are  able  to  discover.  The  cases 
cited  by  counsel  are,  as  we  have  said,  founded  on 
-entirely  different  facts,  and  involve  a  principle  in  no 
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wise  applicable  to  the  facts  of  this  case.  The  judgment 
of  the  district  court  is  beyebsed. 

KiNNE,  J. — I  dissent  from  the  conclusion  reached 
by  the  majority  of  the  court,  nor  can  I  agree  to  the 
doctrine  announced  in  Hanson  v.  Hunter^  48  N.  W. 
•  Rep.  (Iowa)  1005,  and  53  N.  W.  Rep.  84.     The  judg- 
ment below  should  be  affibmed. 


^«5  ^  Fbank  p.  Boyeb,  Appellant,  v.  E.  B.  Kinniok. 

Constitutional  Law:  Imprisonment  for  Debt:  costs  in  crihinai^ 
OASES.  A  statute  authorizing  imprisonment  of  one  convicted  in  a 
criminal  prosecution  for  nonpayment  of  costs,  does  not  conflict  with 
constitution,  article  1,  section  19,  prohibiting  imprisonment  for  debt 
''in  a  civil  action"  unless  for  fraud.  If  such  costs  be  a  debt  at  all,  it 
is  adjudged  in  a  criminal  and  not  a  civil  action. 

Appeal  from  Davis  District  Court. — Hon.  H.  0. 
Tbaveese,  Judge. 

Tuesday,  Januaby  30, 1894. 

Habeas  cobpus.  The  defendant  is  sheriflE  of 
Davis  county.  The  plaintiff  was,  on  his  plea  of  guilty ,^ 
convicted  of  violating  the  law  against  the  sale  of 
intoxicating  liquor.  A  fine  was  imposed,  and  a  judg- 
ment rendered  against  him  for  costs,  with  an  order  for 
imprisonment  till  both  were  paid.  He  paid  the  fine,, 
and  he  stands  imprisoned  for  nonpayment  of  the  costs^ 
and  this  proceeding  is  to  test  the  validity  of  the- 
imprisonment.  The  court  below  held  the  imprison- 
ment legal,  and  remanded  the  prisoner. — Affirmed. 

8.  8.  Carruthers  smd.  Eichelberger  d  Taylor ^  for 
appellant. 

Gbangeb,  C.  J. — The  imprisonment  is  authorized 
by  the  statute,  and  the  only  question  in  the  case  is  the 


Jan.  1894]  Boyer  v.  Kinniok.  75 

constitutionality  of  the  law.  The  provision  of  the  con- 
stitution relied  upon  as  contravening  the  legislative  act 
is  section  19  of  article  1,  as  follows:  '*No  person  shall 
be  imprisoned  for  debt  in  a  civil  action,  on  mesne  or 
final  process,  unless  in  case  of  fraud;  and  no  person 
shall  be  imprisoned  for  a  military  fine  in  time  of 
peace . '  ^  The  legislature  may  exercise  legislative  author- 
ity, wherein  it  is  not  prohibited  by  the  constitution. 
Stewart  v.  Boards  30  Iowa,  9.  The  claim  of  appellant 
is  that  the  judgment  for  costs  is  a  debt,  and,  therefore, 
the  legislature  can  not  authorize  an  imprisonment  for 
it.  But  if  it  is  a  debt,  the  act  authorizing  imprison- 
ment for  it  is  not  contrary  to  the  section  of  the  con- 
stitution quoted,  for  the  costs  were  adjudged  in  a 
criminal,  and  not  a  civil,  action,  and  the  section  applies 
only  to  the  latter.  The  language  is,  **No  person  shall 
be  imprisoned  for  debt  in  a  civil  action.^'  But,  further, 
it  may  be  said,  on  good  authority,  that  a  judgment  for 
costs  in  a  civil  action  is  not,  within  the  constitutional 
meaning,  a  debt.  In  Alabama  the  corresponding  pro- 
vision of  the  constitution  is  broader  than  ours,  seem- 
ingly applying  to  a  debt  in  any  form,  the  language 
being  that  **no  person  shall  be  imprisoned  for  debt.^^ 
The  supreme  court  of  that  state,  in  giving  the  pro- 
vision application,  said:  **In  criminal  cases  the  cost 
is  no  more  a  debt  than  the  fine,  and,  accurately  speak- 
ing, not  so  much  so,  for  the  fine  is  a  sum  certain  in 
numerOy  and  the  cost  is  not.^'  Morgan  v.  State,  47 
Ala.  34.  In  Indiana  the  constitutional  provision  is, 
* 'There  shall  be  no  imprisonment  for  debt,  except  in 
case  of  fraud. '^  The  supreme  court  of  that  state  said 
in  McCool  V.  State,  23  Ind.  127:  *'The  costs  are  but  an 
incident  of  the  fine  assessed,  resulting  from  the  same 
act;  and  although  they  are  due  to  the  oflScers  of  the 
court  and  witnesses,  for  services  rendered  in  the  course 
of  the  prosecution,  they  are  adjudged  against  the 
defendant  because  of  his  criminal  act,  and  may  be 
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fairly  regarded  as  a  part  of  the  punishment.  The  fine, 
when  assessed,  becomes  a  fixed  liability  to  pay  the  state 
^  definite  amount  of  money.  The  costs  are  taxed, 
and  are  due  to  the  oflBcers  and  witnesses,  and  we  are  at 
a  loss  to  perceive  upon  what  principle  the  latter  is  a 
debt,  within  the  meaning  of  the  section  of  the  consti- 
tution referred  to,  while  the  former  is  not.'^ 

A  prominent  feature  of  appellant's  argument  is 
based  on  the  fact  that  the  costs  are  due  to  individuals, 
and  only  incident  to  the  fine.  Authorities  to  the  same 
-effect  are  cited.  It  will  be  seen  that  such  fact  does  not 
make  the  costs  a  debt,  so  as  to  bring  them  within  the 
<jonstitutional  provision  as  to  imprisonment.  The  or- 
der of  the  district  court  is  affirmed. 


90     70 

^  ^  Oharles  Reifsnydee,  Appellee,  v.  The  Chicago,  Mil- 

iS   ^  waukee  &  St.  Paul  Railway  Company. 

Accident  in  Railroad  Yard:  contributory  negligence,  what  is 
NOT.  A  driver,  with  the  knowledge  of  defendant's  employees,  loaded 
a  car  belonging  to  the  Chioago,  Burlington  &  Quinoy  Railway  Ck>m- 
pany.  There  was  a  narrow  space  between  the  car  and  defendant's 
switch  track  not  wide  enough  for  a  team  to  be  turned  around  in, 
which  passage  was  generally  used  by  persons  having  business  with 
defendant.  The  loading  was  done  on  that  side  of  the  oar  next  to  the 
narrow  passage  mentioned.  It  could  have  been  done  on  the  other 
side  of  the  car,  where  there  was  an  open  space  about  forty  feet  wide, 
but  that  space  was  muddy.  There  was  no  positive  evidence  that  the 
driver  had  seen  switching  being  done  on  defendant's  tracks,  that  day, 
or  that  he  could  have  seen  it  from  where  he  worked.  There  was  nothing 
to  show  that  he  had  any  reason  to  think  that  his  team  would  frighten. 
He  was  driving  along  said  narrow  passageway  to  the  street  when  a 
car,  moving  along  defendant's  track,  frightened  his  team,  and  the 
track  on  the  opposite  side  of  the  way  being  filled  with  cars,  it  turned 
across  defendant's  track  in  front  of  the  car,  and  was  killed.  Held, 
that  a  finding  that  the  driver  was  free  from  contributory  negligence, 
will  not  be  disturbed.     (1) 

Sufficient  proof  of  negugence.  A  finding  that  it  is  negligence  not  to 
place  a  brakeman  on  cars  making  a  flying  switch  in  a  private  yard 
frequently  used,  with  defendant's  consent,  by  persons  having  busi- 
ness with  it,  will  not  be  disturbed.     (3) 


Jan.  1894]  Eeifsnyder  v.  C,  M.  &  St.  P.  R'y  Co.   77 

Expert  testimony.    Expert  testimony  may  show  that  the  proper  position 
of  a  brakeman  on  a  oar  making  a  flying  switch  is  at  the  brakes.     (4)* 

Appeal  from  Wapello  District  Court. — Hon.  H.  C. 
Traverse,  Judge. 

Tuesday,  January  30, 1894. 

Action  to  recover  for  damages  to  a  team,  wagon,, 
and  harness.  Trial  to  a  jury.  Verdict  and  judgment 
for  plaintiff.    Defendant  appeals. — Affirmed. 

McElroy  &  Boberts  for  appellant, 

W.  E.  C.  Jaques  for  appellee. 

KiNNE,  J. — I.  The  testimony  shows  that  the- 
ground  where  the  accident  happened  is  bounded  on  the 
east  by  Jefferson  street,  on  the  south  by  the  Des  Moines 
river,  and  on  the  west  by  Greene  street.  A  plat  attached 
to  the  abstract  shows  that  Greene  street  is  on  the  east, 
and  Jefferson  street  on  the  west;  but  this  is  a  mistake,, 
as  appears  from  the  testimony  of  all  of  the  witnesses. 
The  action  is  brought  to  recover  damages  to  the  team,, 
wagon,  and  harness  of  plaintiff.  The  following  facta 
are  either  admitted  in  the  pleadings  or  established  by 
the  evidence :  The  accident  occurred  on  the  switch  and 
depot  grounds  of  defendant,  in  the  city  of  Ottumwa, 
and  on  defendant's  track.  These  grounds  lie  between 
the  depot  grounds  of  the  Chicago,  Burlington  feQuincy 
Railway  Company  and  the  Des  Moines  river,  and  access 
is  had  to  them  by  passing  down  either  Greene  or  Jeffer- 
son street.  These  streets  run  parallel  with  each  other, 
and  are  about  four  hundred  feet  apart,  and  cross  the 
grounds  of  both  railway  companies  at  right  angles.  At 
the  time  of  the  accident,  plaintiff's  team  was  in  charge 
of  a  young  man  nineteen  years  old.  This  man  and 
plaintiff's  son  had  during  the  day  been  hauling  bones 
in  a  wagon,  and  loading  them  into  a  car  belonging  ta 
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the  Chicago,  Burlington  &  Quincy  Railway  Company, 
standing  upon  its  transfer  track,  at  a  point  from  forty 
to  one  hundred  and  ninety-eight  feet  west  of  Jefferson 
street.  The  men  had  been  loading  from  the  south  side 
of  the  car,  next  to  the  depot  and  switch  grounds  of  the 
defendant.  The  space  where  the  unloading  was  going 
on  was  not  wide  enough  to  permit  the  team  to  turn 
around.  There  was  a  clear  space  about  forty  feet  wide 
on  the  north  side  of  the  car,  which  extended  from 
Greene  to  Jefferson  street.  The  car  could  have  been 
loaded  from  that  side,  but  it  seems  that  the  ground 
there  was  muddy,  and  filled  in  with  fresh  earth.  The 
evidence  is  not  clear  as  to  the  direction  the  man  had 
€ome  from  into  this  narrow  space  with  prior  loads, — 
whether  from  Greene  or  Jefferson  street.  Defendant's 
switches  were  east  and  west  of  the  place  where  the  bones 
were  being  loaded  into  the  car.  It  appears,  also,  that 
defendant  did  all  of  its  own  switching  for  its  city  busi- 
ness, and  also  switching  for  the  Wabash  Railway  Com- 
pany, on  thcvse  grounds.  Before  the  man  drove  his 
team  away  from  the  car  where  he  was  loading  bones, 
defendant's  employee's  had  been  engaged  in  switching 
cars;  and,  as  near  as  can  be  gathered  from  the  evidence, 
this  switching  had  been  going  on  west  of  Greene  street. 
After  the  man  had  unloaded  the  bones,  he  started  his 
team  west,  along  the  south  side  of  the  transfer  track, 
through  a  passageway  too  narrow  to  turn  around  in,  yet 
wide  enough  to  drive  through  to  Greene  street.  This 
passageway  was  frequently  used  by  'buses  and  drays 
to  reach  Greene  street.  As  the  man  was  driving  along 
this  narrow  way,  he  met  a  car  coming  down  the  main 
track  of  defendant;  and  when  it  came  within  ten  or 
twenty  feet  of  his  team  the  horses  took  fright,  and  as 
the  transfer  track  on  the  north  side  was  filled  with  cars, 
so  that  they  could  not  go  across  it,  they  turned  south, 
across  defendant's  track,  and  in  front  of  the  moving 
<5ar,  and  were  caught  and  killed.    There  is  no  positive 
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evidence  that  the  man  in  charge  of  this  team  had  seen 
any  switching  going  on  there  the  day  of  the  accident. 
Indeed,  it  appears  that  the  switching  was  done  only  from 
3 :  15 to 4 : 30  o'clock  p.m.  It  also  appears  to  be  doubtful 
if  the  man  in  charge  of  the  team  could  have  seen  much 
of  the  switching,  as  nearly  all  of  it  was  done  west  of 
Greene  street.  The  car  that  killed  the  horses  had  been 
kicked  back  toward  the  team.  As  to  whether  or  not 
an  employee  of  defendant  was  on  the  car  and  applied 
the  brake  before  the  horses  were  struck,  is  a  matter 
upon  which  the  testimony  is  conflicting. 

II.  It  is  said  that  plaintiflE's  driver  was  guilty  of 
negligence  which  should  defeat  a  recovery.  The  jury 
specially  found  that  the  driver  did  not  know,  and  by 
the  exercise  of  ordinary  care  could  not  have  known, 
that  switching  was  being  done  in  defendant's  yards, 
where  the  accident  occurred,  at  the  time  of  the  accident; 
that  the  place  was  not  a  dangerous  place  in  which  to 
drive  teams ;  and  that  the  driver  did  not  know,  and  could 
not  have  known  by  the  exercise  of  ordinary  care,  that 
it  was  dangerous  to  attempt  to  drive  where  he  did ;  and 
that  he  was  not  negligent  in  so  doing.  It  is  said  that 
the  evidence  does  not  sustain  these  findings.  There  is 
no  direct  evidence  that  the  driver  knew  that  any  switch- 
ing was  being  carried  on  at  that  time  in  these  yards. 
As  a  matter  of  fact,  switching  was  being  done  there, 
but  it  appears  that  most  of  it  was  west  of  Greene  street, 
where  he  could  not  see  it.  But,  even  if  he  did  see  it, 
it  does  not  follow  that  he  had  no  right  in  there.  He 
was  loading  a  car,  and  using  the  passage,  as  he  had  a 
right  to  do.  The  use  of  this  passageway  is  shown  to 
have  been  quite  general  by  persons  having  business 
with  these  railroad  companies.  He  was  not  a  trespasser 
upon  the  railroad  grounds,  but  there  with  the  knowl- 
edge of  the  defendant's  servants,  and,  it  may  be  said, 
with  their  consent,  inasmuch  as  no  protest  was  made 
against  his  being  there.    The  mere  fact  of  his  being 
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there  would  not  show  negligence.  The  question  of 
plaintiff's  driver's  negligence  in  going  into  this  pas- 
sageway was  properly  submitted  to  the  jury,  and  they 
found  against  the  defendant.  It  may  be  that,  sitting 
as  jurors,  we  should  not  have  found  as  the  jury  did,  as 
to  all  these  matters ;  but  the  evidence  was  suflBcient  to 
sustain  the  findings,  and  we  must,  therefore,  say  that 
plaintiff  or  his  driver  was  not  negligent.  From  its  fre- 
quent use,  the  passageway  appears  to  have  been  safe 
enough,  under  ordinary  circumstances,  if  a  team  did 
not  frighten.  There  is  nothing  to  show  that  the  driver 
had  any  reason  to  think  that  the  team  would  frighten. 
III.  It  is  contended  that  the  defendant  was  not 
negligent ;  that  it  owed  no  duty  to  plaintiff  to  keep  a 
man  on  a  car  which  was  being  kicked  back  over  its 
tracks  in  its  own  private  yards.  Plaintiff's  contention 
is  that  it  appears  from  the  evidence  that  no  brakeman 
or  switchman  had  set  the  brake  before  the  car  struck 
the  horses;  that,  had  there  been  a  brakeman  at  the 
brake  on  the  car  when  it  was  kicked  back  towards  his 
team,  he  could  and  would  have  stopped  the  car,  and 
prevented  the  accident.  A  ground  of  negligence,  in  the 
petition,  is  that  this  car  was  kicked  back  without  any 
one  in  charge  or  control  of  it.  This  is  put  in  issue  by 
the  defendant's  answer.  We  are  not  prepared  to  hold 
that  a  railway  company  may  switch  cars,  even  at  the 
rate  of  four  miles  an  hour,  in  its  private  yards,  where 
its  employees  know,  or  have  reason  to  expect,  that  the 
drivers  of  teams  may  be  lawfully  between  the  tracks, 
without  having  an  employee  ride  such  cars.  Whether 
they  owed  a  duty  to  plaintiff  to  have  a  man  on  top  of 
this  car  which  had  been  kicked  back  would  depend 
upon  circumstances  surrounding  the  accident.  They 
knew  that  this  man  was  in  there  with  this  team.  At 
least,  several  of  the  defendant's  employees  knew  it. 
They  knew  that  this  passageway  was  used  frequently 
by  persons  driving  teams,  and  having  business  with 
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these  companies.  Knowing  of  the  frequent  use  of  this 
passageway,  the  defendant's  employees  might  naturally 
anticipate  that  someone  would  be  in  there,  and  in  this 
case  they  actually  knew  that  plaintiff's  team  and  wagon 
were  in  the  passageway.  Knowing  such  facts,  and  after 
consenting  to  such  a  user  of  the  passageway  by  the 
public,  it  was  a  proper  question  to  submit  to  the  jury 
as  to  whether,  in  view  all  the  facts  and  circumstances 
surrounding  the  accident,  defendants  were  negligent,  in 
not  having  a  brakeman  ride  the  kicked  car.  The  jury 
found,  and  properly  so,  that  the  defendant  was  negli- 
gent, and  we  are  not  warranted  in  disturbing  their 
finding.  While  there  is,  as  we  have  said,  some  conflict 
in  the  evidence,  still  the  jury  were  warranted  in  finding 
that  the  car  was  not  ridden  by  a  brakeman ;  that  he 
did  not  get  on  top  of  it  in  time  to  apply  the  brake  before 
the  car  struck  the  horses.  Other  evidence  was  intro- 
duced, which  was  not  contradicted,  showing  that,  if  a 
brakeman  had  rode  the  kicked  car,  he  could  have  stop- 
ped it  within  a  distance  of  from  fifteen  to  sixty  feet 
from  the  point  where  the  brake  was  applied. 

IV.  Plaintiff  asked  witness  Crowley,  an  experienced 
brakeman,  this  question:  *' Suppose  a  car  is  kicked 
down  the  track  from  about  Greene  street  toward  Jef- 
ferson. There  is  no  circumstance  to  call  the  brake- 
man's  attention  to  any  particular  effort  on  his  part. 
That  he  is  riding  a  car  down  there.  Ordinarily,  where 
would  be  his  position  on  the  car?''  To  which  the 
witness  answered:  ^*The  proper  place  for  a  brakeman 
is  to  be  right  at  the  brake.  That  is  what  he  goes  on 
the  car  for;  to  look  ahead,  and  be  a-hold  of  the  brake, 
and  be  ready."  Allen,  an  expert  brakeman,  was  asked 
this  question:  ** Suppose  a  brakeman  is  riding  a  car 
down  there.  There  is  nothing  extra  to  call  his  atten- 
tion elsewhere.  He  is  on  the  car  for  the  purpose  of 
riding  it  down.  The  brake  is  on  the  front  end  of  the 
car.    At  what  place  had  the  man  ought  to  be,  for  the 
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performance  of  his  dutyt^^  He  answered:  **Well,  his 
place  would  be  at  the  brake.''  These  questions  were 
objected  to  as  calling  for  incompetent  evidence.  The 
objection  was  overruled,  and  appellant  assigns  this 
ruling  as  error.  These  questions  inquired  for  the 
proper  position  of  a  brakeman  when  riding  a  car. 
Counsel  for  appellant  cite  several  cases  differing  in  facts 
from  that  at  bar.  where  it  was  held  that  expert 
evidence  was  not  admissible.  Would  it  not  be  permis- 
sible, in  a  proper  case,  to  show  that  the  post  of  an 
engineer  was  on  the  right-hand  side,  in  the  cab  of  the 
engine,  and  that  of  the  jEireman  on  the  left-hand  sidet 
Would  it  be  error  to  permit  a  witness  to  testify  as  to 
the  proper  place  of  a  front  or  rear  brakeman  on  a  train  t 
If  not,  how  can  it  be  said  to  be  error  to  permit  a 
witness  to  testify  that  a  brakeman 's  position,  when 
riding  a  car,  is  at  the  brake!  We  see  no  objection  to 
the  questions.  As  a  general  rule,  it  is  allowable  to 
show  the  proper  location  of  a  trainman  on  a  moving 
train  or  car.  In  Railroad  Co.  v.  Smith,  22  Ohio  St. 
246,  it  is  said:  *^What  is  a  proper  and  what  an 
improper  place  for  the  brakeman  on  the  train,  may  be 
shown  by  a  witness  skilled  in  the  business.''  No 
question  is  made  as  to  the  competency  of  these  wit- 
nesses by  reason  of  their  skill  and  experience  to  testify 
as  to  the  matter  inquired  about.  The  evidence  suffi- 
ciently sustains  the  verdict,  and  the  judgment  below 
must  be  affibmed. 


!i4i   w[       John  Q-.  Eobebeck,  Appellee,  v.  James  Van  Eaton. 

Principal  and  Afirent:  fraud  on  principal.  Where  an  agent  buys 
property  tot  his  prinoipal,  represents  to  him  that  he  paid  one  thonsaod, 
five  hundred  dollars  for  it  when,  in  faot,  he  paid  but  one  thousand, 
one  hundred  dollars,  and  investslthe  four  hundred  dollars,  or  part  of  it» 
in  certain  lots,  the  prinoipal  is  entitled  to  judgment  for  four  hundred 
dollars  and  to  have  the  judgment  made  a  lien  upon  said  lots. 
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Appeal  from  Fremont  District  Court. — Hon.  Walteb  I. 
Smith,  Judge. 

Tuesday,  Januaby  30, 1894. 

Affirmed. 

W.  E.  Mitchell  for  appellant. 

Anderson  <&  Anderson  for  appellee. 

Kinne,  J. — The  only  question  in  this  case  is  one  of 
fact, — as  to  whether  or  not  defendant  was  the  agent  of 
the  plaintiff  in  the  transactions  hereinafter  set  forth. 
It  is  conceded  by  counsel  that,  if  the  defendant  was 
acting  as  agent,  the  judgment  below  was  right.  It 
seems  that  in  February,  1891,  plaintiff  employed  the 
defendant  to  negotiate  for  him  with  the  owners  for  the 
purchase  of  a  tract  of  land  lying  in  the  city  of  Ham- 
burg, Iowa.  The  defendant  represented  to  plaintiff 
that  he  had  written  the  owners  of  the  land,  and  that  one 
thousand,  jfive  hundred  doUai^  was  the  least  they  would 
take  for  the  land.  Relying  upon  these  representations, 
plaintiff  gave  the  defendant  one  hundred  dollars  with 
which  to  make  part  payment  and  to  bind  the  bargain, 
and  ordered  him  to  make  the  purchase.  After- 
ward the  defendant  reported  to  plaintiff  that  he  had 
bought  the  land  for  him  for  the  one  thousand,  five  hun- 
dred dollars,  and  that  by  mistake  the  land  had  been 
deeded  to  defendant.  The  plaintiff  paid  one  thou- 
sand dollars  cash  on  the  land,  and  executed  his  note 
four  hundred  dollars  to  the  defendant,  and  secured  it 
on  the  land,  defendant  representing  that  he  would 
take  the  four  hundred  dollar  note  and  mortgage,  and 
advance  the  money  himself  to  the  owners  of  the  land. 
The  defendant  deeded  the  land  to  the  plaintiff.  It 
appears  that  the  defendant's  representations  were  false; 
that  the  owners  of  the  land  only  asked  one  thousand 
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one  hundred  dollars  for  it;  that  the  defendant  in  fact, 
while  all  the  time  representing  to  the  plaintiff  that  he 
was  acting  for  him,  bought  the  land  in  his  own  name. 
Defendant  sold  the  four  hundred  dollar  note  and  mort- 
gage, and  invested  the  proceeds  in  other  real  estate. 
While  the  defendant  denies  all  fraud  and  false  represen- 
tations, and  claims  that  he  was  acting  only  for  himself, 
we  think  the  evidence  very  clearly  shows  that  he  under- 
took to  act  as  plaintiff's  agent,  and  so  led  plaintiff  to 
believe.  There  is  no  question  but  that  the  relation  of 
principal  and  agent  existed  between  the  parties.  Such 
being  the  fact,  it  needs  no  citation  of  authorities  to  show 
that  the  defendant  practiced  a  fraud  upon  the  plaintiff, 
whereby  he  was  induced  to  pay  four  hundred  dollars 
more  for  the  land  than  was  asked  for  it  by  the  own- 
ers. The  defendant  knowing  that  the  plaintiff  was 
relying  upon  him  to  purchase  the  land  for  him  as  his 
agent,  proceeded  to  buy  it  himself  for  the  one  thousand, 
one  hundred  dollars,  and  sell  it  to  plaintiff  for  one 
thousand,  five  hundred  dollars.  The  plaintiff  had  a 
right  to  rely  upon  his  agent's  representations,  and  did 
not  know  of  their  falsity  until  long  after  the  transaction 
had  been  completed.  This  action  is  to  recover  the  four 
hundred  dollars,  being  the  amount  paid  by  plaintiff  in 
excess  of  the  sum  asked  by  the  owners  of  the  land.  The 
court  below  found  for  plaintiff,  and  made  the  judgment 
a  lien  upon  certain  lots  purchased  by  defendant.  The 
decree  was  right.  It  is  true,  the  evidence  might  be 
stronger  as  to  the  investment  of  the  money  which 
defendant  received  for  the  four  hundred  dollar  note  and 
and  mortgage,  but  it  sufficiently  appears  that  a  part  of 
it,  at  least,  was  used  in  the  purchase  of  the  lots  upon 
which  the  judgment  of  this  case  was  made  a  lien.  The 
judgment  below  is  affibmed. 
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Ed.  F.  Nioholaus  v.  The  Chicago,  Rook  Island  & 
Pacific  Railway  Company,  Appellant. 

Master  and  Servant:  assxtmptiok  of  risk.    WMle  defendant's  fire-  ^^ 
man  was  acting  as  engineer,  his  negligenoe  caused  plaintiff,  a  brake-    90 
man,  to  be  injured.    Held,  that  the  mere  fact  that  plaintiff  knew  the 
fireman  was  so  acting,  and  his  failing  to  object  does  not  preclude  his 
recovering,  as  having  assumed  the  risk,  nothing  appearing  to  show 
that  plaintiff  had  reason  to  believe  the  fireman  incompetent.    (1) 

Pleadiko.  Assumption  of  risk  by  plaintiff  is  an  affirmative  defense,  and 
must  be  pleaded.     (1) 

Absence  of  part  of  grew:  neqlioenob.  Whether  the  absence  of  the 
conductor  and  the  engineer,  leaving  but  three  of  the  crew,  was  or  was 
not  the  cause  of  the  improper  movement  of  the  train  which  led  to 
plaintiff's  injury,  is  for  the  jury.     (2) 

Verdict:  sttfficient  evidence.  It  appears  that  plaintiff,  making  a 
coupling,  had  signalled  the  acting  engineer  to  stop,  that  the  train 
had  nearly  stopped,  that  the  plaintiff,  while  trying  to  change  the  link, 
had  his  hand  caught  between  the  bumpers  by  reason  of  the  train's 
suddenly  backing  without  notice.  Held,  that  a  verdict  for  plaintiff 
will  stand.    (2,  3) 

Appeal  from  Muscatine  District  Court. — ^Hon.  W.  F. 
Brannan,  Judge. 

Tuesday,  Januaby  30, 1894. 

Action  for  personal  injuries.  Judgment  for  the 
plaintiflE,  and  the  defendant  appeals. — Affirmed. 

J.  Karkskadden  for  appellant. 

Jayr^  <&  Hoffma/n  for  appellee. 

Granger,  C.  J. — In  November,  1888,  the  plaintiflE 
was  in  the  employ  of  the  defendant,  as  a  brakeman, 
and  was  running  between  Muscatine  and  Munn.  He 
had  been  on  this  line  about  six  months.  In  going  out 
from  Muscatine,  after  passing  Wilton,  there  was  a  sta- 
tion called  the  ^'U.  S.  Limekilns,^'  and  Munn  was  still 
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further  out.  It  was  the  custom,  at  the  limekilns,  to 
leave  on  the  switch  the  passenger  coach  and  baggage 
car,  and  the  rest  of  the  train  would  run  to  Munn,  and 
returning  it  would  attach  the  cars  left  when  going  out, 
and  proceed  toward  Muscatine.  It  frequently  occurred 
that  the  engineer  would  stop  at  Wilton,  and  from  there, 
out  and  back,  the  engine  would  be  in  charge  of  the  fire- 
man ;  and  it  was  quite  usually  the  case  that  the  con- 
ductor would  remain  at  the  limekilns  with  the  coach, 
engaged  in  making  his  daily  reports.  On  the  seventh 
of  that  month  the  train  consisted  of  an  engine,  several 
freight  cars  and  the  passenger  coach.  The  engineer 
stopped  off  at  Wilton,  and  the  conductor  remained,  as 
usual  with  the  coach  at  the  limekilns.  This  left  with 
the  train  the  fireman,  in  charge  of  the  engine,  and  the 
two  brakemen,  of  whom  the  plaintiff  was  the  front  one. 
The  train  returned  from  Munn  to  the  limekilns,  and  the 
plaintiff  left  the  engine  where  he  had  been  with  the 
firemen,  turned  the  switch,  and  let  the  train  back  to  be 
coupled  to  the  cars  that  had  been  left.  In  making  this 
coupling,  plaintiff's  hand  was  injured,  for  which  recov- 
ery is  now  sought.  The  petition  charges  negligence  in 
several  particulars ;  as,  ''absence  of  the  engineer  from 
his  post  of  duty  on  the  engine ;  carelessness  of  the  fire- 
man in  charge  of  the  engine,  and  his  failure  to  perceive 
the  signals  given  him  by  the  plaintiff,  and  his  failure  to 
give  signals  to  the  plaintiff,  and  running  the  cars 
together  without  warning,  and  in  suddenly  starting  the 
train,  and  bringing  the  cars  together,  after  they  had 
almost  come  to  a  stop,  and  absence  of  the  conductor, 
and  his  failure  to  see  and  superintend  the  switching  of 
the  train.''  The  coupling  was  made  at  a  curve  in  the 
track,  and,  because  of  better  ground  to  walk  on,  the 
plaintiff  was  on  the  left  hand  side  of  the  train,  walking 
with  his  hand  on  the  ladder,  when  he  gave  the  signal 
to  stop  as  the  moving  part  of  the  train  approached  the 
cars  to  be  coupled  on.    He  says  it  nearly  stopped,  and, 
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as  he  was  *  'changing  the  link,  it  came  back  with  a  sudden 
start/'  and  his  hand  was  caught  between  the  bumpers 
and  injured.  It  appears  that  the  train  was  backing  up 
cautiously  to  where  it  stopped,  or  nearly  so,  and  the 
wrongful  or  negligent  act  was  in  starting  it  again  with- 
out a  signal  from  the  plaintiff,  and  that  none  had  been 
given.  As  we  gather  from  the  record,  the  movements 
of  the  train  at  the  particular  time  were  upon  signals 
from  the  plaintiff  as  he  was  about  to  make  the  coupling. 
He  had  signalled  it  to  stop  as  being  at  the  point  of 
coupling.  It  having  stopped,  or  nearly  so,  he  attempted 
to  change  the  link  from  one  drawbar  to  the  other,  in 
order  to  properly  make  the  coupling,  and  he  had  a  right 
to  suppose  there  would  be  no  further  movement  of  the 
train  until  he  should  direct  it.  The  link  being  fast  in  the 
drawbar  from  which  it  was  to  be  taken,  it  required  some 
effort  to  remove  it,  and,  in  doing  this  his  hand  came 
between  the  bumpers  and  a  sudden  unexpected  move- 
ment of  the  train  caught  it.  The  negligent  act  seems 
to  have  been  attributed  directly  to  the  person  acting  as 
engineer,  and  a  particular  act  of  negligence  charged 
against  the  defendant  is  that  of  the  fireman  as  engineer. 
The  court  gave  the  following  instruction:  '*9.  If  you 
find  that  the  engineer  left  the  management  of  the  engine 
to  his  fireman  on  the  trip  during  which  the  accident 
occurred,  and  this  was  with  the  knowledge  of  the  plain- 
tiff and  without  objection  from  him,  this  is  a  circum- 
stance from  which  the  consent  of  the  plaintiff  to  such 
substitution  may  be  inferred;  but  if  the  plaintiff  him- 
seK  was  free  from  negligence  that  directly  contributed 
to  his  injuries,  and  such  injuries  were  the  direct  result 
of  the  carelessness  and  negligence  of  the  fireman  in 
charge  of  the  engine,  and  you  so  find,  he  would  be 
entitled  to  your  verdict. '^ 

I.  Complaint  is  made  of  the  part  of  the  instruc- 
tion relative  to  the  substitution,  in  that  it  merely  holds 
that  the  exchange  of  the  fireman  for  the  engineer,  if 
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with  the  knowledge  of,  and  without  objection  from, 
plaintiflE,  would  be  a  circumstance  from  which  his  con- 
sent might  be  inferred;  appellant^s  claim  being  that, 
under  such  circumstances,  his  consent  should  be  in- 
ferred. Otherwise  than  as  the  exchange  might  nat- 
urally be  expected  to  affect  his  safety  as  an  employee, 
the  plaintiff  had  no  concern  with  it.  The  rule  contended 
for  could  have  application  only  in  a  case*  where  there 
was  reason  to  believe  the  exchange  would  involve  new 
perils  to  the  employee.  It  was  the  right  of  the  com- 
pany to  put  any  competent  man  in  charge  of  the 
engine,  and  negligence  could  not  be  imputed  to  such 
an  act.  Hence,  when  a  company  places  a  man  in 
charge  of  an  engine,  it  is  not  for  an  employee  to  ques- 
tion his  competency;  but,  on  the  contrary,  he  may, 
from  the  fact  that  he  is  placed  there,  assume  that  he  is 
competent.  It  does  not  appear  that  the  plaintiff  had 
reason  to  believe  that  the  fireman  was  not  competent 
for  the  service  alloted  to  him  as  engineer  on  the  part  of 
the  line  where  he  so  acted.  It  is  not  to  be  said  that 
because  he  knew  of  his  acting  in  that  capacity,  and  did 
not  object,  he  ^consented  thereto  in  a  way  that  he 
assumed  additional  hazards  on  account  of  it.  The 
instruction  is  not  open  to  the  complaint  made  against 
it,  nor  can  the  rule  urged  by  appellant  be  sustained. 

A  further  complaint  of  the  instruction  is  that  it 
fails  to  advise  the  jury  of  *^any  legal  effect  to  be  given 
to  such  consent  of  the  plaintiff;''  and  it  is  said  that  no 
other  instruction  tells  the  jury  ^'what  effect  upon  the 
rights  of  the  plaintiff,  or  liabilities  on  the  part  of  the 
defendant,  is  to  be  produced  by,  or  is  to  flow  from, 
such  consent.''  It  is  true  that  the  court  does  not,  in  its 
instructions,  give  any  legal  effect  to  the  fact  of  consent, 
if  it  should  be  found,  and  the  language,  as  it  is,  serves 
no  beneficial  purpose.  We  can  not,  however,  see  that 
it  could  prejudice  the  defendant,  for  the  effect  claimed 
by  it  could  not  have  been  given,  and  was,  in  fact, 
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denied  by  the  refusal  of  instructions  in  which  was  asked 
a  rule  that,  if  the  plaintiff  knew  of  the  fireman  acting  as 
engineer  and  did  not  object,  ^'protest,  or  complain, 
that  he  might  be  considered  as  having  waived  and 
acquiesced  in  *  *  *  the  running  of  the  locomotive  by 
the  fireman,''  and  that  he  was  ^'estopped  from  recov- 
ery" because  of  injuries  resulting,  etc.;  and  appellant 
complains  that  the  instructions  were  not  given.  It  will 
be  seen  that  the  instructions  asked  that  a  rule  of  estop- 
pel be  applied  to  the  plaintiff  because  of  his  acts,  or 
failure  to  act  or  speak  when  he  should  have  done  so. 
Without  agreeing  to  the  rule  as  asked,  the  holding  of 
the  court  must  be  sustained  on  the  ground  that  no  such 
an  issue  was  in  the  case.  If  defendant  relied  upon  plain- 
tiff's conduct  as  an  estoppel  from  recovery,  it  was  an 
affirmative  defense,  to  be  pleaded  and  proven  as  it  is  in 
all  civil  proceedings  at  law.  Independent  Dist.  of  Bur- 
lington V.  Merchants^  Nat.  Ba/nhj  68  Iowa,  343,  27  N. 
W.  Rep.  255- 

II.  It  appears  that  during  the  coupling  of  the 
cars,  when  the  injury  occurred,  the  conductor  was  in 
the  coach,  and  had  no  part  in  completing  the  train  at  that 
point ;  and  defendant  asked  the  court  to  say  to  the  jury 
as  follows:  ^*The  fact  that  the  conductor  of  the  train 
did  not  personally  superintend  the  coupling  of  the  cars 
together  can  not  be  charged  against  the  defendant  as 
negligent  conduct. ''  The  court  refused  the  instruction. 
We  do  not  think  that  there  was  error  in  the  refusal. 
The  regular  train  crew  consisted  of  the  conductor, 
engineer,  fireman,  and  two  brakemen.  When  the  in- 
jury occurred,  but  three  of  the  five  were  on  duty,  and 
the  duties  of  the  absent  ones  devolved  on  the  others. 
It  was  surely  proper  for  the  jury  to  consider  whether  or 
not  this  shortage  in  the  train  crew  was  the  cause  of  the 
improper  management  or  movement  of  the  train  result- 
ing in  the  injury. 
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III.  It  is  urged  quite  strenuously  that  the  verdict 
has  not  support  in  the  evidence;  but  we  think  it  has 
full  support.  It  appears  that  the  plaintiflE  was  directly 
in  the  line  of  his  duty  when  injured,  doing  the  particu- 
lar thing  necessary  to  be  done  to  make  the  coupling, 
and  relying  on  the  fact  that,  until  he  should  give  direc- 
tions, the  train  would  remain  where  it  had  been  stopped 
by  his  directions.  He  was  engaged  in  changing  the 
pin,  in  doing  which  his  hand  came  between  the  bum- 
pers, when  the  negligent  act  of  the  fireman  in  starting 
the  train  back  without  notice  caught  and  injured  it. 
The  judgment  is  affibmed. 


m   «»1        The  International  Trust  Company,  PlaintiflE,  Appel- 
lants, V.  The  Keokuk  Electric  Street  Rail- 
way Company  et  al.y  Defendants. 

Superior  Court :  Jurisdiction.  McClain's  Code,  section  782,  does 
not  deprive  the  superior  court  of  jurisdiction  to  direct  a  sale  of  prop- 
erty under  a  foreclosure  granted  by  it,  but  the  process  for  the  sale 
must  issue  out  of  the  district  court,  on  a  transcript  filed  therein.     (2) 

Consent  to  salb  without  such  process:  waiver.  When  land  is  sold 
by  consent  of  all  parties,  under  an  order  of  the  superior  court,  the 
parties  consenting  can  not  question  the  sale  because  not  made  under 
process  of  the  district  court.    (3) 

Setting  aside  sale:  insufficient  cause.  The  fact  that  one  consent- 
ing party  did  not  bid  at  the  sale  by  reason  of  an  erroneous  belief  that 
the  sale  was  invalid,  because  made  under  the  order  of  the  superior 
court,  will  not  set  the  sale  aside.     (3) 

Appeal  from  Keokuk    Superior  Court. — Hon.   Henby 
Bank,  Judge. 

Tuesday,  Januaby  30, 1894. 

This  appeal  is  by  intervenors  James  H.  Anderson 
and  the  Lewis  &  Fowler  Manufacturing  Company,  from 
an  order  approving  a  sale  of  the  defendant's  property. 
The  proceedings  appear  in  the  opinion. — Affirmed. 
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Jos.  H.  Anderson  and  Jno.W.  Cahill  for  appellants. 

W.  J.  Boberts  for  appellants  Townsend  &  Son. 

James  G.  Davis  for  appellee. 

Given,  J. — I.  The  principal  question  presented  on 
this  appeal  is  as  to  the  jurisdiction  of  the  superior  court. 
The  following  is  a- sufficient  statement  of  the  proceed- 
ings for  the  purposes  of  that  question:  On  December 
5,  1891,  the  plaintiff,  as  trustee,  commenced  this  action 
to  foreclose  a  mortgage  executed  to  it  as  trustee  by  the 
djBfendant  on  all  its  property  as  an  entirety,  including 
certain  real  estate  in  the  city  of  Keokuk,  to  secure  to 
the  holders  thereof  two  hundred  bonds  of  five  hundred 
dollars  each.  December  24, 1891,  appellant  Anderson 
intervened,  claiming  to  hold  and  own  twenty-six  of  said 
bonds,  namely,  numbers  34  to  60,  inclusive,  and  join- 
ing with  the  plaintiff  in  the  prayer  for  judgment. 
Eleven  other  bondholders  and  creditors  also  inter- 
vened, and  on  February  19,  1892,  all  parties  to  the 
action  appearing,  an  entry  was  made  of  record,  in  sub- 
■  stance  as  follows :  The  court  found  that  the  mortgaged 
property  **is  at  present  in  such  a  condition  that  its 
proper  preservation  requires  large  amounts  to  be 
expended  in  the  betterment  and  improvement  of  said 
property;  that  said  property  in  its  present  condition  is 
of  a  perishable  nature,  and  the  interest  of  all  parties 
concerned  in  same  requires  a  speedy  sale  of  said  prop- 
erty to  be  made.^'  The  entry  continues:  ^'It  is  there- 
fore ordered,  considered  and  adjudged  by  the  court, 
all  parties  to  this  controversy  expressly  agreeing  hereto, 
and  further  agreeing  that  this  court  has  complete  juris- 
diction, that  the  sale  hereinafter  provided  shall  be  with- 
out right  of  redemption,  and  shall  convey  all  of  the 
interests  of  all  of  the  parties,  both  complainants, 
defendants^  and  intervenors^  to  this  controversy,  in  fee 
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simple  to  the  purchaser  at  such  sale.''  Following  this, 
John  Kenney  is  appointed  commissioner,  to  advertise, 
sell  and  convey  the  mortgaged  property  *'as  a  whole,'' 
in  the  manner  and  upon  the  terms  and  conditions  pre- 
scribed. It  was  provided  that  appraisers  be  appointed, 
and  the  property  appraised,  and  that  it  should  not  be 
sold  for  less  than  two  thirds  of  the  appraisement  with- 
out the  further  order  of  the  court.  It  was  also  provided 
that  if  the  purchaser  was  one  claiming  to  own  bonds  he 
should  give  security  for  the  payment  of  the  amount 
coming  on  such  bonds  from  the  sale  in  the  event  he  was 
found  not  to  be  the  owner  thereof.  Appraisers  were 
appointed,  and  the  property  appraised  as  an  entirety  ^t 
thirty-one  thousand  dollars.  The  case  was  continued 
for  further  hearing  as  to  priorities  and  the  disposition 
of  unpaid  subscriptions  to  the  capital  stock  of  defend- 
ant company.  On  March  7,  1892,  the  Lewis  &  Fowler 
Manufacturing  Company  intervened,  claiming  to  own 
bond  number  31,  and  asking  that  it  be  allowed.  On 
April  9, 1892,  judgment  was  rendered  on  the  bonds 
numbers  34  to  60,  inclusive,  held  by  appellant  Ander- 
son, and  number  31,  held  by  the  Lewis  &  Fowler  Man- 
ufacturing Company,  against  defendant,  and  that  they 
share  pro  rata  with  all  valid  bonds  secured  by  the 
mortgage.  8.  P.  Townsend  &  Son  intervened,  claim- 
ing to  hold  and  own  one  hundred  and  twenty-four  of 
said  bonds,  the  numbers  of  which  are  given,  and  asked 
to  share  in  the  distribution.  They  also  asked  that  the 
sale  be  postponed  thirty  days,  to  enable  them  to  negoti- 
ate with  the  holders  of  the  other  bonds  for  the  purchase 
thereof,  or  the  formation  of  a  new  organization  for  the 
purchase  and  operation  of  the  defendant's  railway.  The 
sale  was  postponed  until  April  21,  1892.  On  April  19 
appellants  answered  the  petition  of  S.  P.  Townsend  & 
Son,  joining  issue  as  to  their  ownership  of  said  one 
hundred  and  twenty-four  bonds.  April  23,  1892,  Mr. 
Kenney,  commissioner,  reported  that  in  accordance 
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with  the  decree,  and  in  pursuance  of  notice  duly  given, 
he  offered  the  property  and  franchises  of  defendant  for 
sale  on  April  21,  1892,  and  sold  the  same  to  S.  P. 
Townsend  &  Son  for  twenty-one  thousand  dollars,  that 
being  the  highest  and  best  bid,  and  more  than  two 
thirds  of  the  appraised  value ;  and  that  Townsend  & 
Son  had  deposited  with  him  five  thousand  dollars,  as 
required  by  the  decree.  With  his  report  the  commis- 
sioner presented  a  deed  for  approval,  and  asked  an 
order  as  to  the  terms  upon  which  it  should  be  delivered. 
On  the  same  day  the  affidavit  of  appellant  Anderson 
was  filed  in  opposition  to  the  confirmation  of  said  report 
and  sale. 

The  substance  of  the  affidavit  is  that  on  the  twen- 
tieth of  April,  1892,  affiant  said  to  S.  P.  Townsend  that 
he  was  willing  to  sell  his  interest  at  a  fair  price,  or  to  go 
in  with  other  bondholders  and  purchase  the  property, 
and  pay  his  proportionate  share  to  fix  the  road  up. 
That  Townsend  said  he  would  rather  sell  at  thirty-five 
cents  on  the  dollar,  but  did  not  care  to  make  arrange- 
ments with  other  bondholders  to  bid  in  the  property. 
That  one  Wernse,  who  held  two  thousand  dollars  of 
bonds  authorized  affiant  to  bid  in  the  road  for  himself 
and  such  persons  as  might  want  to  go  in  at  twenty-five 
thousand  dollars.  That  affiant  telegraphed  one  Suber 
to  come  and  attend  the  sale,  and  that  Suber  had  ready 
money,  which  he  could  use  to  buy  in  the  property. 
That  they  attended  the  sale,  and  that  when  Mr.  Kenney 
offered  the  property  '•  notice  was  given  by  B.  A.  Dolan, 
in.  the  hearing  of  every  one,  that  the  superior  court  had 
no  power  to  issue  any  executions  for  the  sale  of  real 
estate,  and  that  it  was  his  purpose  to  at  once  levy  on 
the  power  house  and  real  estate' '  for  a  judgment  he 
had,  *'and  that  Suber  then  declined  to  bid,  and  that 
affiantwas  not  prepared  to  do  so  without  his  assistance.^' 
It  was  admitted  that,  a  few  days  after  the  postpone- 
ment of  the  sale,  the  attorney  for  Townsend  &  Son 
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offered,  for  them,  to  pay  Anderson  thirty-two  cents  on 
the  dollar  for  his  bonds.  Also  that  the  attorney  of 
Townsend  &  Son  made  another  offer  of  thirty-two  cents 
to  Anderson,  which  he  declined,  and  that  an  offer  sub- 
mitted by  him  was  never  replied  to.  On  the  same  day 
— ^April  23,  1892 — the  court  approved  the  sale  and 
deed,  and  made  specific  orders  as  to  the  payment  of 
the  purchase  money,  the  securing  of  the  amount 
retained  on  account  of  the  bonds  claimed  by  the  pur- 
chasers, and  ordered  the  delivery  of  the  deed  on 
compliance  with  said  orders;  **to  all  of  which  order  the 
said  James  H.  Anderson  and  Lewis  &  Fowler  Manu- 
facturing Company  at  the  time  excepted.^'  A  further 
decree  was  entered  August  6,  1892,  determining  the 
rights  of  the  different  bondholders,  and  ordering  a  dis- 
tribution of  the  proceeds  arising  from  the  sale. 

II.  In  considering  the  question  of  jurisdiction  we 
will  refer  to  the  act  providing  for  superior  courts  as 
found  in  McClain's  Annotated  Code.  Section  769  con- 
fers jurisdiction  on  superior  courts  *4n  all  civil  matters 
concurrent  with  the  district  court  as  now  and  as  may 
hereafter  be  provided  by  law,  except  in  probate  mat- 
ters and  actions  for  divorce,  alimony  and  separate 
maintenance. '^  Section  772  is  as  follows:  *^The 
superior  court  shall  be  a  court  of  record,  and  all  stat- 
utes in  force  respecting  venue  and  commencement  of 
actions,  the  jurisdiction,  process,  and  practice  of  the 
district  court,  the  pleadings  and  mode  of  trial  of  action 
at  law  or  in  equity,  and  the  enforcement  of  its  judg- 
ments by  execution  or  otherwise,  and  the  allowance 
and  taxing  of  costs,  and  the  making  of  rules  for  prac- 
tice or  otherwise,  shall  be  deemed  applicable  to  the 
superior  court,  except  wherein  the  same  may  be  incon- 
sistent with  the  provisions  of  this  act.  The  records 
and  papers  properly  filed  in  a  cause  in  the  district 
court  are  equally  evidence  in  said  superior  court.'' 
If  nothing  further  appeared,  the  jurisdiction  of  superior 
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courts  to  enter  and  enforce  judgments  in  civil  matters, 
both  law  and  equity,  except  as  named,  would  not  be 
questioned.  Appellants  do  not  claim  that  the  superior 
court  did  not  have  jurisdiction  over  the  persons  and 
subject-matter  of  this  action.  Its  jurisdiction  to  try 
the  case,  as  between  all  parties,  and  to  enter  judg- 
ments, and  to  decree  a  foreclosure  of  the  mortgage,  is 
not  questioned,  but  the  contention  i&  that  it  did  not 
have  jurisdiction  to  order  or  approve  the  sale  of  the 
mortgaged  property.  Section  782  is  as  follows:  ''Judg- 
ments in  said  court  may  be  made  liens  upon  real  estate 
in  the  county  in  which  the  city  is  situated,  by  filing 
transcripts  of  the  same  in  the  circuit  court,  as  provided 
in  sections  three  thousand,  five  hundred  and  sixty-seven 
and  three  thousand,  five  hundred  and  sixty-eight  of  the 
Code,  relating  to  judgments  of  justices  of  the  peace  and 
with  equal  effect,  and  from  the  time  of  such  filing  it 
shall  be  treated  in  all  respects  as  to  its  effect  and  mode 
of  enforcement  as  a  judgment  rendered  in  the  district 
court  as  of  that  date,  and  no  execution  can  thereafter 
be  issued  from  the  said  superior  court  on  such  judg- 
ment, and  no  real  property  shall  be  levied  on,  or  sold 
on  process  issued  out  of  the  court  created  under  the 
provisions  of  this  act;  and  judgments  of  said  superior 
court  may  be  made  liens  upon  real  estate  in  other 
counties  in  the  same  manner  as  judgments  in  the 
district  courts.'^  Section  4089  makes  judgments  in  the 
supreme  and  district  court  liens  upon  real  estate; 
hence,  if  it  were  not  for  section  782,  it  might  be  said 
that  under  the  jurisdiction  conferred  by  sections  769 
and  772  judgments  of  superior  courts  are  also  liens  on 
real  estate. 

It  is  clear,  however,  that  they  are  not  liens  upon  real 
estate,  unless  made  so  as  provided  in  said  section  782 ; 
and  that  real  estate  can  not  be  levied  on  or  sold  on  process 
issued  out  of  the  superior  court  when  transcript  of  its 
judgment  has  been  filed  in  the  district  court.     The  pro- 
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vision  of  section  782  that  **no  real  property  shall  be  lev- 
ied on  or  sold  on  process  issued  out  of  the  court  created 
under  the  provisions  of  this  act/'  limits  levies  and  sales 
under  process  of  that  court  to  personal  property.  The 
evident  purpose  of  the  statute  is  to  preserve  the  evidence 
of  judgment  liens  on  real  estate,  and  of  titles  based 
upon  sales  thereunder  in  the  district  court.  The  pro- 
vision in  said  section  769  in  regard  to  attachments  from 
superior  courts,  that  '* where  real  property  is  levied  on 
by  writs  of  attachment  the  officer  levying  the  writ  shall 
make  entry  thereof  in  the  incumbrance  book  in  the  office 
of  the  clerk  of  the  district  court  in  like  manner  and 
with  like  effect  as  of  levies  made  in  the  district  court,  ^' 
emphasizes  the  view  we  have  expressed.  Our  conclu- 
sions are,  that  in  all  civil  matters,  other  than  those  ex- 
cepted in  section  769,  superior  courts  have  jurisdiction 
concurrent  with  the  district  court  to  try  and  determine 
the  issues,  whether  at  law  or  in  equity,  and  to  render 
judgments  therein  as  fully  as  the  district  court  might 
do  5  that,  when  "an  existing  lien  on  real  estate  is  estab- 
lished and  foreclosed,  the  court  may  direct  the  property 
to  be  sold  to  satisfy  the  judgment ;  and  that,  in  all  cases, 
process  for  the  sale  of  real  estate  to  satisfy  judgments 
of  a  superior  court  must  issue  out  of  the  district  court 
upon  transcripts  filed  therein. 

III.  It  will  be  seen  from  the  statement  of  the  case 
that  the  entire  proceedings  following  the  filing  of  the 
petition  up  to  and  including  the  sale  were  in  pursuance 
of  the  agreement  of  all  the  parties,  and  that  the  sale  was 
made  in  all  respects  in  exact  accordance  with  the  man- 
ner and  terms  agreed  upon;  that  no  judgment  had 
been  entered  prior  to  the  entry  of  the  agreement  to  sell, 
in  the  form  of  a  decree,  and  that  no  judgment  was 
entered,  except  that  in  favor  of  appellants,  and  no 
decree  of  foreclosure,  before  the  sale  in  question  was 
made.  It  does  not  appear  that  any  process  was  issued 
out  of  the  superior  court  for  the  sale  of  this  property, 
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but  that  the  commissioner  proceeded  to  advertise  and 
sell  it  in  the  manner  and  upon  the  terms  agreed  upon 
as  expressed  in  the  so-called  * 'decree. '^  In  the  pro- 
ceedings to  sell,  neither  the  jurisdiction  nor  judgment 
of  the  court  was  invoked.  It  was  not  called  upon  to 
determine  anything.  Everything  that  was  done  was 
by  agreement  of  the  parties,  and  not  by  any  exercise 
of  power  on  the  part  of  the  court.  The  court  had 
jurisdiction  of  the  case,  and  the  parties,  agreeing  upon 
a  sale  of  the  property  because  of  its  condition,  appeared 
before  it,  and  by  common  consent  had  their  agree- 
ment entered  upon  the  record  of  the  case.  The  pro- 
ceeding is  unusual,  in  that  the  agreement  of  the  parties 
is  thus  evidenced ;  yet  the  sale  was  not  by  virtue  of  any 
power  exercised  by  the  court,  nor  upon  process  issued 
by  it,  but  exclusively  by  authority  of  the  agreement  of 
all  the  parties.  Appellants  cite  cases  wherein  this  court 
has  held  that,  when  a  court  has  no  jurisdiction  of  the 
subject-matter,  jurisdiction  thereof  can  not  be  conferred 
by  consent,  and  argue  that  consent  could  not  give  juris- 
diction to  order  the  sale,  and  consequently  no  jurisdic- 
tion to  approve  it.  In  our  view  of  the  case  the  principle 
stated  does  not  appjy,  as  the  sale  was  not  by  order  of 
the  court,  but  by  consent  of  the  parties.  All  parties  in 
interest  having  agreed  to  a  sale  as  made,  they  should 
be  bound  thereby,  unless  for  good  reason.  Appellants 
show  no  reasons  for  setting  aside  this  sale,  other  than 
those  stated  in  the  affidavit  of  appellant  Anderson, 
and  these  we  do  not  think  are  sufficient.  That  Mr. 
Anderson  and  Townsend  &  Son  failed  to  agree  upon  a 
price  for  their  bonds,  or  a  combination  for  bidding  in 
the  property,  is  no  reason  why  the  other  parties  should 
be  denied  the  benefit  of  the  sale.  Mr.  Anderson  knew 
that  the  property  was  being  sold  in  pursuance  of  the 
agreement  of  all  the  bondholders,  and  not  on  process 
from  the  superior  court;  that  the  mortgage  securing 
Vol.  90—7 


98  Ibeland  v.  Hunnel.  [90  Iowa 

the  one  hundred  thousand  dollars  in  bonds  was  prior  to 
any  judgments  Mr.  Dolanhad;  and  that  the  property 
was  appraised  at  thirty-one  thousand  dollars,  and  would 
not  sell  for  the  amount  of  the  bonds.  Knowing  these 
facts,  there  was  nothing  in  the  notice  of  Dolan  that 
should  have  deterred  him  or  Mr.  Suber,  with  whom  he 
was  acting,  from  bidding.  That  Suber  withdrew  from 
his  arrangement  with  Anderson  for  an  insufficient  rea- 
son does  not  warrant  us  in  saying  that  the  sale,  made 
as  it  was,  should  be  set  aside,  and  the  agreement  un- 
der which  it  was  made  ignored.  Appellants,  being  par- 
ties to  the  agreement  under  which  the  sale  was  made, 
should  not  now  be  heard  to  question  the  sale  for  any 
reason  shown  in  the  record.    Affibmed. 


Wm.  Ibeland  v.  J.  S.  Hunnel,  Appellant. 

Town  Treaaurer :  ministerial  act.  A  town  treasurer  can  not  refuse 
payment  of  an  order  allowed  by  the  council  and  signed  by  the  recorder, 
on  the  ground  that  the  bill  for  which  the  order  was  issued  should  not 
have  been  allowed. 

SlOKATUBE  TO  ORDER.  In  the  absence  of  an  ordinance  prescribing  by 
whom  orders  on  the  treasurer  should  be  signed,  or  upon  whose  order 
he  should  make  payment,  an  order  directed  by  the  council  to  be  issued, 
and  attested  by  the  recorder  should  be  paid,  though  it  be  not  signed  by 
the  mayor. 

Lost  order,  authority  for  paying.  Where  a  nonnegotiable  order  can 
not  be  produced  on  the  trial  but  is  fully  identified  in  the  record,  a 
judgment  ordering  its  payment  authorizes  the  treasurer  to  pay  it. 

Appeal  from  Wapello  District  Court. — ^Hon.  ChablesD. 
Leggett,  Judge. 

Tuesday,  Januaby  30, 1894. 

Action  of  mandamus  to  compel  the  defendant,  as 
treasurer  of  the  incorporated  town  of  Eldon,  to  pay  a 
certain  order.  Judgment  was  entered  in  favor  of  the 
plaintiflE.    Defendant  appeals. — Affirmed. 
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W.  jHT.  C.  Jaques  for  appellant. 

WorJc  (&  Blake  for  appellee. 

Given,  J. — The  evidence  shows  that  the  town 
'Council  ordered  a  sidewalk  to  be  constracted  *^from  the 
north  side  of  Elm  street,  along  and  upon  the  sidewalk 
ground,  to  the  south  side  of  Walnut  street; '^  that  on 
January  4, 1886,  the  bill  of  William  Ireland  was  allowed 
by  the  town  council,  and  an  order  drawn  on  the  treas- 
urer of  the  town  of  Eldon  in  favor  of  William  Ireland 
for  one  hundred  and  twenty-five  dollars,  signed  by  the 
recorder.  The  treasurer  refused  to  pay  said  order  for 
the  following  reasons,  as  stated  in  his  answer:  That 
the  town  did  not,  and  had  not  the  right  to,  contract  or 
pay  for  said  sidewalk,  for  the  reason  that  it  was  along 
the  side  of  a  county  bridge  in  said  town;  that  the 
treasurer  has  never  been  legally  directed  to  pay  said 
order;  that  one  Huston  is  the  owner  thereof,  and  that, 
in  a  former  proceeding  to  compel  the  mayor  to  sign 
said  order,  an  order  of  mandamus  was  refused.  The 
records  of  the  proceedings  of  the  town  council  are  not  as 
•explicit  as  they  should  be,  but  it  fairly  appears  there- 
from that  the  sidewalk  ordered  was  that  constructed 
by  the  plaintiflE;  that  the  bill  allowed  was  for  that 
service,  and  the  order  drawn  in  his  favor  was  for  and 
on  account  of  the  amount  allowed.  The  statute  does 
not  prescribe  the  duties  of  town  treasurers,  but  confers 
power  to  do  so,  upon  the  council  of  incorporated  towns. 
€ode,  section  514.  At  the  time  the  order  in  question 
was  issued,  the  town  of  Eldon  had  no  ordinance  provid- 
ing by  whom  orders  on  the  treasurer  should  be  signed, 
or  upon  whose  order  the  treasurer  should  make  pay- 
ments. It  was  for  this  reason  that  an  order  of  man- 
damus was  refused  to  compel  the  mayor  to  sign  this 
order  in  favor  of  plaintiff.  The  recorder  was  the  min- 
isterial officer  of  the  council,  and,  in  the  absence  of 
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provisions  to  the  contrary,  was  the  proper  officer  to 
sign  orders  authorized  by  the  council  to  be  drawn  on 
the  treasurer.  The  treasurer  was  also  a  ministerial 
officer  of  the  corporation,  and,  in  the  absence  of  statute 
or  ordinance  defining  his  duties,  was  chargeable  with 
those  duties  usually  pertaining  to  his  office.  The  town 
council  had  authority  to  allow  bills,  and  order  their 
payment  by  the  treasurer,  the  receiving  and  disbursing 
officer  of  the  corporation.  The  recorder,  as  clerk  of  the 
corporation  and  council,  was  the  proper  officer  to  attest 
the  order  of  the  council  by  his  official  signature.  The 
record  discloses,  as  the  real  reason  why  appellant 
refused  to  pay  this  order,  that  the  walk  was  built  along 
side  of  a  county  bridge.  Whether  the  town  council 
decided  rightly  on  plaintiflE's  bill  was  not  for  the  treas- 
urer to  determine.  High,  Extr.  Rem.,  section  356,  and 
cases  cited.  Under  the  facts,  the  law  enjoined  on 
appellant,  as  a  duty  resulting  from  his  office,  the  pay- 
ment of  said  order.  He  has  refused  to  perform  this 
duty,  and  mandamus  is  the  proper  remedy.  It  appears 
that,  at  the  time  of  the  trial,  the  order  in  question  had 
been  mislaid,  and  could  not  then  be  produced.  The 
court  ordered  the  payment  of  the  amount  of  the  order 
by  the  treasurer,  and  that  *' these  presents  being  his 
sufficient  warrant  therefor.''  The  order  was  not  paya- 
ble to  order  or  bearer;  it  was  fully  identified  in  the 
record,  and  the  judgment  is  sufficient  authority  to  the 
treasurer  to  pay  the  amount.  Other  questions  discussed 
are  disposed  of  in  the  foregoing  views.  The  judgment 
of  the  district  court  is  affirmed. 


Sarah  E.  Strong,  Appellant,  v.  A.  Garrett  et  ah 

Homestead:  whkn  subjsot  to  xxsoutiok.  A  widow  with  children 
eleoU  to  retain  the  homestead  for  life,  in  lien  of  her  distribative 
share  in  the  real  estate  of  her  late  husband.  One  child  dies  and  its 
portion  in  the  fee  of  the  homestead  descends  to  the  mother.  Held, 
that  snoh  portion  may  be  sold  on  execution  against  the  mother. 
Oranqeb,  C.  J.,  dissenting. 
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Mergrer.    The  portion  inherited  from  the  deceased  child  does  not  merge 
in  the  mother's  life  estate. 

Appeal  from  Louisa  District  Court. — ^Hon.  David 
Ryan,  Judge. 

Tuesday,  January  30, 1894. 

Action  in  equity  to  set  aside  a  sheriflE's  sale  of 
real  estate,  and  to  enjoin  the  execution  of  a  sheriff's 
deed.  A  demurrer  to  the  petition  was  sustained,  and, 
plaintiff  electing  to  stand  on  her  petition,  judgment 
was  rendered  in  favor  of  the  defendants  for  costs. 
The  plaintiff  appeals. — Affirmed. 

Newman  <&  Blake  and  Fred  Courts  for  appellant. 

John  Hale  for  appellees. 

Robinson,  J. — The  material  facts  alleged  in  the 
petition  and  admitted  by  the  demurrer  are  substan- 
tially as  follows:  Plaintiff  is  the  widow  of  R.  S. 
Strong,  who  died  in  the  year  1875.  During  his  life- 
time he  became  the  owner  of  the  northwest  quarter  of 
the  northeast  quarter  of  section  8,  township  73,  range 
2,  in  Louisa  county,  and  he  and  the  plaintiff  occupied 
it  as  their  homestead  until  his  death  occurred,  in  1875. 
In  December  of  that  year,  the  plaintiff,  as  the  widow 
of  decedent,  elected  to  retain  the  premises  described 
as  a  homestead,  for  life,  and,  on  her  application,  an 
order  that  she  so  retain  it  was  made  by  the  circuit 
court  of  Louisa  county.  Since  that  time,  she,  with 
the  children  of  her  late  husband,  have  continuously 
occupied  the  premises  as  a  homestead.  Seven  children 
of  the  deceased  survived  him,  and  were  the  owners  in 
fee  of  the  premises,  subject  to  the  right  of  plaintiff  to 
possess  and  occupy  it  during  life.  In  December,  1881, 
one  of  the  daughters  of  decedent  died,  unmarried, 
leaving  as  her  sole  heir  the  plaintiff.     In  April,  1880, 
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the  defendant  A.  Garrett  obtained  a  judgment  against 
the  plaintiff  in  the  district  court  of  Louisa  county, 
and  afterward  caused  an  execution  issued  thereon  to 
be  levied  upon  an  undivided  one  seventh  of  the  prem- 
ises described,  subject  to  her  homestead  rights,  as  the 
interest  she  had  acquired  from  the  deceased  heir  of 
her  late  husband.  The  interest  so  levied  upon  was 
sold  in  December,  1890,  to  the  judgment  creditor,  for 
a  portion  of  the  amount  due  on  the  judgment,  and  a 
certificate  of  purchase  was  issued  to  him.  The  indebt- 
edness on  which  the  judgment  was  rendered  was  con- 
tracted after  the  premises  in  question  were  occupied 
by  plaintiff  and  her  husband  as  a  homestead.  This 
action  is  brought  against  Garrett  and  the  sheriff  to  set 
aside  the  sale,  and  to  restrain  the  sheriff  from  execut- 
ing a  deed  thereunder. 

The  question  we  are  required  to  determine  is, 
whether  the  interest  in  the  premises  which  plaintiff 
acquired  by  the  death  of  her  daughter  was  subject  to 
sale  under  the  judgment  described.  The  plaintiff 
rightly  claims  that  the  judgment  was  not  a  lien  upon 
her  homestead  right,  and  she  contends  that  the  undi- 
vided one  seventh  of  the  premises  in  fee  was  merged 
in  her  homestead  right,  and  thus  became  exempt  from 
the  lien  of  the  judgment,  and  from  the  execution  to 
satisfy  it.  A  merger  occurs  when  a  greater  estate  and 
a  less  coincide  and  meet  in  one  and  the  same  person 
without  any  intermediate  estate.  In  such  a  case  the 
less  is  merged  in  the  greater  estate,  not  the  greater  in 
the  less.  An  estate  for  years  or  for  life  would  be 
merged  in  an  estate  in  fee ;  and,  as  a  general  rule,  the 
different  estates  must  be  held  in  the  same  legal  right. 
2  Bouv.  Law  Diet.,  tit.  ''Merger;''  4  Kent,  Comm.  [10 
Ed.],  114;  15  Am.  and  Eng.  Encyclopedia  of  Law, 
313,  and  authorities  therein  cited.  In  4  Kent,  Comm., 
116,  it  is  said  of  the  merger  of  estates:  **If  they  are 
held  in  different  legal  rights,  there  will  be  no  merger, 
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provided  one  of  the  estates  be  an  accession  to  the 
other  merely  by  the  act  of  law,  as  by  marriage,  by 
decent,  by  executorship  or  intestacy.  This  exception 
is  allowed  on  the  just  principle  that,  as  merger  is  the 
annihilation  of  one  estate  in  another  by  the  conclusion 
of  law,  the  law  will  not  allow  it  to  take  place  to  the 
prejudice  of  creditors,  infants,  legatees,  husbands  or 
wives.  ^^  Under  the  rules  cited  the  only  merger  which 
could  have  occurred  in  this  case  under  any  permissible 
view  of  the  law,  is  that  of  the  homestead  right  in  the 
estate  in  fee  to  an  undivided  one  seventh  of  the  prem- 
ises described.  That  such  a  merger  would  not  have 
been  for  the  interest  of  plaintiff  is  apparent,  unless  the 
estate  remaining  would  be  exempt  from  sale  under  the 
judgment  in  controversy.  Upon  the  death  of  the  hus- 
band or  wife  in  whom  the  legal  title  to  a  homestead  is 
vested,  the  title  thereto  descends  to  the  heirs  of  the 
decedent,  subject  to  the  rights  of  the  survivor.  Cotton 
V.  Woody  25  Iowa,  48;  Bums  v.  KeaSj  21  Iowa,  257. 
Where  the  survivor  elects  to  retain  the  homestead  for 
life  in  lieu  of  his  distributive  share  in  the  real  estate  of 
the  intestate,  who,  in  this  case,  left  children  surviving, 
the  interest  of  such  survivor  in  the  homested  is  thereby 
limited  to  the  right  to  use  and  occupy  it  during  his 
lifetime.  Smith  v.  Zuckmeyerj  53  Iowa,  14,  3  N.  W. 
Rep.  782;  Whitehead  v.  ConJcliitj  48  Iowa,  478.  In 
such  a  case  there  are  two  estates  in  the  homestead — 
one  for  life  in  the  survivor,  and  one  in  fee  in  the  heirs, 
subject  to  the  life  estate.  The  title  in  the  heirs  is 
vested,  although  without  the  right  of  immediate  pos- 
session, and  may  be  alienated  by  them.  Judgments 
in  the  supreme  and  district  courts  of  this  state  are  liens 
upon  the  real  estate  owned  by  the  defendant  at  the 
time  of  such  rendition,  and  also  upon  all  he  may  sub- 
sequently acquire,  for  the  period  of  ten  years  from  the 
date  of  the  judgment.  Code,  section  2882.  In  con- 
struing the  statutes  of  this  state  *'the  word  'land/  and 
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phrases  'real  estate^  and  'real  property,'  include  lands, 
tenements,  hereditaments,  and  all  legal  rights  thereto, 
and  interests  therein,  equitable  as  well  as  legal.  ^'  Id.j 
section  45,  subdivision  8.  Under  these  provisions  the 
interests  of  heirs  not  in  possession,  but  in  whom  the 
title  to  real  estate  is  vested,  may  be  seized  and  sold 
under  execution.  See  1  Freem.  Ex^ns,  sections  178, 
183;  Moore  v.  Littel,  41  N.  Y.  66;  Woodgate  v.  Fleets 
44  N.  Y.  1;  Dodge  v.  Stevens,  105  N.  Y.  588, 12  N.  E. 
Eep.  759;  Arzhacher  ^.  Mayer,  53  Wis.  388,  10  N.  W. 
Rep.  440.  It  is  the  policy  of  our  law  not  to  exempt 
homesteads  from  sale  on  execution  to  satisfy  debts 
contracted  before  the  homesteads  were  acquired.  Code, 
section  1992.  The  interest  derived  by  plaintiff  from 
her  deceased  daughter  was  subject  to  execution  while 
owned  by  the  daughter,  and  was  not  merged  in  the 
estate  already  possessed  by  the  plaintiff,  but  remains 
saparate  and  distinct.  It  is  not  essential  to  the  home- 
stead right,  but  may  be  transferred  without  in  any 
manner  affecting  it.  A  sheriff's  deed,  issued  pursuant 
to  the  sale  in  question,  will  give  to  the  grantee  no  right 
of  possession  until  the  life  estate  of  plaintiff  shall  have 
been  terminated.  There  is  no  reason  in  the  policy  of 
the  law  for  holding  the  interest  in  question  to  be  ex- 
empt, and  we  conclude  that  it  was  subject  to  this  sale 
which  has  been  made.  It  follows  that  the  demurrer 
was  properly  sustained,  and  that  the  judgment  of  the 
district  court  must  be  affirmed. 

Granger,  C.  J.  {dissenting). — I  am  not  able  to 
concur  in  either  the  reasoning  or  conclusion  of  the 
majority  opinion.  I  make  no  contention  with  the  rule 
announced  as  to  the  merger  of  estates  generally.  I  do 
not,  however,  think  it  of  vital  importance  in  this  case. 
I  regard  the  question  involved  as  a  purely  statutory 
one.  The  homestead  right,  even  though  it  may  be 
regarded  as  an  estate  in  legal  contemplation,  is  of  that 
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peculiar  kind  which  exists  rather  as  incidental  to, 
than  independent  of,  other  estates.  An  estate  in  fee 
for  life  or  for  years  may  be  invested  with  a  homestead 
character  by  the  manner  of  its  use,  and  the  homestead 
character  is  lost  when  the  use  is  abandoned,  although 
the  estate  to  which  it  attached  continues.  While  the 
homestead  right  obtains,  the  law  treats  the  entire 
estate  vested  in  the  head  of  the  family  as  the  home- 
stead, and  protects  it  in  all  respect  from  judicial  sale. 
This  protection  extends  to  the  legal  title.  By  Code, 
section  1988,  it  is  provided:  ''Where  there  is  no 
special  declaration  to  the  contrary,  the  homestead  of 
every  family,  whether  owned  by  the  husband  or  wife, 
is  exempt  from  judicial  sale.''  This  exemption,  as  I 
have  said,  extends  to  the  entire  estate  of  the  head  of  a 
family  to  whom  the  homestead  right  is  given.  The 
statute  does  not  exempt  from  such  a  sale  the  mere 
right  of  homestead  occupancy,  but  the  homestead.  No 
one  would  contend  for  a  different  rule  in  the  ordinary 
case  of  homestead  occupancy.  The  true  import  of  the 
majority  opinion  will  best  be  seen  and  understood  by 
extending*  the  rule  of  it  so  that  the  consequences  will 
be  more  apparent;  and  it  is  from  such  a  standpoint 
that  we  may  properly  consider  it.  Let  us  suppose  that 
Strong  "had  left  but  the  one  child,  so  that,  instead 
of  one  seventh,  it  would  have  taken  the  entire  title 
to  the  homestead.  Upon  the  death  of  that  child  the 
title  and  homestead  right  would  have  vested  in  the 
wife  or  widow.  By  the  rule  of  the  majority  opinion, 
the  homestead,  except  the  mere  right  of  occupancy, 
could  be  sold  at  judicial  sale.  It  could  not  have  been 
done  when  the  homestead  right  and  title  united  in  the 
husband,  because  of  the  statute  exempting  the  home- 
stead from  judicial  sale.  Why  not  exempt  it  when 
such  title  and  right  unite  in  the  wife?  If  we  abide  by 
the  statute,  we  must  hold  it  exempt  from  such  sale, 
unless  there  is  a  * 'special  declaration  to  the  contrary.'' 
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The  statute  contains  some  such  declarations  as  that 
homesteads  may  be  sold  for  debts  contracted  prior  to 
the  purchase  thereof.  Code,  section  1992.  But  such  a 
sale  is  of  the  homestead^  and  not  of  the  mere  legal 
title.  It  is  also  speciaUy  provided  that  homesteads 
may  be  sold  for  debts  created  by  written  contract,  etc. 
id.,  section  1993.  Nowhere  do  I  find  a  declaration  of 
the  statute  that  the  fee  title  may  be  sold  at  judicial 
sale  where  it  is  owned  by  the  husband  or  wife  having 
a  homestead  right  therein  that  is  protected.  The  title 
to  this  land  has  at  all  times  been  protected  from  judi- 
cial sale  because  of  the  homestead  right  in  the  head  of 
the  family.  It  was  thus  protected,  while  in  the  daugh- 
ter, as  to  antecedent  debts,  and  comes  to  the  wife 
unaffected  by  any  attaching  interests.  Had  the  title 
passed  with  the  homestead  right  directly  from  the  hus- 
band to  the  wife  by  devise  or  by  operation  of  law,  I  do 
not  think  there  would  be  a  doubt  that  the  homestead 
would  be  protected  to  her  as  the  head  of  a  family,  as 
it  was  in  him.  The  only  distinction  is  that  in  this  case 
the  course  of  the  legal  title  has  been  less  direct,  but  not 
in  a  way  to  induce  different  consequences.  I  think 
that  the  title  in  the  wife  should  be  protected. 


Chbistina  Burg,  Administratrix,   Appellant,  v.   The 

Chicago,  Rook  Island  &  Pacific  Railway 

Company. 

Bailwajm:  Duty  to  Trespasser:  toung  child.  While  an  engineer 
is  not  bonnd  to  stop  his  train  whenever  he  sees  a  human  being  on  the 
track,  unless  he  has  reason  to  believe  that  it  will  not  leave  the  track, 
and  much  less  so  if  he  has  doubt  as  to  what  the  object  seen  is,  yet  he  is 
bound  to  assume,  when  he  sees  small  children  on  the  track,  that  they 
will  remain,  and  he  is  at  once  charged  with  the  highest  degree  of  care 
on  their  behalf.     (7) 

License  to  Use  Treu^k.  The  mere  fact  that  persons,  for  years,  with 
defendant's  knowledge,  use  the  track,  does  not  establish  that  the  use 
of  the  same  was  licensed  by  defendant.     (2) 
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BxTLB  TO  LOOK  0T7T:  APPUCATiON  OF.  A  rale  that  crews  on  extra  and 
delayed  trains  should  keep  ''a  sharp  lookout  for  section  men  and 
others  who  may  be  obstructing  the  track/'  does  not  apply  to  tres- 
passers.    (3) 

Ex  PABTB  TEST:  OOMPETENOT  IN  EYIDENOE.  On  the  question  whether  the 
train  could  have  been  stopped  after  deceased  could  have  been  seen 
by  the  engineer,  evidence  of  tests  made  by  defendant  under  similar 
circumstances,  is  admissible,  though  plaintiff  was  not  present  at  the 
tests.     (5) 

Books  of  Science.  An  extract  from  a  treatise  on  the  distance 
requisite  to  stop  trains,  which  does  not  give  the  size  of  the  train,  the 
pressure  applied  to  the  brakes  nor  the  character  of  the  grade,  is  not 
admissible  under  Code,  section  3653.    (4) 

Sahe:  "railway  aqe."  While  the  "Eailway  Age^'  contains  articles  ol 
historical  value  and  others  pertaining  to  science  and  art,  it  is  not  such 
a  work  of  history  or  book  of  science  and  art  as  Code,  3653,  contem* 
plates.     (4) 

Same:  disparaqehent  bt  oottbt.  It  !s  not  error  for  the  court  to  dis- 
parage the  probative  value  of  a  work  which  should  not  have  been 
admitted  at  all.     (4) 

Ordinance:  Beajsonableness:  speed  of  trains.  A  train  mnniug 
at  a  speed  greater  than  allowed  by  an  ordinance  of  the  city  of  Des 
Moines  killed  a  child  at  a  point  which  was  not  within  the  city  when 
the  ordinance  was  passed,  on  both  sides  of  which  point,  for  a  long 
distance,  no  platted  streets  were  open  across  the  track,  and  where 
the  right  of  way  was  fenced  on  both  sides.  Held,  that  as  to  the 
place  of  the  killing,  the  ordinance  was  unreasonable  and  void.    (1) 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes^ 

Judge. 

Wednesday,  Januaby  31, 1894. 

The  plaintiflE  is  the  administratrix  of  the  estate  of 
Peter  Burg,  Jr.  Peter  Burg,  Jr.,  was  a  child  three 
years  of  age,  in  October,  1890,  living  with  his  parents 
near  the  line  of  defendant's  road  within  the  city  limits 
of  Des  Moines,  some  three  miles  west  from  the  pas- 
senger depot  in  the  city.  On  the  eleventh  day  of 
October,  1890,  Peter  Burg,  Jr.,  with  his  sister,  a  child 
about  nineteen  months  old,  left  the  home  of  their 
parents,  some  one  hundred  and  sixty-three  feet  south 
of  defendant's  track,  went  upon  the  track,  and  sat 
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•down  between  the  rails,  and  while  playing  there  they 
were  struck  by  defendant's  train,  and  killed.  This 
action  is  to  recover  damage  because  of  the  death  of 
Peter  Burg,  Jr.  In  the  district  court  there  was  a 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 
Affirmed. 

Cole,  McVey  <&  Cheshire  for  appellant. 

Cummina  <&  Wright  and  Geo.  E.  McCaughan  for 
appellee. 

Gbangee,  C.  J. — I.  In  the  city  of  Des  Moines  is 
an  ordinance  limiting  the  rate  of  speed  of  trains  to  six 
miles  an  hour.  Plaintiff  offered  in  evidence  the  ordi- 
nance. It  was  excluded  under  an  objection  that  it  was 
^'incompetent,  immaterial,  and  for  the  reason  that  the 
evidence  already  shows  that  the  place  where  the  acci- 
■dent  happened  was  so  far  removed  from  a  crossing  as 
to  render  the  ordinance  unreasonable,  even  if  it  was  in 
force. '^  When  the  ordinance  was  adopted,  the  place 
where  the  accident  happened  was  not  in  the  city  of 
Des  Moines,  the  city  having  been  since,  by  an  act  of  the 
legislature,  enlarged  so  as  to  embrace  that  place,  with 
other  territory.  It  will  appear  from  this  fact  that  the 
ordinance  was  not  adopted  as  being,  in  the  judgment 
of  th^  council,  a  reasonable  regulation  for  the  opera- 
tion of  trains  at  the  point  in  controversy.  It  is  not  to 
be  understood  that  the  ordinances  of  the  city  do  not 
apply  to  it  as  enlarged;  but,  in  determining  the  ques- 
tion whether  or  not  the  ordinance  is  so  unreasonable 
as  to  be  of  no  validity  at  the  point  in  question,  import- 
ance may  be  given  to  the  fact  of  whether  or  not  the 
act,  at  the  time  of  its  passage,  was  designed  or  intended 
as  having  force  there,  for,  if  not,  the  legislative  sanc- 
tion comes  from  the  fact  that  the  ordinance  stands 
unrepealed  after  the  territorial  change  in  the  city, 
rather  than  from  legislative  action  based  upon  known 
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conditions.  How  far  such  a  fact  should,  or  might, 
properly  influence  a  judicial  determination  of  the 
question  of  the  unreasonableness  of  an  ordinance,  as 
bearing  on  its  validity,  is  not,  perhaps,  to  be  definitely 
stated,  nor  would  it  likely  be  the  same  in  all  cases. 
At  the  place  where  the  accident  occurred,  there  was  no 
greater  necessity  for  such  a  limit  on  the  speed  of  the 
train  than  in  very  many  places  outside  the  city  or 
station  limits.  East  of  the  point  some  two  thousand^ 
eight  hundred  feet  are  brickyards,  where  there  is  an 
opening  for  men  and  teams  to  cross  the  track.  From 
this  point  west,  some  two  miles  beyond  the  place  of 
the  accident,  the  defendant's  right  of  way  is  fenced. 
It  is  also  fenced  through  West  End  addition  to  the  city 
of  Des  Moines,  which  is  over  one  thousand,  two 
hundred  feet  east  of  the  place  of  the  accident,  and  in 
this  addition  the  platted  streets  do  not  cross  the  rail- 
way track.  Along  where  the  accident  happened,  on 
both  sides  of  the  track,  there  are  no  residences,  except 
that  of  Burg,  it  being  about  a  fourth  of  a  mile  from 
any  other,  and  the  land  is  wooded  and  uncultivated  on 
both  sides  of  the  road,  except  a  small  piece  near  the 
house  of  Burg.  This  case  comes  clearly  within  the 
rule  and  reasoning  of  Meyers  v.  Railway  Co.^  57  Iowa, 
555, 10  N.  W.  Rep.  896.  Some  importance  is  attached 
to  the  facts  of  the  platted  West  End  addition  and  the 
brickyards  crossing  just  east  of  it.  They  are  tfot  of 
such  importance  as  to  change  the  rule.  In  the  addi- 
tion, there  are  but  a  few  buildings, — seven  in  all, — and, 
as  we  have  said,  the  streets,  as  opened,  do  not  cross  the 
right  of  way,  which  is  fully  protected  by  its  fences. 
The  brickyards  crossing  is  some  two  thousand,  eight 
hundred  feet  east  of  the  point  of  the  accident,  and 
could  not  in  any  way  affect  the  reasonableness  of  the 
rate  of  speed  at  that  point.  After  leaving  \the  brick- 
yards crossing,  if  not  before,  the  train  had  passed  the 
conditions  as  to  settlement  and  the  business  of  the  city 
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which  demanded  the  limit  upon  train  speed  that  is 
imposed  by  the  ordinance.  The  city,  as  enlarged,  is 
nine  miles  in  width,  requiring,  under  the  limitations  of 
the  ordinance  as  to  rate  of  speed,  one  hour  and  thirty- 
five  minutes  to  make  the  distance,  when,  without  any 
opportunity  for  dispute,  for  a  part  of  the  distance  the 
limit  is  absolutely  unnecessaiy.  As  is  said  in  Meyers 
V.  Railway  Co.y  supra:  '*The  ordinance  in  question 
not  only  places  an  unreasonable  restriction  upon  the 
railways  themselves,  but  it  unreasonably  impedes  the 
whole  traveling  public."  ^  It  is,  however,  urged  that 
the  action  of  the  city  council  is  conclusive  as  to  the 
validity  of  the  ordinance. 

The  Meyers  case  cited  involved  the  validity  of  an 
ordinance  in  the  city  of  Council  BluflEs,  which  city  is 
under  a  special  charter  which  does  not,  in  express 
terms,  grant  to  the  council  power  to  regulate  the  speed 
of  trains,  but  the  authority  so  to  do  is  implied  from 
other  express  powers  granted.  The  city  of  Des  Moines 
is  incorporated  under  the  general  incorporation  laws  of 
the  state,  and  the  law,  in  express  terms,  confers  author- 
ity upon  cities  incorporated  under  it  to  regulate  the 
speed  of  trains  within  their  limits.  It  is  said  that  the 
power  of  courts  to  inquire  as  to  the  reasonableness  of 
such  ordinances  is  limited  to  cases  in  which  the  ordi- 
nances are  adopted  under  an  implied  authority.  In  the 
Meytrs  case  the  authority  of  the  court  to  determine  the 
reasonableness  of  the  ordinance  is  not  questioned.  The 
case,  however,  cites  as  authority  the  rule  announced  in 
1  Dillon  on  Municipal  Corporations,  section  319,  that: 
^*In  this  country  the  courts  have  often  affirmed  the  gen- 
eral incidental  power  of  a  municipal  corporation  to  make 
ordinances,  but  have  always  declared  that  ordinances 
passed  in  virtue  of  the  implied  power  must  be  reasona- 
ble, consonant  with  the  general  powers  and  purposes  of 
the  corporation,  and  not  inconsistent  with  the  laws  or 
policy  of  the  state."    The  citation  is  but  a  recognition 
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of  the  rule  of  such  interference  by  the  courts  where  the 
action  of  the  council  is  upon  implied  authority  only. 
Its  only  application  to  this  case  is  that  it  does  not 
announce  the  rule  as  applicable  to  cases  of  express  as 
as  well  as  implied  authority,  leaving,  perhaps,  the 
inference  that  in  cases  of  express  authority  a  different 
rule  might  obtain.  It  is  true  that  the  rule  as  stated  in 
Dillon  on  Municipal  Corporations,  because  of  the  spec- 
ification as  to  implied  powers,  would  seem  to  exclude 
from  its  operation  cases  in  which  the  ordinances  were 
adopted  under  express  authority.  Such  a  rule  obtains 
in  statutory  and  perhaps,  to  a  greater  or  less  extent,  in 
general  legal  interpretations.  Counsel  for  appellant 
cite  numerous  authorities,  some  of  which  support  the 
rule  of  their  contention,  while  others,  as  we  view  them, 
do  not.  No  less  can  be  said  than  that  the  authorities 
are  in  conflict.  In  the  case  of  Town  of  State  Center  v. 
Barmsteiny  66  Iowa,  249,  23  N.  W.  Rep.  652,  which  was 
a  criminal  prosecution  for  the  violation  of  an  ordinance 
licensing  peddlers,  adopted  under  an  express  authority, 
this  court  said:  '*The  power  to  regulate  and  license 
peddlers  is  unquestioned.  It  is  expressly  conferred  by 
section  463  of  the  Code.  But  the  power  can  be  exer- 
cised only  under  an  ordinance;  and  if  the  ordinance  is 
passed  for  such  purpose,  and  is  such  that  the  court 
must,  upon  a  mere  examination  of  its  terms,  declare  it 
unreasonable,  it  is  void."  The  case  cites,  for  its  sup- 
port, Dillon  on  Municipal  Coi-porations,  section  254, 
which  in  the  fourth  edition  is  section  320,  following  the 
one  heretofore  quoted  from,  and  the  two  sections  are 
designated  as  '*on  the  same  subject."  It  will  thus  be 
seen  that  this  court  is  committed  to  a  broader  rule  than 
that  of  appellant's  contention.  As  bearing  on  the  case, 
see  Gray  v.  Land  Co.^  26  Iowa,  387 ;  Williams  v.  Carey ^ 
73  Iowa,  194,  34  N.  W.  Rep.  813;  Hayes  v.  City  of  Ap- 
pletony  24  Wis.  542 ;  Clason  v.  City  of  Milwaukee^  30 
Wis.  316.    Evison  v.  Railway  Co.^  48  N.  W.  Rep.  6,  is  a 
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Minnesota  case,  and  its  similarity  to  this  case  is  quite 
striking.  The  authority  to  the  city  council  to  regulate 
the  speed  of  trains  was  expressly  granted.  We  quote  the 
following  from  the  opinion.  **A  mere  statement  of 
these  facts  ought  to  be  conclusive  that,  as  applied  to 
this  part  of  defendant's  road,  the  ordinance  is  so  mani- 
festly unnecessary  to  the  protection  of  health  and  prop- 
erty that  no  two  minds  could  reasonably  differ  upon  the 
question.  According  to  the  map,  which  is  made  part 
of  the  record,  the  limits  of  the  city  must  be  about  nine 
miles  in  length  by  seven  in  breadth,  embracing  much 
land  that  is  not  even  platted,  and  hence  presumably 
unimproved,  or  else  devoted  to  purely  agricultural  pur- 
poses; audit  is  undoubtedly  true  that  much  of  that 
which  is  platted  on  paper  is  in  the  same  condition.  To 
apply  uniform,  ironclad  rules  to  the  whole  of  this  terri- 
tory, that  no  train  shall  run  over  four  miles  an  hour,  is 
unnecessarily  oppressive,  and,  if  obeyed  or  enforced, 
would  deprive  the  public  of  anything  like  reasonable 
suburban  transportation."  We  think  there  was  no 
error  in  excluding  the  ordinance  under  the  objection 
made. 

II.  A  demurrer  was  sustained  to  the  following 
amendment  to  the  petition:  ^*That  for  a  long  period, 
to  wit,  for  more  than  ten  years,  defendant's  roadbed 
and  right  of  way,  from  a  point  west  of  where  the  acci- 
dent happened  to  the  city  of  Des  Moines,  has  been 
used  by  the  public  as  a  thoroughfare  to  and  from  said 
city  of  Des  Moines,  which  fact  was  well  known  to  the 
defendant  and  its  employees;  by  reason  of  which  it 
became  the  duty  of  the  defendant  and  its  employees  to 
use  greater  diligence  in  looking  out  for  persons  who 
might  be  upon  the  track  at  this  point,  than  if  the 
defendant  had  not  permitted  such  use  of  its  tracks  with- 
out objection,  as  it  had  done  for  said  period  of  time." 
It  will  be  seen  that  the  first  part  of  the  amendment  states 
facts,  and  the  latter  part  conclusions  therefrom.     The 
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argument  is  to  the  effect  that  the  amendment  pleads  a 
license  on  the  part  of  the  company  to  the  public  to  use 
the  track,  and  hence  additional  care  on  the  part  of  the 
company  is  required.  The  facts  stated  are  not  such  that 
the  law  would  infer  a  license  from  them.  The  conclu- 
sion stated  in  the  amendment,  which  indicates  the  inten- 
tion of  the  pleader,  is  not  the  equivalent  of  a  license.  It 
states  a  legal  conclusion  resulting  from  a  mere  use  of 
the  track  without  invitation,  or  even  consent.  Such 
facts  do  not  show  a  license,  nor  do  they  create  obliga- 
tions on  the  part  of  the  company  towards  persons  so 
using  the  track.  We  are  not  saying  that  there  might 
not  be  such  a  use  of  the  track  as  that  the  assent  of  the 
company  might  be  understood  or  implied  therefrom; 
but  no  such  state  of  facts  is  pleaded.  See  Richards  v. 
jRaUway  Co.j  47  N.  W.  Rep.  63;  Masserv.  Railway  Co.j 
68  Iowa,  602,  27  N.  W.  Rep.  776.  There  was  an  offer 
of  evidence  to  show  such  a  use  of  the  track  as  would 
amount  to  a  license  on  the  part  of  the  company,  which 
was  refused.  The  above  considerations  will  dispose  of 
that  question.  The  offer  was  not  of  particular  facts,  so 
that  the  court  could  judge  of  their  sufficiency  for  that 
purpose,  but  a  mere  offer  to  prove  facts  that  would 
show  a  license.  The  court  could  rightfully  assume  that 
the  facts  stated  in  the  amendment  offered  were  those 
relied  on,  and  those  were  insufficient. 

III.  Plaintiff  filed  an  amendment  to  her  petition, 
setting  out  a  rule  of  the  company,  as  follows:  ''All 
extra  trains  or  engines  and  delayed  regular  trains  must 
sound  the  whistle  on  approaching  curves  and  obscure 
places,  where  the  view  is  not  clear  for  at  least  half  a 
mile,  and  keep  a  sharp  lookout  for  all  work  trains,  sec- 
tion men,  and  others  who  may  be  obstructing  the 
track."  To  the  amendment  there  was  a  demurrer, 
which  the  court  sustained.  The  point  of  contention  is 
as  to  the  application  of  this  rule  to  this  case, — that  is, 
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was  it  intended  to  apply  to  persons  wrongfully  on  the 
track!  We  think  the  universal  current  of  authority 
is  that  it  has  no  such  application.  In  the  case  of 
Railway  Co.  v.  Howard^ s  AdmW  (reported  in  19  Am. 
and  Eng.  R.  R.  Cases,  98)  in  determining  the  admissi- 
bility of  such  a  rule  in  evidence,  it  is  said:  '*Rules 
and  regulations  adopted  by  the  company  for  the  preser- 
vation of  its  passengers  and  trains  do  not  apply  to  tres- 
passers on  its  road  whose  own  wrongful  and  negligent 
conduct  places  them  in  danger;  and  the  only  obliga- 
tion or  duty  on  the  part  of  the  company  or  its  employees 
in  such  a  case  is,  when  made  aware  of  the  danger,  to 
avoid  inflicting  any  injury  if,  by  the  exercise  of  ordi- 
nary diligence,  they  could  prevent  it.^^  It  is  hardly  to 
be  doubted  that  the  company  had  in  view,  in  promul- 
gating the  rule,  only  such  obstructions  to  the  track  as 
might  arise  from  the  conduct  and  management  of  the 
road,  and  not  obstructions  not  in  reason  to  be  antici- 
pated. See  Harty  v.  Railway  Co.^  42  N.  Y.  468;  Rail- 
way  Co.  V.  Spearen,  47  Pa.  St.  300. 

IV.  The  American  Mechanical  Dictionary  was,  by 
the  testimony  of  the  state  librarian,  shown  to  be  a 
standard  scientific  authority  on  the  subjects  treated 
therein.  An  extract  therefrom  was  offered  in  evidence, 
treating  of  the  mechanical  appliances  for  stopping 
trains  and  the  distance  required  therefor,  and,  against 
objections,  admitted;  but  the  court  took  occasion  to 
comment  on  the  value  of  the  extract  as  evidence,  say- 
ing that  it  was  **not  very  satisfactory  evidence;'^  stat- 
ing that  it  did  not  give  the  size  of  the  train,  the 
pressure  applied  to  the  brakes,  the  character  of  the 
grade, — in  short,  that  it  did  not  appear  what  the  condi- 
tions were  under  which  the  trains  were  stopped.  The 
court  admitted  the  extract  under  the  rule  of  the  statute 
providing  that  historical  books,  books  of  science  or  art, 
etc.,  when  made  by  persons  indifferent  between  the 
parties,  are  presumptive  evidence  of  facts  of  general 
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notoriety  or  interest.  Code,  section  3653.  Whether 
or  not  the  distance  in  which  a  train  may  be  stopped 
under  given  conditions  is  a  fact  of  such  general  noto- 
riety or  interest  that  such  evidence  would  be  competent 
we  need  not  consider,  for  we  think  the  reasons  given 
by  the  courtwhy  the  evidence  was  not  very  satisfactory 
were  reasons  why  it  should  have  been  excluded.  The 
negligence  of  the  defendant  was  not  claimed  to  be  in 
the  equipment  of  its  train,  so  that  no  question  arises 
as  to  that  fact.  The  entire  absence  of  facts  showing 
the  conditions  under  which  the  trains  spoken  of  in  the 
extract  were  stopped,  rendered  the  extract  of  no  avail 
whatever  in  determining  the  fact  of  negligence  in  stop- 
ping the  train  in  question.  The  facts  disclosed  were 
not  such  as  could  give  to  the  extract  the  force  of  pre- 
sumptive evidence  as  contemplated  by  law.  If  it 
should  not  have  been  admitted,  the  remarks  of  the 
court  in  disparagement  of  its  value  could  not  have  been 
prejudicial. 

V.  The  plaintiff  offered  in  evidence  a  record  of 
tests  made  between  the  Westinghouse  brake  and  Evans 
driver  brakes,  and  also  one  of  the  tests  made  at  twelve 
principal  cities  of  the  United  States,  giving  results  of 
the  Westinghouse  brake.  These  records  were  contained 
in  the  Railway  Age.  The  offer  was  made  under  the 
provisions  of  Code,  section  3653.  The  basis  of  the 
offer  was  the  testimony  of  one  Webster,  who  is  a  loco- 
motive engineer.  He  said  he  was  acquainted  with  the 
publication;  that  it  was  *  ^recognized  among  railway 
men  as  a  standard  authority  on  railway  matters;  as  a 
scientific  journal  on .  matters  of  which  it  treats, — rail- 
ways and  their  appliances.'^  His  further  testimony 
shows  that  the  paper  is  devoted  to  the  advertisement  of 
numerous  mechanical  devices  that  are  patented  from 
time  to  time,  that  it  gives  puffs  in  reference  to 
various  contrivances  that  are  used  in  mechanics,  and 
that  it  contains  recommendations  of  vwous  mechan- 
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ical  devices.  The  witness  said:  **I  would  not  want  to 
swear  to  it  any  more  than  I  would  to  the  Iowa  State 
Eegister.  It  sustains  the  same  relation  to  railroads  as 
the  local  paper  does  in  local  matters.  It  contains  edi- 
torials on  diJHferent  subjects.  It  gives  the  opinion  of  the 
author  upon  this  and  that  subject.  ^^  The  publication 
is  not  an  historical  work,  nor  a  book  of  science  or  art. 
It  undoubtedly  contains  articles  of  historical  value,  as 
well  as  those  pertaining  to  science  and  art.  This  is 
true  of  very  many  leading  periodicals  of  the  country 
that  do  not  come  within  the  purpose  of  the  statute 
giving  to  works  of  history  and  books  of  science  and 
art  a  value  in  judicial  proceedings  which  is  the  equiva- 
lent of  a  legal  presumption.  The  court  properly  ex- 
cluded the  publication. 

VI.  Two  very  important  questions  in  the  case  are 
these:  Firsty  the  distance  at  which  the  children  could 
first  be  seen  by  the  engineer  of  the  approaching  train ; 
and,  secondf  the  possibility  of  stopping  the  train,  so  as 
to  prevent  the  accident,  after  the  situation  was,  or 
should  have  been,  known.  Before  reaching  the  point 
of  the  accident,  there  is  a  curve  in  defendant's  road, 
and  it  is  when  coming  out  of  or  around  this  curve  that 
the  point  can  first  be  seen.  As  to  the  distance  at  which 
the  point  can  be  so  seen,  the  parties  are  in  dispute;  the 
plaintiff  claiming  that  the  engineer  saw  the  children  a 
distance  of  seven  hundred  and  forty-three  and  two 
tenths  feet,  and  the  defendant  that  they  could  not  be 
seen  at  a  greater  distance  than  from  five  hundred  to 
five  hundred  and  fifty  feet.  The  engineer  admits  that 
he  saw  the  children  at  a  distance  of  from  four  hundred 
to  four  hundred  and  seventy-five  feet.  The  accident 
occurred  in  October,  1890.  In  January,  1891,  and 
again  in  May,  1891,  the  defendant  made  certain  tests 
with  trains  to  ascertain  the  distance  at  which  the  chil- 
dren could  have  been  seen,  and  also  the  distance 
required  to  stop  the  train  when  running  at  the  same 
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rate  of  speed  as  the  train  did  on  the  day  of  the  accident. 
The  tests  made  in  May  were  with  the  same  train  in  use 
when  the  accident  happened.  Those  in  January  were 
made  with  a  train  claimed  to  be  substantially  like  the 
other.  These  tests  were  made  without  notice  to  the 
plaintiflE.  The  court  admitted  proofs  of  these  tests 
against  the  objections  of  the  plaintiflE.  It  is  urged  that 
the  conditions  were  so  dissimilar  as  to  render  the  tests 
incompetent.  It  is  true  that  they  were  not  identically 
the  same,  but  they  were  essentially  so.  It  was  at  the 
same  place,  on  the  same  track;  in  one  case  with  the 
same  train,  and  in  the  other  with  one  so  like  it  that  it 
is  not  to  be  seen  that  it  would  not  furnish  a  test  suffi- 
ciently correct  to  be  an  aid  in  determining  the  fact  to 
be  found  in  the  case.  It  is  urged  that  the  accident 
occurred  about  noon,  and  that  the  January  test  was 
made  in  the  afternoon,  when  the  sun  would  prevent 
seeing  an  object  on  the  track.  That  does  not  appear  to 
have  been  true  in  fact.  So  far  as  the  record  discloses,  the 
opportunity  for  seeing  at  the  diflEerent  times  was  equally 
good.  In  fact,  we  do  not  discover  a  difference  as  to 
conditions  in  any  substantial  particular.  We  think 
these  tests  were  proper,  and,  if  fairly  made,  the  facts 
thereby  disclosed  would  be  of  great  value  in  reaching  a 
conclusion.  We  can  not  adopt  appellant's  view  that  it 
was  an  attempt  to  ^^manufacture  ex  parte  testimony.'^ 
Instances  are  without  number  where,  pending  litiga- 
tion, the  parties  have  made  test  measurements  and 
trials  relating  to  facts  in  dispute,  and  they  have  been 
regarded  as  competent,  and  a  quite  satisfactory  class  of 
evidence  upon  questions  of  fact,  and  we  are  not  favored 
with  a  suggestion  against  the  reason  of  such  a  rule. 
Upon  the  question  of  admissibility  of  such  evidence, 
courts  have  never  assumedthatit  was**manufactured,^^ 
in  the  sense  in  which  the  term  is  used  in  argument,  and 
for  that  reason  excluded  it,  even  where  the  acts  are 
those  of  the  parties.    Parties  are  made  competent  wit- 
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nesses,  and  their  testimony  is  admitted  with  the  same 
legal  presumptions  as  that  of  other  witnesses;  but,  in 
weighing  the  evidence,  all  facts,  including  interest,  that 
might  reasonably  aflEect  its  value,  are  to  be  considered. 
It  is  not  the  law  that  in  making  such  tests,  measure- 
ments, etc. ,  the  opposite  party  is  entitled  to  notice  in  or- 
der that  he  may  be  present.  It  is  the  right  of  each  party, 
in  tlie  preparation  for  trial,  to  take  all  legal  steps  in  the 
way  of  being  able  to  meet  the  issues  of  fact  by  proofs; 
and  in  preparing  for  the  presentation  of  his  evidence 
no  notice  to  the  adverse  party  is  required.  It  is  not  for 
us  to  say,  because  this  is  a  corporation  owning  the  road 
and  means  for  making  the  tests,  that  it  is  exempted 
from  the  general  rule, — ^that  is,  that  it  shall  not  use  these 
means  with  a  view  to  demonstrating  the  truth.  When 
they  are  used,  the  circumstances  of  their  use,  including 
motives  for,  and  all  indications  of,  an  unfair  or  impar- 
tial use,  are  matters  that  may  lessen  the  value  of  the 
testimony.  The  case  of  KlanowsTd  v.  Railway  Co.,  31 
N.  W.  Rep.  (Mich.)  275,  is  relied  upon  by  appellant. 
It  is  not  a  case  of  authoritative  force,  because  of  a 
iiivision  of  the  court;  it  appearing  that  but  two  of  the 
four  judges  sitting  concurred  upon  the  particular  point 
cited.  We  are  referred  to  the  case  of  Brooke  v.  Railway 
Co.y  81  Iowa,  504,  47  N.  W.  Rep.  74,  upon  a  question 
of  experimental  evidence  wherein  the  plaintiflE  made  the 
test,  sustaining  the  right  to  do  so.  In  Nosier  v.  Railway 
Co.  J  73  Iowa,  268,  34  N.  W.  Rep.  850,  the  same  rule  was 
held  in  favor  of  the  plaintiff  against  the  company,  and 
under  circumstances  equally  doubtful  as  to  a  similarity 
of  facts.  We  think  the  following  statement  in  Railway 
Co.  V.  Muggj  31  N.  E.  Rep.  (Ind.  Sup.)  564,  is  quite 
to  the  point:  ^'Under  some  circumstances  this  class  of 
testimony  may  be  very  satisfactory,  but,  unless  the 
experiments  are  shown  to  have  been  made  under  essen- 
tidly  the  same  conditions,  the  tendency  is  to  confuse 
and  mislead,  rather  than  enlighten,  the  jury.''    While 


Jan.  1894]  Bubg  v.  C,  E.  1.  &  P.  R^y  Co.  119 

the  conditions  need  not  be  identically  the  same,  they 
should  be  essentially  so ;  and  the  important  fact  to  have 
in  view  in  passing  upon  the  admissibility  of  such  testi- 
mony is,  will  it  aid,  rather  than  confuse,  the  jury  in 
reaching  its  conclusions.  With  that  as  the  rule,  we 
think  the  testimony  in  this  case  was  properly  admitted. 
It  may  be  added  that  the  court,  in  a  very  appropriate 
instruction,  guarded  against  ill  effects  from  the  evi- 
dence because  of  varying  conditions. 

VII.  The  following  instructions  given  by  the  court 
are  made  a  ground  of  coi^laint  in  a  single  branch  of 
the  argument:  *'5.  You  are  instructed  that  when 
and  after  the  engineer  saw  the  object  upon  the  track, 
and  discovered  that  the  object  seen  was  the  deceased,  it 
became  his  duty  to  use  all  the  care  and  diligence  that  an 
ordinarily  prudent  and  careful  person  would  have  used, 
under  the  circumstances  in  which  he  was  then  placed, 
to  stop  said  train  in  time  to  save  the  life  of  said  Peter 
Burg,  Jr. ;  and,  if  you  shall  find  that  he  did  use  such 
care  and  diligence  in  trying  to  stop  said  train,  there  was 
no  negligence  in  stopping  said  train  for  which  the 
defendant  can  be  held  liable.^'  The  next  instruction 
(sixth)  states  the  opposite  of  the  rule,  to  the  effect  that 
if  he  failed  to  use  such  care  and  diligence  he  would  be 
negligent,  and  the  defendant  liable.  The  following  is 
the  seventh  instruction:  **If  you  shall  find  from  the 
evidence  that  the  engineer,  when  he  first  saw  the 
deceased  upon  the  track,  honestly  thought  it  was  an 
inanimate  object,  or  was  in  honest  doubt  whether  the 
object  seen  was  a  human  being,  then  and  in  that  case 
you  are  instructed  that  it  did  not  become  his  duty  to 
thereupon  stop  his  train;  that  such  duty  only  arose 
when  he  discovered  that  the  object  seen  by  him  was  a 
human  being,  in  such  a  position  as  gave  the  engineer 
no  reason  to  expect  that  the  person  would  remove  from 
the  position  of  danger  he  was  then  in.  '^  It  will  be  well, 
in  this  connection,  to  state  the  rule  as  to  the  diligence 
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required  of  the  engineer  to  know  of  the  presence  of  the 
children  on  the  track.  The  children  were,  in  a  legal 
sense,  trespassers.  They  went  upon  the  track,  and  sat 
down  to  play.  The  engineer  was  not  bound  to  exercise 
any  care  with  reference  to  such  persons,  and  was  under 
no  obligation  to  act  for  their  safety  until  they  were 
actually  discovered.  Masser  v.  BaUway  Cc^Qd  Iowa, 
602,  27  N.  W.  Rep.  776,  was  for  the  killing  of  a  boy 
eleven  years  old,  who,  with  another,  had  gone  upon  the 
track,  and  was  ^'playing  or  lounging  there."  It  is  said 
in  the  opinion  by  Chief  Jugiice  Adams:  "But  the 
plaintiff  contends  that  the  boy  might,  and  should,  have 
been  seen  sooner.  It  seems  not  improbable  that  he 
might  have  been  seen  a  little  sooner,  but  no  locomotive 
engineer  is  bound  to  watch  out  for  trespassers  on  the 
track.  The  company  does  not  owe  trespassers  that  kind 
of  care.  This  has  been  settled  by  repeated  adjudica- 
tions." The  case  cites  a  number  of  authorities  on 
the  question,  and  the  rule  is  an  undoubted  one.  The 
settled  rule  being  that  the  duties  of  the  engineer  with 
reference  to  saving  the  lives  of  the  children  commenced 
when  he  actually  knew  of  their  presence  on  the  track, 
we  may  inquire  as  to  the  correctness  of  the  rule  stated 
in  the  instructions.  It  is  said  that  the  instruction  "told 
the  jury  that  those  in  charge  of  the  train  were  only 
required  to  use  ordinary  diligence  in  trjring  to  stop  the 
train,  and  save  the  lives  of  the  children,  after  they  saw 
the  children,  and  knew  they  were  human  beings."  As 
we  interpret  the  statement  in  argument,  it  does  not 
state  the  rule  of  the  instruction.  The  rule  of  the  in- 
struction  is  that  when  the  child  was  discovered  (and 
this,  under  the  law,  was  when  the  engineer  became 
charged  with  diligence)  he  must  use  all  the  care  and 
diligence  that  an  ordinarily  careful  and  prudent  man 
would  have  used,  under  the  circumstances  in  which  he 
was  then  placed,  to  stop  the  train.  What  is  the  care 
and  diligence  that  a  reasonably  careful  and  prudent  man 
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would  have  used  under  such  circumstances!  Not  a 
mere  ordinary  eflEort  to  stop  the  train,  but  the  use  of 
every  means  at  his  command — an  exercise  of  the  high- 
est degree  of  care  and  diligence.  Such  an  effort  or 
exercise  of  care  would  be  the  natural  promptings  of  an 
ordinarily  prudent  man  under  such  circumstances. 
The  law  requires,  at  all  times,  that  persons  should  act 
with  reasonable  care  and  diligence;  but  what  acts  wiU 
constitute  reasonable  care  and  diligence  depends  upon 
the  circumstances  in  different  cases,  and,  as  circum- 
stances vary,  so  will  requirements  as  to  reasonable  care 
and  diligence.  In  another  instruction  the  court 
explained  the  rule,  so  that  its  proper  application  by  the 
jury  is  not  doubtful.  The  complaint  as  to  the  seventh 
instruction  is  that  under  it  '^the  engineer  might  have 
believed  the  objects  he  saw  were  children,  but  yet 
entertained  some  doubts  that  they  were,^'  and  that  the 
jury  was  told  that  ^*the  engineer  was  under  no  obliga- 
tion to  stop  the  train  until  he  knew  they  were  chil- 
dren.^' The  gist  of  the  instruction  is  that  the  engineer 
was  not  required  to  stop  his  train  until  he  knew  that  the 
object  on  the  track  was  a  human  being,  and  then  only 
when  he  had  reason  to  believe  it  would  not  leave  the 
track.  The  phrase  as  to  an  honest  doubt  does  not 
change  its  effect.  It  is  not  the  law  that,  when  a  human 
being  is  discovered  on  the  track,  an  engineer  must  stop 
his  train,  and  much  less  so  when  he  merely  sees  an 
object  as  to  which  he  has  doubts.  But  when  it  is 
discovered,  and  he  has  reason  to  believe  that  for  any 
reason  it  will  not  leave  the  track,  he  must  stop  the 
train,  if  necessary,  for  its  safety.  An  engineer  may 
rightfully  presume  that  a  person  on  the  track  will  leave 
it  on  the  approach  of  a  train,  until  the  contrary  is  in 
some  way  manifested.  Of  course,  when  the  engineer 
knew  the  fact  of  these  small  children  being  on  the 
track,  he  had  su£Bicient  reason  to  know  that  they  would 
remain,  and  he  was  at  once  charged  with  the  highest 
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degree  of  care  in  their  behalf;  and  this  is  the  theory  upon 
which  the  cause  was  submitted.  The  occurrence  was 
sadly  unfortunate,  but  the  misfortune  is  not  the  fault  of 
the  railroad  company.  Its  track  was  made  a  play- 
gi'oundby  the  children,  probably  without  the  fault  of 
anyone,  as  they  were  themselves  under  years  of  discre- 
tion. The  misfortune  does  not,  of  itself,  create  a  lia- 
bility for  damages.  It  was  really,  in  view  of  the  cir- 
cumstances, unavoidable.  Had  the  court,  at  the  close 
of  plaintiff's  direct  evidence,  directed  a  verdict  for  the 
defendant,  its  action  would  not  have  been  disturbed,  as 
there  was  absolutely  a  failure  to  show  negligence  on 
the  part  of  the  defendant.  Other  questions  argued  are 
controlled  by  our  discussions,  to  some  extent,  and  as  to 
others  we  find  no  error,  and  they  are  not  of  such  im- 
portance that  this  opinion  should  be  extended  to  con- 
sider them.    The  judgment  is  affibmed. 
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Maetha  J.  BuNTAN  V.  Mabtin  Loftus,  Appellant. 

Sale  of  Intozicatinfir  LiQUors :  verdict  not  excessivs.  A  verdiot 
of  one  thousand  dollars  will  stand  against  one  of  several  who  sold 
liquor  to  a  man  who  was  reduced 'thereby  from  being  a  prosperous 
business  man  to  a  sot,  who  exhausted  his  property,  yirtually  ruined 
his  business,  squandered,  the  means  of  supporting  his  wife  and  all  of 
which  led  to  lus  abusing  Ms  wife.     (0) 

Amendment  Durinflr  Trial.  Where  plaintiff  files  an  amendment  to 
petition  merely  specifying  the  manner  in  which  sales  to  her  hus- 
band have  injured  her,  defendant,  not  having  moved  for  a  continu- 
ance, can  not  object  thereto.     (4) 

Instructions:  not  inconsistent.  An  instruction  limiting  plaintiff's 
recovery,  at  all  events,  to  sales  made  within  two  years  before  com- 
mencement of  suit,  is  not  inconsistent  with  another,  that  if  no  sales 
occurred  up  to  a  certain  point  of  time  within  the  two  years,  recovery 
was  limited  to  after  that  point  of  time  and  before  the  beginning  of 
suit.     (5) 

Same.  The  court  need  not  define  the  word,  ''contributed,''  used  in  an 
instruction.    (7) 
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Admission  of  Evidence :  srbob  oxtbed.  Admitting  evidence  as  to 
the  number  of  plaintiffs  children  is  cured  by  an  express  instmotion 
telling  the  jury  what  it  should  consider  in  determining  the  liability  of 
the  defendant,  which  does  not  make  the  number  of  children  an 
element.    (8) 

Stipulation  as  to  Transcript:  effect  of.  A  stipulation  that  a  cer- 
tain transcript  of  the  notes  made  by  the  reporter,  certified  by  the 
clerk  as  such,  may  be  filed  in  the  appellate  court  as  the  only  trans- 
script  to  be  filed  under  appellee's  denial  of  appellant's  abstract, 
"appellee  merely  intending  to  question  the  correctness  of  the  record 
as  to  the  evidence  in  the  cause,"  merely  dispenses  with  the  clerk's 
transcript  of  the  reporter's  translation,  and  does  not  preclude  appel- 
lee from  objecting  that  the  evidence  has  not  been  properly  pre- 
served.    (2) 

Shorthand  Notes :  How  Made  of  Beoord.  Where  the  shorthand 
notes  are  filed  in  the  clerk's  office  properly  certified  by  the  judge  and 
the  reporter,  they  become  a  part  of  the  record  without  any  direction 
to  that  effect  in  the  judge's  certificate.     (2) 

Translation:  time  of  filing.  Where  the  notes,  in  a  law  action,  are 
filed  with  the  clerk  in  time,  duly  certified  by  judge  and  reporter,  they 
become  a  bill  of  exceptions,  and  it  is  not  material  that  a  translation 
thereof  is  not  filed  until  after  the  time  allowed  wherein  to  settlJd  a 
bill  of  exceptions.    (2) 

Amended  Assignment  of  Brrors:  when  not  stbioken.  An 
amended  assignment  of  errors  filed  without  leave,  after  api>ellee's 
argument,  will  not  be  stricken  when  appellee  is  not  prejudiced  or 
submission  delayed,  and  whore  the  amendment  is  in  furtherance  of 
justice.    (3) 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Wednesday,  Januaby  31, 1894. 

Action  for  damages  resulting  to  plaintiflE  from  the 
sale  of  intoxicating  liquors  to  her  husband. — Affirmed. 

W.  J.  Boherts  for  appellants. 

Craig^  McCrary  &  Craig  and  J.  Q.  Oarretsontor 
appellee. 

KiNNE,  J. — I.     Plaintiff  sues  for  the  sum  of  five 
thousand  dollars  damages,  which  she  claims  to  have 
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sustained  by  reason  of  the  unlawful  sale  of  intoxicating 
liquors  to  her  husband.  It  is  alleged  that  the  defend- 
ant Eoger  Loftus  was  the  owner  of  the  premises  in 
which  defendant  Martin  operated  his  saloon,  and  sold 
the  liquors,  and  had  fuU  knowledge  of  said  illegal 
sales.  Plaintiff  asks  that  the  judgment  be  made  a 
lien  upon  the  real  estate  thus  used.  Defendants  denied 
every  allegation  in  the  petition.  The  cause  was  tried  to 
a  jury,  and  a  verdict  returned  for  one  thousand  dollars, 
on  which  judgment  was  entered.  Defendants  appeal. 
II.  Appellee  files  a  motion  to  strike  the  evidence, 
on  the  ground  that  it  was  never  preserved  by  bill  of 
exceptions  or  otherwise.  In  a  stipulation  filed  in  this 
court  by  the  parties  it  is  agreed  **that  the  official 
reporter's  transcript  of  the  original  shorthand  notes 
filed  in  the  court  below  on  June  4,  1892,  certified  by 
the  clerk  of  the  court  below  that  it  is  such  transcript, 
may  be  filed  in  this  court  as  the  only  transcript  required 
to  be  filed  by  appellee  under  its  denial  of  appellants' 
abstract,  appellee  merely  intending  to  question  the 
correctness  of  the  record  as  to  the  evidence  in  the 
cause."  It  is  claimed  that  by  this  stipulation  appellee 
is  precluded  from  raising  the  question  as  to  whether 
the  evidence  has  been  properly  preserved.  We  do 
not  think  that  is  a  proper  construction  of  the  stipula- 
tion. In  its  absence,  the  appellants  would  have  been 
required  to  have  the  clerk  of  the  district  court  make 
B^  transcript  of  the  translation  of  the  reporter's 
notes,  and  to  have  filed  it  in  this  court.  The  only 
effect  of  the  stipulation  was  to  dispense  with  that, 
and  in  lieu  thereof  to  permit  the  translation  of  the 
notes  made  by  the  reporter  to  be  filed  in  this  court, 
after  being  certified  by  the  clerk  as  being  correct. 
Leaving  out  of  consideration,  for  the  time  being,  the 
effect  of  the  order  of  the  court  giving  time  to  settle  a 
bill  of  exceptions,  and  appellants'  failure  to  act  there- 
under, was  the  evidence  properly  preserved!    We  need 
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not  set  out  the  certificates  of  the  reporter  and  judge. 
Both  certified  to  the  notes  and  fully  identified  them  as 
being  the  notes  taken  by  the  official  reporter  on  the 
trial  of  this  case  in  the  district  court.  The  only 
objection  now  raised,  as  we  understand  it,  is  that 
the  judge's  certificate  is  insufficient  because  it  con- 
tains no  direction  expressly  making  the  notes  a  part 
of  the  record.  No  such  direction  was  necessary.  The 
statute  provides  that  **the  original  notes  of  any  tes- 
timony taken  in  any  case  shall  be  filed  in  the  office 
of  the  clerk  of  the  court  and  become  a  part  of  the 
record  in  said  case.'^  Chapter  195,  section  2,  Acts, 
Eighteenth  General  Assembly.  If  the  shorthand 
notes  are  properly  certified  by  the  reporter  and  judge, 
and  are  filed  within  the  proper  time,  they  become  a 
part  of  the  record  by  virtue  of  the  statutory  provision 
above  quoted,  and  without  a  special  direction  to  that 
effect  by  the  judge  in  his  certificate.  Cases  are  cited  in 
which  the  judge's  certificate  expressly  directed  that  the 
evidence  certified  be  made  a  part  of  the  record.  {HwU 
hurt  V.  Fyocky  73  Iowa,  477,  35  N.  W.  Eep.  482; 
Fleming  v.  Steams,  79  Iowa,  256,  44  N.  W.  Rep.  376;) 
but  it  was  not  held  in  these  cases  that  such  a  direction 
on  the  part  of  the  judge  was  necessary.  In  Bvmge  v. 
Hahn,  75  Iowa,  735,  38  N.  W.  Eep.  389.  Eeed,  J., 
says:  *'The  certificate  of  the  judge,  when  it  properly 
identifies  the  evidence,  has  the  effect  to  make  it  part  of 
the  record.  It  is  not  essential  *  *  *  that  it  con- 
tain an  express  declaration  or  order  making  the  evidence 
part  of  the  record,  but  that  result  follows  when  it  iden- 
tifies the  different  items  of  evidence  offered  and  intro- 
duced on  the  trial,  and  is  signed  in  due  time.''  The 
language  above  quoted  has  no  reference  to  the  time  of 
filing  the  translation  of  the  notes.  We  come,  then,  to 
the  consideration  of  the  question  as  to  the  effect,  under 
the  circumstances,  of  failing  to  settle  a  bill  of  excep- 
tions within  the  time  ordered  by  the  court.    The  short- 
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hand  notes,  certified  as  we  have  stated,  were  filed  March 
23,  1892.  The  motion  for  a  new  trial  was  overruled 
April  2,  1892,  and  at  that  time  the  court  ordered  that 
the  bill  of  exceptions  be  settled  by  May  1,  1892.  No 
bill  of  exceptions  was  made  or  settled.  The  translation 
of  the  reporter's  notes  was  filed  June  4,  1892.  There 
was  no  certificate  of  the  judge  to  the  translation  of  the 
notes.  Now,  the  translation  of  the  shorthand  notes 
was  not  filed  until  long  after  the  time  allowed  in  which 
to  settle  a  bill  of  exceptions.  Section  2831  of  the  Code 
provides  that  bills  of  exceptions  must  be  filed  during 
the  term,  *^or  within  such  time  thereafter  as  the  court 
may  fix;  but  in  no  event  shall  the  time  extend  more 
than  thirty  days  beyond  the  expiration  of  the  term,  ex- 
cept by  consent  of  the  parties  or  by  order  of  the  judge.'' 
We  have  held  that  no  time  is  fixed  by  statute  within 
which  the  transcript  of  the  reporter's  notes  must  be 
filed  in  a  law  action,  but  it  will  suflSce  if  it  is  done  with- 
in the  time  a  transcript  is  required  to  be  made  by  the 
clerk.  Warbasse  v.  Card,  74  Iowa,  309, 37  N.  W.  Eep. 
383;  Hammond  v.  Wolf,  78  Iowa,  229,  42  N.  W.  Eep. 
778;  Fleming  v.  Steams,  79  Iowa,  259,  44  N.  W. 
Eep.  376.  In  McCarthy  v.  Watrous,  69  Iowa,  260,  28 
N.  W.  Eep.  586,  a  law  action,  the  shorthand  notes 
certified  only  by  the  reporter,  were  filed  at  the  con- 
clusion of  the  trial,  but  the  transcript  of  them  was  not 
filed  until  long  after  the  time  given  in  which  to  settle  a 
bill  of  exceptions. 

To  this  transcript  there  was  attached  an  insufficient 
certificate  of  the  judge.  It  was  held  that  the  certifi- 
cate must  be  filed  within  the  time  fixed  in  the  order  of 
the  court  for  settling  a  bill  of  exceptions.  In  Wads- 
worth  V.  Bank,  73  Iowa,  426,  35  N.  W.  Eep.  504,  a  law 
action,  it  appeared  that  within  the  proper  time  the 
reporter  certified  to  and  filed  his  shorthand  notes,  but 
they  were  not  certified  by  the  judge.  After  the  expira- 
tion of  the  time  given  to  file  a  bill  of  exceptions,  a 
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translation  of  the  shorthand  notes,  duly  certified  by  the 
judge,  was  filed.  It  was  held  that  while  the  transla- 
tion of  the  notes,  duly  certified  by  the  judge,  might  be 
regarded  as  having  the  effect  of  a  bill  of  exceptions, 
such  certificate  must  be  made  within  the  time  pre- 
scribed by  the  order  of  the  court.  It  will  be  observed 
that  these  cases  are  not  like  that  at  bar.  In  those 
cases  it  was  sought  to  preserve  the  evidence  by  filing 
the  notes  certified  only  by  the  reporter,  and  afterward 
filing  a  transcript  of  them,  duly  certified  by  the  judge. 
In  such  a  case  the  evidence  does  not  become  a  part  of 
the  record,  so  as  to  stand  as  a  bill  of  exceptions,  until 
the  judge  has  certified  to  the  translation  of  the  notes. 
In  the  case  at  bar  the  reporter  and  judge  both  certified 
to  the  notes,  which,  as  we  have  seen,  constituted  them 
a  bill  of  exceptions,  and  these  notes,  thus  certified, 
were  filed  even  before  the  conclusion  of  the  trial.  We 
see  no  reason,  under  such  circumstances,  for  holding 
that  the  evidence  was  not  properly  preserved.  The 
motion  to  strike  the  evidence  must  be  overruled. 

III.  A  motion  is  made  to  strike  the  amended 
assignment  of  errors  because  filed  too  late.  This 
amendment,  while  filed  after  appellee's  argument,  and 
without  leave,  appears  to  be  in  furtherance  of  jus- 
tice. Stanley  v.  Barringer^  74  Iowa,  36,  36  N.  W.  Rep. 
877.  In  this  case  it  does  not  appear  that  the  submis- 
sion of  the  case  in  this  court  has  been  delayed,  or  that 
appellee  has  been  prejudiced  thereby.  The  motion 
will  therefore  be  overruled.  Rail  v.  Bailway  Co.y  84 
Iowa,  311,  51  N.  W.  Rep.  150. 

IV.  During  the  introduction  of  plaintiff's  evidence 
she  filed,  with  leave  of  court,  an  amendment  to  her 
petition,  alleging  that  by  reason  of  the  wrongful  sales 
of  liquor  to  her  husband  she  had  been  damaged  in  her 
means  of  support,  and  in  loss  of  the  business  and 
property  with  which  her  husband  supported  her  and 
her  family.    Error  is  assigned  on  the  overruling  of  a 
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motion  to  strike  this  amendment.  The  raling  was 
proper.  If  defendants  were  prejudiced  thereby,  they 
could  have  made  a  proper  showing  for  a  continuance. 
They  did  not  do  so,  and  ought  not  now  to  be  heard  to 
object  to  the  court's  ruling. 

y.  It  is  insisted  that  the  instructions  giyen  by 
the  court  covering  the  time  for  which  plaintiflP  could 
recover  were  contradictory.  We  discover  no  ground 
for  complaint  in  that  respect.  In  one  instruction  the 
jury  were  told  that,  in  any  event,  plaintiflE  could  only 
recover  for  injuries  occurring  within  two  years  next 
preceding  the  commencement  of  the  suit;  and,  in 
another,  that  if  they  found  that  defendant  sold  no 
liquor  to  plaintiff's  husband  prior  to  May  12, 1891,  she 
could  only  recover  for  damages,  if  any,  caused  by 
defendant  since  that  time  and  prior  to  the  beginning 
of  her  action.    The  instructions  were  consistent. 

VI.  The  instructions  of  the  court  are  much  criti- 
cised. We  have  examined  them  with  care,  and  think 
they  fairly  present  the  law  applicable  to  the  case;  and 
those  refused,  in  so  far  as  they  were  correct,  were  cov- 
ered by  those  in  fact  given.  We  can  not  consider 
specifically  all  of  the  objections  made  to  the  instruc- 
tions, but  we  deem  them  without  merit. 

VII.  It  is  urged  that  the  court  erred  in  refusing 
an  instruction  touching  the  contributing  of  defendant 
to  the  injuries  sustained  by  plaintiff.  It  appears  from 
the  evidence  that  several  saloon  keepers,  other  than 
defendant,  sold  plaintiff's  husband  liquors.  The  in- 
structions of  the  court  upon  this  question  were  explicit 
and  correct.  Nor  was  it  incumbent  on  the  court  to 
define  the  meaning  of  the  word  *  •contributed.''  It  is 
safe  to  presume  that  the  jury  understood  the  common 
and  accepted  meaning  of  the  word.  To  presume  other- 
wise would  be  equivalent  to  holding  that  their  igno- 
rance was  so  dense  as  to  unfit  them  for  jury  service. 
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VIII.  Many  of  the  objections  to  the  introduction 
of  evidence  are  obviated  by  the  amendment  filed 
during  the  trial.  Error  is  assigned  on  the  admission 
of  evidence  as  to  the  number  of  children  of  plaintiff. 
It  may  be  conceded  that  the  admission  of  such  evi- 
dence was  wrong,  but  we  think  it  was  not  prejudicial 
to  defendant,  in  view  of  the  express  direction  of  the 
court  to  the  jury  as  to  what  they  could  take  into  con- 
sideration in  determining  the  defendant's  liability. 

IX.  The  verdict,  one  thousand  dollars,  is  said  to 
be  excessive.  We  do  not  think  so.  It  is  true  that 
several  saloon  men  had  been  selling  this  man  liquor, 
but  it  clearly  appears  that  he  had  been  by  drink 
reduced  from  a  prosperous  and  efficient  business  man 
to  a  sot;  that  as  a  result  his  property  was  exhausted, 
his  business  virtually  ruined,  that  thus  the  means  of  sup- 
port for  his  wife  had  been  squandered;  and  that,  as  a 
further  result  of  his  condition,  he  abused  his  wife.  To 
all  this  it  clearly  appears  defendant  contributed.  That 
he  is  now  reaping  the  reward  of  his  persistent  wrong- 
doing is  the  fault  of  no  one  but  himself.  We  discover 
no  error.    Affirmed. 


0.  C.  Herron  v.  The  Western  Union  Telegraph      S  ^ 
Company,  Appellant.  i^Jp! 

«0    1S9 

Delay  in  Delivering  Messa-ge.  PlaintiflP,  his  wife  aod  partner  1*!?1J5, 
registered  at  the  only  hotel  in  a  town  of  six  hundred  people  on  March  <%  ^^ 
25,  and  began  selling  a  patent  fence  near  the  main  street.    A  die-  ~ 

patch  for  him  was,  on  April  1,  given  to  a  messenger  who  was  well  |fi44  Ai7 
acquainted  in  said  town,  for  delivery.  The  messenger  testified  that 
he  vainly  inquired  for  plaintiff  at  the  hotel,  a  restaurant,  and  one  of 
the  depots.  He  returned  the  message  as  being  unable  to  find  addressee, 
and  the  agent  sent  a  service  message  for  a  fuller  address.  On  the  other 
hand,  there  was  evidence  that  the  landlord  referred  the  messenger  to 
the  register,  which  the  messenger  examined  under  the  current  date, 
onl^,  that  he  spoke  of  addressee  to  the  restaurateur  as  "belonging  to  the 
fence  gang,"  and  that  he  was  referred  to  the  hotel,  and  that  he  deliv- 

Vol.  90—9 
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ered  a  dispatch  to  plaintiff's  partner  that  day,  in  plaintiff's  presence. 
Held,  that  the  question  of  negligence  was  for  the  jury,  and  that  the 
sending  of  the  service  message  did  not  absolve  defendant.    (1) 

LlABiLiTT  IN  ABSBNOB  OF  OONTBAOTUAL  BILATIOK.  The  owner  of  a  tele- 
graph line  may  be  liable  to  an  addressee  for  delay  in  the  delivery  of  a 
message,  though  no  contractual  relation  exist  between  them.  Code, 
sections  1328, 1329.     (2) 

NoTios  OF  DfPOBTANCE  OF  1IS8SAQE.  Where  a  dispatch  contains  an  offer 
for  adressee's  horse  and  the  receiving  agent  knows  the  horse  and  that 
the  dispatch  relates  to  trading  for  him  and  requires  an  answer,  the 
company  is  charged  with  notice  of  the  importance  of  the  message. 
(8) 

Mkasxtbb  of  d^axaoks.  Where  the  sale  of  the  horse,  which  had  no  regular 
market  value  in  the  neighborhood  where  kept,  failed  because  of  the 
delay,  and  he  was  sold  later  at  the  best  price  obtainable  with  reason- 
able effort,  plaintiff  may  recover  the  difference  between  the  price 
offered  in  the  dispatch  and  that  realized,  with  cost  of  keeping  from 
offer  to  sale,  and  interest.     (8) 

BlQUntEMENT  to  PRESENT  OLADC  WITHIN  THIBT7  DATS:  WHEN  NOT  OPERA- 
TIVE. A  clause  on  the  message  blank  that,  claims  for  damage  must  be 
presented  within  thirty  days  does  not  govern,  where  plaintiff  did  not 
know,  and  could  not  reasonably  ascertain  within  that  time,  what 
damage,  if  any,  he  had  sustained  by  the  failure  of  the  sale  offered 
him.    (4) 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Wednesday,  Januaby  31, 1894. 

Action  to  recover  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  defendant  in  not 
delivering  in  due  time  a  telegraphio  message.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
plaintiff.    The  defendant  appeals. — Affirmed. 

Cummins  &  Wright  for  appellant. 

Casey  <&  Stewart  for  appellee. 

EoBiNSON,  J. — On  the  thirty-first  day  of  March, 
1890,  the  plaintiff  was  the  owner  of  a  stsdlion  named 


Jan.  1894]  Hebron  v.  Western  Union  Tel.  Co.     131 

*'Mark/^  which  was  in  the  custody  of  his  Brother, 
George  Herron,  at  Warren,  in  Lee  county.  The  plaintiff 
was  in  the  town  of  Clarksville,  in  Butler  county,  where 
he  was  engaged  with  one  Wintrode  in  selling  a  fence 
machine.  On  that  date  one  George  Cassidy  went  to  the 
place  where  the  horse  was  kept,  and  made  an  offer  for 
him  to  a  brother  of  plaintiff,  named  B.  B.  Herron,  and 
requested  that  he  telegraph  the  offer  to  the  plaintiff. 
Accordingly  B.  B.  Herron  went  to  the  office  of  the 
defendant  in  Warren,  and  left  to  be  sent  to  plaintiff  a 
night  message  which  read  as  follows: 

^'Warren,  March  31,  1890. 
**To  C.  C.  Herron  J  Clarksville  j  Iowa: 

Have  traded  with  George  Cassidy  for  Mark,  three 
horses,  1,  2,  3,  two  hundred  balance,  fifty  dollars  young 
<5attle.  B.  B.  Herron.'' 

There  was  evidence  which  tended  to  show  that 
the  offer  of  Cassidy  was  to  be  considered  withdrawn 
on  Wednesday,  April  2,  if  not  accepted  on  or  before 
that  day;  that  B.  B.  Herron  had  no  authority  to 
accept  the  offer  or  sell  the  horse;  that  he  sent  the 
dispatch  as  the  agent  of  Cassidy ;  and  that  the  agent  of 
defendant  at  Warren  knew  that  it  related  to  a  trade, 
and  that  an  answer  was  expected  the  next  day.  The 
dispatch  was  received  by  the  agent  of  defendant  at 
Clarksville  before  9  o'clock  in  the  morning  of  April  1, 
and  was  at  once  given  to  a  messenger  to  deliver.  After 
an  absence  of  several  hours  he  returned  it  with  the 
statement  that  he  could  not  find  the  person  to  whom  it 
was  addressed.  The  agent  then  sent  a  service  message 
to  the  office  at  Warren,  stating  that  plaintiff  was 
unknown  in  Clarksville,  and  asking  for  a  better  address. 
At  noon  of  Wednesday  he  received  an  answer  stating 
that  plaintiff  was  a  patent  fence  man,  and  would  be 
found  in  town.  At  about  the  time  that  dispatch  reached 
the  agent  at  Clarksville,  the  plaintiff  received  a  letter 
from  B.  B.  Herron,  telling  of  the  trade,  and  asking  why 
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the  dispatch  had  not  been  answered.  The  plaintiflE  then 
went  to  the  oflBce,  and  sent  a  dispatch  to  his  brother  ta 
do  the  best  he  could  with  Cassidy.  While  he  was  there, 
the  dispatch  of  his  brother  was  delivered  to  him.    His 
dispatch  was  not  delivered  to  his  brother  until  Wednes- 
day evening,  and  Cassidy  was  not  seen  until  the  next 
day,  when  he  refused  to  take  the  horse.     The  plaintiff 
returned  to  Lee  county  in  July,  and  took  the  horse  ta 
Nebraska,  where  he  sold  him  for  fifty  dollars.     He 
seeks  to  recover  in  this  action  the  damages  he  claims  ta 
have  sustained  in  consequence  of  the  failure  of  defend- 
ant to  deliver  the  message  in  time  for  him  to  accept 
the  offer  of  Cassidy.    The  judgment  was  rendered  for 
one  hundred  and  seventy-seven  dollars  and  sixty-five 
cents,  the  amount  of  the  verdict,  with  interest  and  costs. 
I.     The  appellant  contends  that  the  verdict  was- 
not  authorized  by  the  evidence,  and  insists  that  it 
exercised  due  diligence  to  deliver  the  message.     We 
think  there  was  suflBcient  evidence  of  negligence  to  sup- 
port a  verdict  for  the  plaintiff.   Clarksville  is  shown  by 
the  record  to  have  been  a  town  of  about  six  hundred* 
people  in  April,  1890.     The  plaintiff,  with  his  wife  and 
Wintrode,  went  to  Clarksville  on  the  twenty-fifth  day 
of  March,  1890,  and  stopped  at  the  only  hotel  in  the 
town,  where  he  registered.  A  sample  of  the  fence  which 
the  machine  he  was  selling  made  was  set  up  next  to  the 
principal  business  street,  one  block  from  the  hotel,  from 
which  it  could  be  seen.    He  and  his  companion  were 
then  engaged  in  exhibiting  the  fence  to  the  public,  and 
in  trying  to  sell  the  machine,  within  the  free  delivery 
limits  of  the  Clarksville  office,  during  the  last  day  of 
March  and  the  first  two  days  of  April.    Belden,  the 
messenger  of  defendant,  had  lived  in  the  town  twenty- 
five  years,  was  running  a  bus  line,  carried  the  mails 
and  express,  and  was  well  acquainted  with  its  people. 
There  is  some  conflict  in  the  evidence  in  regard  to  the 
effort  he  made  to  deliver  the  message.    He  claims  ta 
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have  inquired  of  the  landlord  of  the  hotel  where  plain- 
tiflE  stopped,  at  the  restaurant,  at  one  of  the  railway 
depots,  and  of  a  passenger  on  a  train,  without  obtain- 
ing any  information  in  regard  to  plaintiff.  There  is 
evidence,  however,  which  tends  to  show  that  the  land- 
lord, in  answer  to  his  question,  told  him  to  look  at  the 
hotel  register;  that  he  did  so,  but  looked  only  at  the 
names  under  the  latest  date;  that  he  had  seen  the 
plaintiflE  several  times;  that  when  he  inquired  at  the 
restaurant  he  said  plaintiff  '^belonged  to  the  fence 
gang,''  and  was  told  that  he  was  at  the  hotel;  and  that 
he  delivered  a  dispatch  to  Wintrode  on  the  first  day  of 
April,  in  the  presence  of  plaintiff.  It  is  evident  that  if 
the  messenger  had  used  ordinary  diligence  in  his  search 
he  would  have  found  the  plaintiff,  and  his  negligence  is 
that  of  the  defendant. 

The  sending  of  the  service  message  did  not  relieve 
it  of  responsibility,  for  the  reason  that  the  address  of 
the  plaintiff  as  given  in  the  dispatch  to  him  was  all 
that  was  necessary  to  enable  the  defendant  to  find  him 
readily.  It  is  said  that  B.  B.  Herron  knew  that  the 
defendant  had  not  found  his  brother,  and  could  have 
given  it  the  required  information,  so  that  his  brother 
would  have  been  found,  and  a  message  accepting 
Cassidy's  offer  received,  in  sufficient  time  to  have 
effected  the  sale,  but  that  he  negligently  withheld  the 
information.  If  that  be  conceded  to  be  true,  it  does 
not  follow  that  his  negligence  was  that  of  the  plaintiff, 
for  the  reason  that  he  appears  to  have  been  the  agent 
of  Cassidy  for  the  purpose  of  sending  the  dispatch. 

II.  It  is  said  that  if  the  dispatch  was  sent  by  B.  B. 
Herron  as  the  agent  of  Cassidy,  then,  so  far  as  it 
related  to  plaintiff,  the  act  in  sending  it  was  purely 
voluntary,  and  conferred  upon  him  no  right  of  action 
on  account  of  negligence  in  sending  it.  The  Code 
provides  as  follows:  *'1328.  Any  person  employed  in 
transmitting  messages  by  telegraph,  must  do  so  with- 
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out  unreasonable  delay,  and  anyone  who  willfully  fails 
thus  to  transmit  them,  or  who  intentionally  transmits 
a  message  erroneously,  or  makes  known  the  contents 
of  any  message  sent  or  received  to  any  person  except 
him  to  whom  it  is  addressed,  or  to  his  agent  or  attorney, 
is  guilty  of  a  misdemeanor."  **1329.  The  proprietor 
of  a  telegraph  is  liable  for  all  mistakes  in  transmitting 
messages  made  by  any  person  in  his  employment,  and 
for  all  damages  resulting  from  a' failure  to  perform  any 
other  duties  required  by  law.'^  The  defendant  violated 
the  provisions  of  section  1328,  in  not  transmitting  the 
message  to  plaintiflE  without  unreasonable  delay,  and 
thereby  became  liable,  under  section  1329,  for  all 
damages  which  resulted  from  that  failure.  There  were 
no  contractual  relations  between  it  and  the  plaintiflE, 
and  some  authorities  hold  that,  in  such  cases,  the  person 
injured  can  not  recover;  but  the  rule  which  seems  to 
prevail  most  generally  in  this  country  is  to  allow  the 
person  to  whom  a  dispatch  is  sent,  even  though  sent 
by  a  person  under  no  obligation  to  send  it,  to  recover 
of  the  telegraph  company  damages  caused  by  delay  in 
the  transmission.  Telegraph  Co.  v.  Du  BoiSj  21  N.  E. 
Rep.  (111.  Sup.),  5;  3  Suth.  Dam.  314;  2  Shear,  and  R. 
Neg.  section  543;  Whart.  Neg.  section  757;  Gray^ 
Com.  Tel.  section  65;  Wadsworth  v.  Telegraph  Co.  86 
Tenn.  711,  8  S.  W.  Rep.  574;  Telegraph  Co.  v.  Adams ^ 
12  S.  W.  Rep.  (Tex.  Sup.)  875.  There  can  be  no 
doubt,  under  these  authorities  and  the  sections  of  the 
Code  quoted,  that  the  right  of  plaintiflf  to  recover  does 
not  depend  upon  a  contract  made  by  or  for  him. 

III.  The  court  charged  the  jury  that,  if  plaintiflf 
was  entitled  to  recover,  the  measure  of  damages  would 
be  the  diflference  between  the  price  he  would  have 
received  from  Cassidy  and  the  price  he  afterward 
obtained  for  the  horse,  and  the  reasonable  value  of  the 
care  and  keeping  of  the  horse,  with  six  per  cent,  inter- 
est from  the  time  the  horse  was  sold.    The  appellant 
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contends  that  the  measnre  of  damage  given  by  the 
charge  was  erroneous.  The  blank  on  which  the  mes- 
sage sent  was  written  stated  that  errors  and  delays 
might  be  prevented  by  repetition,  for  which  an  extra 
price  would  be  charged,  but  that  defendant  would 
receive  night  messages,  to  be  sent  without  repetition, 
at  a  reduced  rate,  **and  upon  the  express  condition  that 
the  sender  will  agree  that  he  will  not  claim  damages  for 
errors  or  delays,  or  for  non-delivery  of;  such  message, 
happening  from  any  cause,  beyond  a  sum  equal  to  ten 
times  the  amount  paid  for  transmission.^^  We  do 
not  understand  the  appellant  to  claim  that  the  appel- 
lant is  bound  by  the  provisions  quoted,  but  it  contends 
that  it  had  no  knowledge  of  the  transaction  out  of 
which  the  message  grew;  that  the  message  did  not  dis- 
close the  interests  which  were  dependent  upon  it;  and 
that  defendant  should  not  be  charged  with  any  liability 
which  it  can  not  be  reasonably  said  would  be  an  ordi- 
nary and  natural  result  of  a  failure  to  transmit  the  mes- 
sage within  a  reasonable  time,  and  therefore  contem- 
plated by  the  parties  when  the  defendant  undertook  to 
send  the  message.  The  evidence  shows  that  the  agent 
of  defendant  at  Warren  knew  of  the  horse  when  the 
message  was  given  him  to  send,  that  it  related  to  a 
pending  trade,  and  that  an  answer  was  expected. 
Knowledge  of  these  facts  was  sufficient  to  authorize  the 
jury  to  find  that  defendant  should  be  charged  with 
knowledge  of  the  importance  of  the  message  when  it 
was  received.  Garrett  v.  Telegraph  Co.j  83  Iowa,  262, 
49  N.  W.  Rep.  88. 

It  is  claimed  that,  if  defendant  is  liable  to  plaintiflE 
for  all  the  damages  he  sustained  by  reason  of  the  delay 
in  transmitting  the  message,  the  measure  of  that  dam- 
age is  the  difference  between  the  market  value  of  the 
horse  and  the  price  which  Cassidy  would  have  paid  for 
him,  had  his  offer  been  accepted.  That  would  probably 
have  been  true,  had  there  been  a  market  value  for  the 
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horse,  but  the  evidence  shows  that  there  was  not.  He 
was  an  inferior  animal,  arid  valuable  only  for  breeding 
purposes.  There  was  no  market  for  that  kind  of  horses 
injLee  county  and  vicinity.  George  Herron,  who  had 
charge  of  the  one  in  question,  made  diligent  effort  to 
sell  him  after  the  thirty-first  day  of  March  until  he  was 
taken  to  Nebraska,  but  without  success.  The  plaintiff 
also  personally  made  every  effort  possible  to  effect  a 
sale,  and  finally  took  the  horse  to  Nebraska,  and  traded 
him  for  land,  receiving  for  him  fifty  dollars  in  value. 
It  is  not  true,  as  a  general  rale  of  law,  that  in  such  cases 
as  this,  the  plaintiff'  would  be  entitled  to  recover  the 
difference  between  the  price  he  would  have  received,  had 
he  been  able  to  accept  the  offer,  and  the  price  he  actually 
received ;  but  it  appears  that  the  plaintiff  in  fact  sold 
the  horse  for  all  which  could  have  been  realized  for  him 
with  reasonable  effort  to  secure  the  best  price  attain- 
able. The  value  of  the  property  Cassidy  offered  for 
the  horse  was  two  hundred  and  fifty  dollars;  hence 
plaintiff  sold  him  for  two  hundred  dollars  less  than  the 
amount  of  Cassidy's  offer.  It  was  necessary  for  plain- 
tiff to  pay  the  expense  of  keeping  the  horse  from  the 
second  day  of  April  until  he  was  sold,  and  the  evidence 
sustains  the  allowance,  if  any,  made  by  the  jury  for  that 
purpose.  The  loss  in  price^  the  expense  of  keeping  the 
horse,  and  interest,  represented  actual  damages  which 
the  plaintiff  sustained  by  not  accepting  the  offer  of 
Cassidy;  and  it  is  the  policy  of  the  law  to  permit  a  per- 
son injured  by  the  wrong  of  another  to  recover  the 
amount  of  his  loss.  Where  the  loss  results  from  a  fail- 
ure to  sell  property  for  which  there  is  no  market 
value,  its  actual  value  may  be  ascertained  by  means  of 
the  best  evidence  of  which  the  case  admits.  3  Suth. 
Dam.  section  476;  1  Sedg.  Dam.  section  250;  Wood, 
Wayne,  Dam.  section  22;  White  v.  Cattle  Co.,  12  S.  W. 
Rep.  (Tex.  Sup.)  867.  We  conclude  that  the  meas- 
ure of  damages  adopted  by  the  court,  as  applied  to  the 
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facts  in  this  case,  was  not  erroneous.  The  jury  were 
authorized  to  find  that  Cassidy  would  have  taken  the 
horse  according  to  his  oflEer  had  it  been  accepted,  and 
the  verdict  is  sustained  by  the  evidence. 

IV.  The  blank  on  which  the  message  was  written 
by  B.  B.  Herron  contained  the  following  provision: 
**No  claim  for  damages  shall  be  valid,  unless  presented 
in  writing  within  thirty  days  after  sending  the  message. ' ' 
The  court  charged  the  jury  as  follows:  **If  you  find 
from  the  evidence  that  the  sender  of  the  message  was 
the  agent  of  and  acting  for  the  plaintiff  in  transmitting 
the  message,  then  it  would  be  binding  upon  him,  unless 
the  plaintiff  has  shown  by  evidence  that  the  claim  he 
makes  for  damages  against  defendant  had  not  matured, 
if  so,  and  could  not  reasonably  have  been  ascertained 
within  thirty  days  after  the  message  had  been  sent,  if 
such  was  the  case.''  We  think  that  portion  of  the 
charge  is  substantially  correct,  as  applied  to  the  facts 
in  this  case.  The  evidence  authorized  the  jury  to  find 
that  the  plaintiff  did  not  know,  and  could  not  with  rea- 
sonable diligence  have  ascertained  within  thirty  days  of 
the  sending  of  the  message,  what  amount  of  damage,  if 
any,  he  had  sustained  in  consequence  of  defendant's 
negligence.  The  blank  required  that  claims  for  dam- 
ages, not  notice  of  claim,  to  be  valid,  must  be  pre- 
sented within  the  time  stated.  A  limitation  in  the 
agreement  for  sending  the  message,  which,  in  its  prac- 
tical effect,  would  deprive  the  sender  of  the  message 
of  all  redress  for  injury  caused  by  the  wrong  of  the 
defendant,  would  be  unreasonable,  and  to  that  extent, 
at  least,  must  be  deemed  inoperative. 

V.  The  conclusions  announced  dispose  of  all  ma- 
terial questions  presented  for  our  determination.  We 
find  no  suflBcient  ground  for  disturbing  the  judgment 
of  the  district  court,  and  it  is,  thereforoi  ^j'eibmed^ 
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J.  D.  AND  D.  H.  PoTTEB,  Appellants,  v.  C.  H. 
Young  et.  al. 

Action  by  Indorsee:  Fraud  as  a  Defense:  bvidknob  to  sustain 
TBRDioT.  Where  the  only  defense  to  a  note  is,  that  the  indorser, 
indorsee  and  payee  conspired  to  obtain  it  of  the  maker  by  fraud,  % 
verdict  for  defendants  is  improper  in  the  absence  of  proof  that  either 
of  said  persons  participated  in  the  alleged  fraud. 

Appeal  from  Madison  District  Court. — ^HoN.  A.    W. 
Wilkinson,  Judge. 

Wednesday,  Januaby  31, 1894. 

This  action  is  to  recover  upon  a  promissory  note 
executed  February  24,  1890,  by  the  defendants,  C.  H. 
Young,  Thomas  C.  Young,  and  R.  A.  Creger,  for  three 
hundred  dollars,  payable  to  the  order  of  the  Mutual 
Trust  &  Loan  Company  six  months  after  date.  Plain- 
tiffs allege  that  said  note  was  indorsed  by  said  company 
to  W.  P.  Potter,  and  by  W.  P.  Potter  to  plaintiffs,  for 
value  before  maturity,  and  that  the  same  is  still  the 
property  of  plaintiffs  and  unpaid.  The  defendant  0. 
H.  Young,  for  himself  and  his  codefendants,  answered, 
admitting  the  execution  of  said  note,  and  that,  but  for 
the  defenses  set  up,  there  would  be  due  the  plaintiffs 
the  full  amount  thereof,  less  credits  thereon.  Defend- 
ant denies  every  other  allegation,  and  expressly  denies 
that  plaintiffs  or  said  W.  P.  Potter  were  innocent  pur- 
chasers of  said  note  for  value  before  due.  It  is  alleged 
as  defense  that  prior  to  August  24,  1889,  said  company 
was  composed  of  said  Potters  and  others,  who  fraudu- 
lently induced  defendants  and  others  to  execute  and 
deliver  to  said  company  a  promissory  note  without  con- 
sideration, dated  August  24,  1889,  for  three  hundred 
dollars,  signed  by  J.  B.  W.  Westfall,  C.  H.  Young  and 
C.  A.  Westfall.   That,  prior  thereto,  J.  B.  W.  Westfall 
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was  secretary  and  business  manager  of  said  company. 
That  said  company  and  the  members  thereof,  including 
said  Potters,  for  the  purpose  of  cheating  and  defraud- 
ing 0.  H.  Young  by  obtaining  his  signature  to  said  note 
without  consideration,  sent  said  Westfall  to  him  to 
make  false  and  fraudulent  representations  to  him  in  rela- 
tion to  the  financial  condition  of  said  company  and  of 
said  Westfall.  That,  with  the  consent  of  said  company 
and  the  members  thereof,  including  said  Potters,  and 
by  their  direction  and  authority,  said  Westfall  falsely 
and  fraudulently  represented  to  defendant,  as  an  induce- 
ment to  sign  said  note,  that  he  (Westfall)  was  worth 
ten  thousand  dollars;  that  he  was  the  principal  stock- 
holder in,  and  the  business  manager  of,  said  company; 
that  said  note  was  to  be  used  for  a  short  time  as  collat- 
eral, and  would  be  soon  taken  up  and  canceled,  and 
that  defendant  would  never  have  anything  to  pay  on 
said  note — all  of  which  was  false,  and  known  to  the 
company  and  its  members  to  be  false.  That,  relying 
on  said  representations,  defendant  signed  said  note 
without  any  consideration  therefor.  That,  without  his 
knowledge  or  consent,  but  with  the  knowledge  and  con- 
sent and  direction  of  said  company  and  its  members, 
including  said  Potters,  said  note  was  altered  and 
changed,  after  it  was  signed  by  defendant,  by  securing 
the  signature  of  0.  A.  Westfall  thereto.  That  the  note 
in  suit  was  executed  and  delivered  in  renewal  of  said 
former  note,  and  is  without  consideration  and  void. 
That,  knowing  that  said  first  note  was  obtained  by 
fraud,  was  without  consideration,  and  altered  as  afore- 
said, said  company,  by  its  secretary  and  business  man- 
ager, B.  W.  Brockway,  with  the  knowledge,  consent 
and  authority,  and  by  the  direction,  of  the  said  Potters, 
induced  the  defendant  to  execute  the  note  in  suit  in 
renewal  of  said  other  note.  That  said  Brockway,  sec- 
retary of  the  company  and  agent  of  the  Potters,  with 
their  knowledge  and  authority,  and  by  their  direction^ 
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made  Dumeroas  false  and  frandulent  representations  as 
an  indacement  to  get  defendant  to  execute  the  note  in 
suit,  and  agreed  that,  if  defendant  would  do  so,  said 
<»ompany  would  execute  and  deliver  to  him  shares  of  its 
stock  to  the  amount  of  three  hundred  dollars,  which  it 
has  refused  to  do.  That  said  Brockway  represented 
that  said  stock  was  worth  par,  when  in  fact  it  was 
worthless;  and  that  defendant  would  not  have  the  note 
to  pay  until  he  realized  on  the  stock  to  pay  it.  That, 
at  the  time  he  executed  the  note  in  suit,  he  did  not  know 
of  the  said  frauds  and  alteration  as  to  the  said  first 
note.  The  case  was  tried  to  a  jury,  and  a  verdict  for 
the  defendants,  with  twenty-nine  special  findings, 
returned.  Judgment  was  entered  on  the  verdict.  Plain- 
tiflfa  appeal. — Reversed. 

John  Leonard  <&  Son  for  appellants. 

A.  B.  Darbey  and  G.  FT.  Seevers  for  appellees. 

Given,  J. — Defendants  having  admitted  liability 
on  the  note  but  for  the  matters  set  up  as  a  defense, 
the  burden  of  proof  was  upon  them.  At  the  close  of 
their  evidence  plaintiffs  moved  for  a  verdict  on  the 
grounds  that  there  was  no  evidence  showing,  or  tending 
to  show,  that  the  payee  or  either  of  the  indorsees  of  the 
note  in  suit  were  guilty  or  cognizant  of  fraud  in  the 
transaction,  as  alleged  by  defendants,  and  that  there 
was  no  evidence  that  J.  B.  W.  Westfall  was  the  agent 
of  plaintiffs.  This  motion  was  overruled,  and  of  this 
ruling  plaintiffs  first  complain.  It  will  be  observed 
that  defendants  not  only  alleged  fraud  in  the  inception 
of  both  notes,  but  also  that  it  was  with  the  consent, 
and  by  the  direction  and  authority  of  the  payee  and 
said  indorsees,  that  the  alleged  frauds  were  committed. 
The  motion  is  not  based  upon  the  ground  that  there 
was  no  evidence  of  fraud  in  the  inception  of  the  notes, 
fcut  upon  the  ground  that  there  was  no  evidence  that  the 
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payee  or  said  indorsees  were  guilty  of,  or  participated 
therein,  or  that  J.  B.  W.  Westfall  was  agent  for  plain- 
tiffs. One  ground  of  plaintiff's  motion  for  a  new  trial 
was  that  the  verdict  and  special  findings  are  not  sup- 
ported by,  and  are  contrary  to,  the  evidence  and 
instructions,  and  were  rendered  under  the  influence  of 
passion  and  prejudice.  The  overruling  of  this  motion 
is  also  assigned  as  error.  As  these  two  assignments 
involve  an  examination  of  the  evidence,  we  consider 
them  together.  It  will  be  observed  that  the  defense  is^ 
not  the  usual  defense  of  fraud  or  illegality  in  the  incep- 
tion of  the  note,  and  that  plaintiffs  purchased  after 
maturity,  or  with  notice  of  the  fraud  or  illegality. 
The  defense  in  this  case  is  that  the  plaintiffs,  W.  P. 
Potter,  their  indorser,  and  the  Mutual  Loan  &  Trust 
Company,  payee,  conspired  to,  and  authorized  and 
directed,  the  commission  of  the  frauds  alleged.  The 
case  is  not  different,  as  to  the  burden  of  proof  under 
this  defense,  than  it  would  be  if  the  action  was  by  the 
payee,  and  fraud  or  illegality  was  pleaded  as  a  defense^ 
The  rule  announced  in  Bank  v.  Nelson^  41  Iowa,  565, 
does  not  apply  to  this  defense.  This  is  not  a  question: 
whether  the  plaintiffs  are  bound  by  the  fraud  of  an- 
other in  the  inception  of  the  note,  but  whether  they 
were  parties  to  that  fraud.  In  the  view  we  take  of  the 
case,  it  would  not  be  proper  to  discuss  the  evidence  at 
length.  It  is  suflScient  to  say  that  there  is  no  evidence 
upon  which  to  claim  that  either  of  the  plaintiffs  or 
W.  P.  Potter  were  parties  to,  or  cognizant  of,  the 
alleged  frauds,  except  that  they  were  shareholders  in 
the  Mutual  Loan  &  Trust  Company,  and  at  times  pur- 
chased securities  from  the  company.  There  is  no  evi- 
dence tending  to  show  that  said  company,  or  any  of  its^ 
members,  other  than  J.  B.  W.  Westfall  and  B.  W. 
Brockway,  participated  in,  or  knew  of,  said  alleged 
frauds,  except  that  Westfall  was  secretary  and  man- 
ager of  the  company  when  he  procured  the  first  note,. 
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and  Brockway  was  secretary  when  he  procured  the 
note  in  suit.  The  first  was  WestfalPs  note  to  the  com- 
pany, and  was  signed  by  defendant  C.  H.  Young,  as 
surety  for  Westfall,  who  was  acting  for  himself,  and 
not  for  the  company,  in  giving  his  note  to  the  com- 
pany. Brockway  took  the  second  note  in  renewal  of  the 
first,  without  any  knowledge,  so  far  as  appears,  of  the 
alleged  frauds  of  Westfall.  A  delivery  of  the  first  note 
to  Westfall  by  defendant  0.  H.  Young,  after  he  had 
signed  it,  was  not  a  delivery  to  the  company,  but  to 
Westfall  of  his  own  note.  There  was  no  evidence  that 
C.  A.  Westfall  signed  it  after  delivery  to  the  payee.  Plain- 
tiflEs'  motion  for  a  verdict  being  overruled,  they  called 
every  member  of  said  company,  except  one,  who  was 
absent,  and  J.  B.W.  Westfall,  who  had  left  the  country. 
Each  of  said  witnesses,  including  the  plaintiffs  and  W. 
P.  Potter,  denied  any  knowledge  whatever  of  the 
alleged  frauds,  and  B.  W.  Brockway  denied  having 
made  the  representations  and  promises  as  charged  to 
have  been  made  by  him  in  taking  the  note  in  suit. 

From  this  summary  of  the  evidence  it  will  be  seen 
that  defendants  not  only  failed  to  show  that  plaintiffs, 
or  W.  P.  Potter,  or  the  company,  participated  in  the 
alleged  frauds,  but  that  the  plaintiffs  showed  by  uncon- 
tradicted evidence  that  they  neither  authorized  nor 
knew  of  said  frauds.  We  are  unable  to  discover,  from 
the  record,  any  reason  for  this  verdict,  unless  it  is  that 
the  passions  and  prejudices  of  the  jury  against  the 
Loan  and  Trust  Company  and  plaintiffs  were  success- 
fully appealed  to  by  the  same  line  of  argument  that  the 
defendants'  counsel  addressed  to  this  court.  We  are 
told  that  the  Loan  &  Trust  Company,  **by  implication, 
oflBcially  authorized  and  directed  him  (Westfall)  to 
invade  the  country,  and  to  make  false  and  fraudulent 
representations  to  the  footsore  and  unsuspecting  gran- 
gers, and  prey  upon  the  innocent,  and  procure  their 
signatures  to  promissory  notes,  without  any  considera- 
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tion,  payable  directly  to  the  company,  while  they  impa- 
tiently, though  silently,  lurked  in  the  background,  with 
ill  concealed  anxiety  for  the  results  of  the  fraudulent 
work  of  their  authorized  agent,  and  only  too  anxious 
and  willing  to  satisfy  their  hunger  and  thirst  for  fresh 
meat  and  blood  by  feasting  on  the  innocent  lambs  which 
he  was  authorized  and  expected  to  bring  to  the  sham- 
bles.'^  We  discover  no  warrant  for  such  an  implication, 
nor  for  that  and  similar  arguments  presented  in  the  case. 
But  few  of  the  answers  to  special  finding  have  any  sup- 
port in  the  evidence,  and  the  general  verdict  is  contrary 
to  the  evidence  and  instructions.  The  district  court 
might  very  properly  have  sustained  plaintiflE's  motion 
for  a  verdict,  and  surely  should  have  granted  a  new 
trial.    Bevebsed. 
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E.  H.  Faibbaibn  v.  F.  M.  Haislet,  Appellant,         S  m\ 

Defect  in  Pleading  not  to  be  Baised  on  Evidence.  Where  an 
Issne  is  made  and  tried  without  objection,  evidence  tending  to  prove 
it  can  not  be  excluded.    (1) 

Beview  of  Question  of  Fact:  inoomplitk  abstract.  Where  an 
undenied,  amended  abstract  states  that  the  evidence  is  not  all 
before  this  court,  it  will  not  determine  whether  a  fact  found  below  is 
proven.     (2) 

Appeal  from  Chickasaw  District  Cov/rt. — ^HoN.  W*  A. 
HoYT,  Judge. 

Wednesday,  Januaby  31,  1894. 

The  plaintiff  is  the  editor  of  the  New  Hampton 
Courier y  and  the  defendant,  of  the  New  Hampton  Tri- 
htme^ — newspapers  published  in  Chickasaw  county, 
Iowa.  These  two,  with  four  other  papers,  were  appli- 
cants for  the  county  printing  at  the  January  session  of 
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the  board  of  supervisors,  1892.  The  proceedings  of  the 
board  were  such  that  it  awarded  the  printing  to  four  of 
the  papers,  among  which  was  the  defendant's  paper, — 
the  New  Hampton  Tribune.  The  plaintiflE's  paper,  the 
New  Hampton  Courier^  was  excluded  from  the  list,  and 
he  appealed  to  the  district  court.  In  the  district  court, 
Fairbairn  filed  what  is  denominated  in  the  abstract  as 
''Pleadings  of  Appellant. ''  The  pleading  commences  as 
follows:  ''The  appellant,  E.  H.  Fairbairn,  publisher  of 
the  New  Hampton  Courier^  shows  the  court  that  many 
of  the  facts  necessary  to  be  known  in  order  to  properly 
understand  and  decide  this  case  do  not  appear  in  the 
record  of  the  board  of  supervisors,  and  he  files  this 
pleading  to  make  said  facts  a  part  of  the  record.  Said 
facts  are  as  follows,  to  wit.''  The  facts  recited  are  with 
reference  to  the  proceedings  of  the  board,  the  appear- 
ance before  it  of  the  claimants,  the  facts  as  to  lists  pre- 
sented, and  the  conclusions  of  the  board  in  awarding 
the  printing.  It  is  not  important  to  set  out  the  plead- 
ing. To  this  pleading  the  defendant  filed  his  answer 
as  follows:  "Comes  F.  M.  Haislet,  defendant,  and  for 
answer  herein  denies  each  and  every  allegation  in  plain- 
tiflE's  pleading  contained.  Denies  that  there  was  any 
action  taken  by  the  board,  from  which  an  appeal  could 
be  taken.''  Upon  the  issue  thus  formed,  evidence  was 
taken  on  the  part  of  the  plaintiff,  at  the  close  of  which 
defendant  filed  a  motion  to  "dismiss  the  appeal  and 
enter  judgment  for  defendant  on  the  following  grounds, 
to  wit. "  The  grounds  are  ten  in  number,  each  of  which 
is  based  on  what  "the  evidence  fails  to  show,"  or  what 
the  "undisputed  evidence  shows."  The  district  court 
overruled  the  motion,  and  it  then  appears  from  the 
abstract  that  "defendant,  F.  M.  Haislet,  stands  on  his 
said  motion,  and  refuses  to  plead  further."  The  court 
gave  judgment  for  the  plaintiff,  making  his  paper  one 
of  the  official  papers  of  the  county,  and  from  the  order 
the  defendant,  Haislet,  appeals. — Affirmed. 
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J.  W.  Sandmhy  and  T.  C.  Clary  for  appellant. 
No  argument  for  appellee. 

Granger,  C.  J. — ^I.  H.  Shaver  was  attorney  for 
the  plaintiff  in  the  proceeding  before  the  board  at  its 
January  session,  1892,  when  the  order  designating  the 
papers  was  made.  At  the  trial  of  the  issue  in  the  district 
court,  he  was  called  as  a  witness  by  plaintiff,  and  inter- 
rogated as  to  the  proceeding  before  the  board  by  ques- 
tions tending  to  show  whether  or  not  there  was  a  contest 
before  the  board  from  which  an  appeal  could  be  taken. 
The  evidence  was  admitted  under  objection,  and  it  is 
now  urged  that  the  court  erred  in  admitting  it.  The 
evidence  tended  to  prove  the  allegations  or  statements 
of  the  pleading  filed  by  plaintiff,  on  which  defendant 
took  issue  by  his  answer.  It  is  not  for  us  to  question 
the  suflBciency  of  the  issue  formed.  It  was  made  by  the 
parties  without  objection,  and  was  for  trial.  The  evi- 
dence was  pertinent  and  material  to  the  issue  joined. 
The  pleading  filed  plainly  indicated  the  line  of  inquiry 
to  follow,  and,  if  it  was  improper,  defendant  should 
have  declined  such  an  issue,  by  attacking  the  pleading 
as  insufficient  or  improper.  The  part  of  the  pleading 
we  have  quoted  shows  a  purpose  to  prove  facts  not  of 
record  in  the  proceedings  of  the  board,  and  the  further 
averments  specify  the  particular  facts.  Any  legal  objec- 
tion was  plainly  apparent  on  the  face  of  the  pleading. 

II.  Upon  the  trial  the  district  court  must  have 
found  that  there  was  a  contest  from  which  an  appeal 
could  be  taken.  It  is  insisted  to  us  tha^t  the  evidence 
fails  to  show  such  a  contest,  and,  further,  that  it  shows, 
without  dispute,  that  there  was  no  such  contest.  These 
questions  we  can  not  determine,  under  the  condition  of 
the  record.  They  involve  an  examination  of  the  evi- 
dence. Appellee  files  an  additional  abstract,  in  which 
some  additional  evidence  is  referred  to^  and  it  is  stated 
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that  the  bill  of  exceptions  contains  all  the  evidence, 
and  that  appellant's  abstract  **only  sets  out  a  very 
small  part  of  the  bill."  It  is  then  stated  that  the 
abstract  and  the  amended  abstract  contain  only  a  small 
part  of  the  bill  of  exceptions  and  evidence.  The  state- 
ments in  the  amended  abstract  are  to  be  taken  as  true. 
Marsh  v.  Smith,  73  Iowa,  295,  34  N.  W.  Rep.  866; 
Acton  V.  Coffman,  74  Iowa,  17,  36  N.  W.  Rep.  774; 
Foley  V.  Hefferon,  70  Iowa,  572,  31  N.  W.  Rep.  877. 
Appellant  has  filed  no  denial  of  appellee's  abstract,  and 
this  case  is  clearly  within  the  rule  of  those  cited.  With- 
out the  evidence  all  before  us,  we  can  not  determine 
what  it  proves  or  disproves,  which  are  the  only  remain- 
ing questions  presented.  See  Shattuck  v.  Insurance  Co. , 
78  Iowa,  377,  43  N.  W.  Rep.  228;  NeUjsf  v.  Hilker,  51 
N.  W.  Rep.  23.    The  judgment  below  is  affibmed. 


fW-m  ^*     ^'     FURLEY  AND    S.     A.    StEIN   V.     ThE    CHICAGO, 

'^^— ^  Milwaukee  &  St.  Paul  Railway  Company, 

90    146  .  ,,        . 

Li28  3ft4.  Appellant. 

Transporting  Infected  Cattle  into  Iowa :  liability  not  abso- 
lute. Bringing  a  oow  which  is  transferred  to  a  common  carrier  from 
a  connecting  line,  into  the  state,  which  cow  is  one  originally  shipped 
from  Iowa  into  the  south  and  reshipped  to  Iowa,  and  which  has 
Texas  fever  when  brought  back  here,  does  not  make  the  common 
earner  absolutely  liable  for  damages  to  those  injured  by  the  importa- 
tion, under  Code,  section  4058,  as  amended  by  Acts,  Twenty-first 
General  Assembly,  chapter  156,  and  such  injury  makes  a  prima  faci0 
case  of  liability,  only,  which  may  be  rebutted  by  showing  that  the 
railway  company  was  free  from  negligence.  Bobinson,  J.,  dissenting; 
EllNNE,  J.,  taking  no  part. 

Appeal  from  Tama  District  Court. — ^Hon.  L.  Q-.  Kinne, 

Judge. 

Wednesday,  January  31,  1894. 

Action  to  recover  damages  for  the  loss  of  certain 
cattle  which,  it  is  alleged,  died  from  the  disease  called 
<< Texas  fever,''  which  disease  was  contracted  by  con- 
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tact  with  a  cow  which  the  defendant  unlawfully  trans- 
ported into  this  state  from  the  state  of  Illinois.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiffs.     Defendant  appeals. — Reversed. 

Mills  &  Keeler  for  appellant* 

Struhle  d  Stiger  for  appellees. 

EoTHBOCK,  J. — ^It  appears  from  the  record  that  on 
June  22,  1890,  one  Nathan  L.  Brown  shipped  from 
Long  Beach,  on  the  Gulf  of  Mexico,  six  miles  east  of 
Pass  Christian,  in  the  state  of  Mississippi,  a  car  load 
of  emigrant  movables,  consisting  of  household  goods, 
a  horse,  and  a  cow,  to  a  station  on  defendant's  road  at 
Elberon,  Tama  county,  in  this  state.  Brown  accompa- 
nied the  car,  and  remained  in  charge  of  its  contents, 
throughout  the  journey.  The  car  was  billed  through 
from  the  starting  point  to  its  destination,  and  it  was 
transported  over  connecting  lines  until  it  reached  Port 
Byron  Junction,  in  the  state  of  Illinois,  where  it  was 
delivered  to  the  defendant,  to  be  forwarded  over  de- 
fendant's road  to  its  destination.  When  the  car  arrived 
at  Elberon,  which  was  about  June  27,  1890,  Brown 
unloaded  and  took  away  his  property.  He  turned  the 
cow  into  a  pasture  with  plaintiflfs'  cattle,  and  it  is 
claimed  by  the  plaintiffs  that  their  cattle  contracted  the 
disease  known  as  "Texas  fever''  from  said  cow,  and 
that  by  reason  thereof  about  thirty-two  of  plaintiflEs' 
cattle  died.  The  defendant  filed  an  answer  in  two 
counts.  The  plaintiffs  demurred  to  the  second  count 
of  the  answer.  The  court  sustained  the  demurrer. 
The  trial  proceeded  upon  the  petition  and  the  first 
count  in  the  answer.  The  main  contention  on  the 
trial,  after  the  demurrer  was  sustained,  appears  to 
have  been  on  the  question  whether  the  plaintiffs'  cattle 
died  from  Texas  fever  by  contagion  from  the  said  cowf 
owned  by  Brown,  or  from  some  other  disease. 
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It  is  conceded  by  counsel  for  the  respective  parties 
that  the  principal  question  on  this  appeal  is  whether 
the  demurrer  to  the  second  count  of  the  answer  was 
rightly  sustained.  We  will,  therefore,  proceed  to  a  con- 
sideration of  that  question.  The  defendant,  in  the 
second  count  of  the  answer,  admits  that  it  received  the 
car  at  Port  Byron  Junction  in  the  state  of  Illinois, 
with  a  waybill  of  said  car  and  contents,  and  that  said 
cow  and  other  property  were  shipped  from  Long 
Beach,  near  Pass  Christian,  Mississippi.  The  defensive 
part  of  the  answer  is  as  follows:  '*And  defendant 
further  avers  that  at  no  time  while  said  car  and  stock 
were  so  in  its  possession  or  under  its  control,  whether 
in  transit  or  otherwise,  did  it  have  any  knowledge  or 
information  whatever,  of  any  nature  or  degree,  that 
said  cow  was  in  such  condition  as  to  infect  with  or  to 
communicate  Texas  fever  to  other  cattle,  or  to  plain- 
tiffs' cattle ;  that,  if  such  cow  was  then  in  that  condi- 
tion, such  fact  was  utterly  unknown  to  this  defendant, 
and  could  not  have  been  discovered  by  it  with  the 
means  then  at  its  command,  or  in  the  exercise  of  such 
care  on  its  part  as  was  required  by  law,  under  the  cir- 
cumstances; that  this  defendant  exercised  all  due  care 
and  caution  on  its  part,  and  had  neither  knowledge  nor 
means  of  knowledge  that  said  cow,  when  so  brought 
within  the  state  of  Iowa,  or  when  delivered  at  Elberon, 
was  diseased,  or  was  in  such  condition  as  to  infect  with 
or  to  communicate  to  other  cattle  Texas  fever,  as 
alleged  in  plaintiffs'  petition,  and  it  was  not  negligent 
in  that  respect. '^  There  were  several  paragraphs  in 
the  demurrer,  separately  numbered;  but  there  was 
really  only  one  ground  upon  which  it  was  claimed  that 
the  answer  was  vulnerable  to  the  demurrer.  It  is 
clearly  stated  in  the  seventh  paragraph,  which  is  as 
follows:  **The  statute  of  Iowa  expressly  prohibited  any 
person  from  bringing  into  this  state  cattle  in  such  a 
condition  as  to  infect  with  or  to  communicate  Texas 
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fever  to  other  cattle.  Defendant,  in  the  said  second 
count  of  its  answer,  admits,  by  implication,  the  viola- 
tion of  this  statute,  but  pleads,  as  a  defense  and  excuse, 
that  it  acted  in  ignorance  and  without  information  as 
to  the  condition  of  the  animal  in  question;  and  the 
admission  of  the  defendant  that  it  violated  the  law  of 
this  state  is  not  excused  by  an  allegation  of  want  of 
knowledge  or  information,  nor  that  it  acted  in  violation 
of  law  in  ignorance  of  its  provisions,  and  exercised 
care  in  the  premises. '^  It  will  be  observed  that  the 
demurrer  is  as  broad  as  the  answer,  and  the  question 
presented  is,  is  the  defendant  absolutely  liable  to  the 
plaintiflEs,  notwithstanding  the  fact  that  its  agents  and 
employees  had  no  knowledge  or  information  of  the  con- 
dition of  the  cow,  and  that  the  said  condition  could 
not  have  been  discovered  by  the  exercise  of  proper 
care  and  caution,  and  that  the  defendant  was  not  neg- 
ligent in  receiving  the  car,  and  transporting  its  contents 
to  their  destination.  The  ruling  on  the  demurrer  pre- 
cluded the  defendant  from  showing  that  it  exercised  all 
proper  care  and  caution,  and  was  not  chargeable  with 
negligence;  and  the  charge  to  the  jury  was  to  the  effect 
that  if  the  cow  was,  at  the  time  of  shipment,  in  such 
condition  as  to  infect  with  or  communicate  Texas  fever 
to  other  cattle,  and  did  communicate  the  disease  to 
plaintiffs'  cattle,  from  which  disease  they,  or  some  of 
them,  died,  the  defendant  was  absolutely  liable  for 
damages. 

The  question  is  to  be  determined  by  the  construc- 
tion placed  on  chapter  156  of  the  Acts  of  the  Twenty- 
first  General  Assembly,  which  is  amendatory  to,  or 
rather  substituted  for,  sections  4058  and  4059  of  the 
Code.  The  second  section  of  the  act,  which  is  desig- 
nated as  section  4058,  prohibits  any  person  or  corpora- 
tion from  importing  any  cattle  into  this  state  which,  at 
the  time  of  such  importation,  are  in  such  condition  as^ 
to  infect  with  or  communicate  to  other  cattle  pleuro- 
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pneumonia,  or  splenic  or  Texas  fever.  It  makes  the 
violation  of  the  law  a  misdemeanor,  and  visits  the 
offender  with  a  fine  of  not  less  than  three  hundred  dol- 
lars and  not  more  than  one  thousand  dollars,  or  by 
both  fine  and  imprisonment  in  the  county  jail  not 
exceeding  six  months,  in  the  discretion  of  the  court. 
The  third  section  of  the  act  is  as  follows:  *'Any  per- 
son who  shall  be  injured  or  damaged  by  any  of  the  acts 
of  the  persons  named  in  section  4058,  and  which  are 
prohibited  by  such  section,  in  addition  to  the  remedy 
therein  provided,  may  bring  an  action  at  law  against 
any  such  persons,  agents,  employees  or  corporation 
mentioned  therein,  and  recover  the  actual  damages 
sustained  by  the  person  or  persons  so  injured,  and 
neither  said  criminal  proceeding  nor  said  civil  action 
shall  in  any  stage  of  the  same  be  a  bar  to  a  conviction 
or  to  a  recovery  in  the  other.  This  statutory  provi- 
sion does  not  appear  to  us  to  be  essentially  different, 
so  far  as  the  rule  of  liability  thereunder  is  involved, 
from  that  part  of  section  of  1289  of  the  Code  which 
was  under  consideration  by  this  court  in  the  case  of 
Small  V.  Railway  Co,,  50  Iowa,  338.  That  provision  is 
as  follows:  **Any  corporation  operating  a  railway 
shall  be  liable  for  all  damages  by  fire  that  is  set  out  or 
caused  by  operating  of  any  such  railway,  and  such 
damage  may  be  recovered  by  the  party  damaged  in 
the  same  manner  as  set  forth  in  this  section  in  regard 
to  stock,  except  as  to  double  damages. '^  It  was  held 
in  the  case  above  cited,  that  this  does  not  create  an 
absolute  liability,  but  makes  the  fact  of  an  injury  so 
occurring  only  prima  facie  evidence  of  negligence, 
which  may  be  rebutted  by  a  showing  of  freedom  from 
negligence.  It  is  true  that  the  decision  in  that  case 
was  made  by  a  divided  court;  but  the  rule  of  the 
majority  has  since  been  followed  in  very  many  cases. 
See  Slosson  v.  Railway  Co.,  51  Iowa,  294,  1  N.  W.  Rep. 
543;  Libhy  v.  Railway  Co.,  52  Iowa,  92,  2  N.  W.  Eep» 
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982;  Babcoch  v.  Bailway  Co.,  62  Iowa,  593,  13  N.  W- 
Rep.  740  and  17  N.  W.  Rep.  909;  Bose  v.  Bailway  Co.j 
72  Iowa,  625,  34  N.  W.  Rep.  450;  Seska  v.  Bailway 
Co.  J  77  Iowa,  137,  41  N.  W.  596;  Engle  v.  Bailway 
Co.,  77  Iowa,  661,  37  N.  W.  Rep.  6,  and  42  N.  W.  512; 
Greenfield V.  Bailway  Co.,  83  Iowa,  270,  49  N.  W.  Rep. 
95.  And  since  the  decision  was  made  in  SmalVs  case 
there  have  been  six  regular  sessions  of  the  general 
assembly,  and  we  are  not  aware  that  at  any  time  there 
has  been  any  proposition  introduced  looking  to  an 
amendment  of  this  statute,  so  as  to  make  the  liability 
for  setting  out  fires  absolute.  Under  such  circum- 
stances, it  would  be  an  amazing  departure  from  a  long 
line  of  decisions  to  hold  that  the  construction  adopted 
in  SmalVs  case  is  not  the  settled  law  of  this  state,  as 
expressed  by  this  court,  and  as  enacted  by  the  lawmak- 
ing power.  As  we  have  said,  the  statute  declaring 
liability  for  setting  out  fires,  so  far  as  the  question  of 
its  absoluteness  is  involved,  is  not  different  from  the 
statute  applicable  to  this  case.  We  need  not  here  set 
them,  out  side  by  side.  They  are  assentially  the  same, 
as  wiU  appear  by  any  fair  examination  of  their  provi- 
sions. It  is  provided  by  a  statute  of  the  state  of  Kan- 
sas as  follows:  **That  no  person  or  persons  shall 
drive  or  cause  to  be  driven  into  or  through  any  county 
in  this  state,  any  cattle  diseased  with  the  disease 
known  as  Texas,  splenic,  or  Spanish  fever.  Any  per- 
son violating  any  provision  of  this  act  shall  on  convic- 
tion be  adjudged  guilty  of  a  misdemeanor,  and  shall  be 
fined  not  less  than  one  hundred  and  not  more  than  one 
thousand  dollars,  and  be  imprisoned  in  the  county  jail 
not  less  than  thirty  days  and  not  more  than  one  year.'' 
Another  section  of  the  same  act  is  as  follows:  ^^Any 
person  or  persons  who  shall  drive  or  cause  to.be  driven 
into  or  through  any  county  in  this  state  any  of  the 
cattle  mentioned  in  section  one  of  this  act,  in  violation 
of  this  act,  shall  be  liable  to  the  party  injured  for  all 
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damages  tliat  may  arise  from  the  communication  of 
disease  from  the  cattle  so  driven  to  be  recovered  in 
civil  action,  and  the  party  so  injured  shall  have  a  lien 
upon  the  cattle  so  driven.^'  In  the  case  of  Pateev. 
AdamSj  37  Kan.  133,  14  Pac.  Rep.  505,  it  was  held 
that  in  an  action  to  recover  damages  under  this  statute 
it  was  essential  for  the  plaintiff  to  allege  and  prove 
that  the  defendant  knew,  or  had  reason  to  know,  that 
the  cattle  so  driven  were  diseased  with  the  fever,  or 
were  liable  to  communicate  the  disease  to  the  domestic 
cattle  of  the  state.  It  will  be  observed  that  the  statute 
involved  in  that  case  is  not  essentially  different  from 
our  own.  They  both  declare  a  liability  in  general 
terms,  without  any  language  importing  an  absolute 
liability.  The  cited  case  goes  much  further  than 
SmalVs  case^  or  than  we  do  in  the  case  at  bar,  and 
holds  that  the  burden  of  proof  of  knowledge  or  negli- 
gence is  on  the  plaintiff.  Patee  v.  Adams,  supra,  was 
followed  and  approved  in  Railway  Co.  v.  Finley,  38 
Kan.  350,  16  Pac.  Rep.  951.  Counsel  for  appellee 
admit  that  the  cited  cases  involve  the  same  question 
which  we  are  considering.  It  is  to  be  conceded  that  a 
contrary  rale  has  been  adopted  in  the  state  of  Missouri. 
See  Wilson  v.  Railway  Co.,  60  Mo.  184,  and  Surface  v. 
Railway  Co.,  63  Mo.  452.  In  our  opinion,  the  rule  of 
the  Kansas  cases  is  in  line  with  the  better  principle. 

But  it  is  claimed  by  counsel  for  appellee  that  the 
question  has,  in  effect,  been  determined  by  this  court; 
and  we  are  cited  to  the  cases  of  Jamison  v.  Burton,  43 
Iowa,  282;  Dudley  v.  Sautbine,  40  Iowa,  650;  State  v. 
Thompson,  74  Iowa,  119,  37  N.  W.  Rep.  104;  and 
State  V.  Cloughly,  73  Iowa,  626,  35  N.  W.  Rep.  652. 
These  and  other  cases  which  have  been  decided  by  this 
court  are  mainly  prosecutions  for  violations  of  the 
prohibitory  liquor  law  of  this  state  by  selling  beer  to 
minors  and  inebriates,  and  it  is  held  that  want  of 
knowledge  of  the  age  or  habits  of  the  purchaser  is  no 
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defense.  The  principle  upon  which  the  cases  rest  is 
that  the  avocation  of  the  vendor  of  intoxicating  liquors 
is  unlawful,  except  under  certain  circumstances,  and 
that,  when  he  sells,  he  assumes  the  burden  of  knowing 
that  these  circumstances  exist,  and  sells  his  liquor  at 
his  peril.  It  is  a  general  rule  that  mere  ignorance  of 
fact  will  not  excuse  a  person  from  a  penalty  provided 
by  statute.  3  Greenleaf  on  Evidence,  section  21.  But 
that  principle  can  have  no  application  to  one  who,  in 
the  pursuit  of  a  lawful  calling,  and  in  the  exercise  of 
proper  care  and  caution,  does  an  act  contrary  to  some 
statutory  requirement.  The  theory  of  appellee  is  that 
defendant  committed  a  criminal  act,  the  violation  of 
which  is  punishable  by  fine  and  imprisonment,  and 
that,  as  it  could  make  no  successful  defense  to  a 
criminal  prosecution,  it  is  absolutely  liable  for  the 
damages  occasioned  by  the  criminal  act.  This*  is  not 
an  absolute  rule.  The  law  is  well  settled  that,  when  a 
railroad  train  is  operated  through  a  city  at  a  rate  of 
speed  prohibited  by  law  or  ordinance  under  a  penalty, 
there  is  no  absolute  liability  to  a  person  injured  by 
reason  of  the  violation  of  the  law  or  ordinance.  It 
may,  in  such  case,  be  shown  that  the  person  injured 
contributed  to  cause  the  injury  by  his  own  negligence. 
The  application  of  the  principle  contended  for  to  the 
facts  of  this  case,  it  appears  to  us,  shows  conclusively 
that  the  defendant  should  have  the  right  to  prove,  if  it 
can,  that  it  was  free  from  negligence  in  receiving  and 
transporting  the  car  over  its  road.  There  is  no  hard- 
ship to  plaintiffs  in  adopting  this  rule.  The  case  is 
exceptional  in  its  facts.  It  was  not  an  ordinary  ship- 
ment of  live  stock,  which  would  put  the  employers  on 
inquiry  as.  to  whether  the  animals  were  such  as  come 
within  the  provisions  of  the  statute.  The  cow  was  not 
bred  in  the  south.  The  owner  of  the  property  was  a 
resident  of  this  state.  In  the  fall  of  the  year  previous 
to  the  shipment  complained  of.  Brown  went  to  Long 
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Beach  to  remain  during  the  winter.  He  shipped  his 
cow,  with  certain  household  goods,  to  that  place,  and 
the  alleged  cause  of  action  arose  when  he  reshipped  the 
property  to  this  state  in  the  spring  following.  There 
was  nothing  in  the  appearance  of  the  cow  indicating 
that  she  had  any  disease.  The  fact  appears  to  be  that 
she  was  not  diseased.  She  was  milked  during  all  the 
time  she  was  in  the  south,  and  after  she  was  returned 
to  this  state,  and  the  milk  was  used  by  Brown's  family. 
In  the  autumn  of  the  following  year  she  was  fattened 
and  slaughtered,  and  her  flesh  was  used  for  food. 
There  is  evidence,  however,  to  the  effect  that  an 
animal  acclimated  in  the  south,  and  removed  to  this 
state,  may  communicate  the  Texas  fever  to  cattle  here 
without  showing  any  evidence  of  the  disease  itself.  In 
view  of  this  claim,  and  in  consideration  of  the  fact 
that  the  defendant,  as  a  common  carrier,  is  bound  to 
receive  and  transport  freight  offered  for  shipment,  it 
would  be  unjust  and  unreasonable  to  require  that  it  be 
absolutely  liable  to  pay  all  damages  arising  by  reason 
of  the  carrying  of  animals  that  may  communicate 
contagious  diseases,  without  allowing  it  to  be  shown 
that  the  carrier  had  no  notice,  and  could  not,  by  the 
use  of  reasonable  care,  have  ascertained,  that  the 
animal  belonged  to  the  class,  the  transportation  of 
which  is  forbidden  by  the  statute.  We  think  the 
statute  under  consideration  does  not  impose  any  such 
absolute  liability.  The  business  of  a  common  carrier 
is  not  only  lawful,  but  it  is  absolutely  essential  as  an 
agency  in  the  transaction  of  the  business  interests  and 
commercial  affairs  of  the  country.  Under  the  facts  of 
this  case,  the  claim  of  appellee,  in  the  face  of  the  facts 
pleaded  in  the  answer,  is  that  the  defendant  was  bound 
at  its  peril,  before  receiving  the  car,  to  ascertain  that 
the  animal  was  not  in  such  condition  as  to  communi- 
cate the  disease  to  other  cattle.  Under  the  law  of  this 
state  and  the  act  of  congress  known  as  the  ^*  Interstate 
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Commerce  Law,'^  the  defendant  was  bound  to  receive 
freight  in  car  lots,  and  haul  it  to  its  destination. 
McClain's  Code,  section  2039;  U.  S.  Stat.  1885-87, 
page  379.  And  the  nature  of  the  freight  in  this  case 
was  such  that  the  defendant  was  bound  to  act  promptly. 
It  was  liable  to  an  action  for  damages,  if  it  failed  to  so 
act.  The  contention  of  plaintifiE  is  that  there  is  a 
liability  to  fine  and  imprisonment  and  damages  for 
receiving  and  hauling  the  car.  Suppose  that  the 
defendant  was  a  natural  person,  and  should  be  indicted, 
and  he  should  offer  to  prove  the  facts  set  up  in  this 
answer;  we  think  there  ought  to  be  no  question  that 
it  would  be  a  great  error  to  reject  the  evidence,  and 
hold  the  defendant  guilty  of  a  crime,  and  imprison 
him  in  a  county  jail  for  six  months,  and  fine  him 
one  thousand  dollars.  There  is  nothing  in  either  the 
letter  or  the  spirit  of  the  statute  which  would  sanction 
any  such  proceeding.  The  case  is  essentially  different 
from  those  arising  upon  such  police  regulations  as  are 
enacted  for  the  purpose  of  regulating  dramshops, 
gambling  houses,  and  the  smuggling  of  goods,  and 
the  like.  Counsel  for  appellee,  in  their  argument  in 
this  court,  say  that,  if  the  construction  of  the  statute 
which  we  have  adopted  is  to  prevail,  **it  will  at  once 
become  a  dead  letter,  and  may  as  well  be  repealed.'' 
We  think  the  fears  of  counsel  are  groundless.  As  we 
have  said,  the  case  at  bar  is  exceptional  in  its  facts. 
We  hold  that  the  defendant  should  be  allowed  to  show 
that  it  was  blameless,  if  it  can  make  such  a  showing. 
The  rule  in  the  Small  case  left  that  statute  in  full  force, 
and  recovery  has  been  had  under  that  law  in  a  large 
number  of  cases,  as  the  reports  of  the  decisions  of  this 
court  will  show.     The  judgment  of  the  district  court  is 

RBVEBSED. 

KiNNE,  J.,  took  no  part  in  the  decision  of  this  case. 

EoBiNSON,  J.    (dissenting), — I  do    not   agree  to 
what  is  said  in  the  foregoing  opinion  in  regard  to  the 
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effect  of  chapter  156  of  the  Acts  of  the  Twenty-First 
General  Assembly.  Section  4058  of  the  Code,  as 
amended  by  that  act,  provides  as  follows:  <<*  *  *  Any 
railway  company  ♦  ♦  ♦  who  shall  carry,  ship  or 
deliver  any  cattle  into  this  state  ♦  ♦  *  which,  at  the 
time  they  were  ♦  ♦  *  brought,  shipped  or  transported 
into  this  state  were  in  such  condition  as  to  infect  with 
or  to  communicate  to  other  cattle,  pleuro-pneumonia, 
or  splenetic  or  Texas  fever,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  three  hundred  dol- 
lars, and  not  more  than  one  thousand  dollars,  or  by 
both  fine  and  imprisonment  in  the  county  jail  not 
exceeding  six  months.  *  *  *^'  In  my  opinion,  the 
offense  for  which  that  section  provides  is  one  of  the 
class  referred  to  in  3  Greenleaf  on  Evidence,  section  21, 
in  the  following  language:  *^ Where  a  statute  com- 
mands that  an  act  be  done  or  omitted  which,  in  the 
absence  of  such  statute,  might  have  been  done  without 
culpability,  ignorance  of  the  fact  or  state  of  things  con- 
templated by  the  statute,  it  seems,  will  not  excuse  its 
violation.  Thus,  for  example,  when  the  law  enacts 
the  forfeiture  of  a  ship  having  smuggled  goods  on 
board,  and  such  goods  are  secreted  on  board  by 
some  of  the  crew,  the  owner  and  oflBcers  being  alike 
innocently  ignorant  of  the  fact,  yet  the  forfeiture 
is  incurred,  notwithstanding  their  ignorance.  Such  is 
also  the  case  in  regard  to  many  other  fiscal,  police 
and  other  laws  and  regulations,  for  the  mere  viola- 
tion of  which,  irrespective  of  the  motives  or  knowl- 
edge of  the  party,  certain  penalties  are  enacted;  for 
the  law,  in  these  cases,  seems  to  bind  the  party  to 
know  the  facts  and  to  obey  the  law  at  his  peril. '^  In 
Commonwealth  v.  Raymond^  97  Mass.  568,  it  is  said  to 
be  the  general  rule,  where  acts  which  are  not  evil  in 
themselves  are  prohibited  by  law  from  motives  of 
public  policy,  and  not  because  of  their  moral  turpitude 
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or  the  criminal  intent  with  which  they  are  committed, 
that  persons  are  bound  to  know  the  facts  and  obey  the 
law  at  their  peril.  That  doctrine  I  understand  to  be 
fully  sustained  by  the  authorities.  Thus,  in  1  Wharton 
on  Criminal  Law,  section  88,  it  is  said:  **When 
a  statute  makes  an  act  indictable  irrespective  of  guilty 
knowledge,  then  ignorance  of  fact,  no  matter  how  sin- 
cere, is  no  defense.  ♦  ♦  *  The  function  of  imposing 
indictability  on  pernicious  acts,  irrespective  of  intent, 
is  one  which  has  been  exercised  by  legislatures,  not 
only  frequently,  but  from  necessity.  *  *  *  The  ques- 
tion is  one  of  policy;  and  this  may  be  taken  into  con- 
sideration when  the  legislative  meaning  is  sought. 
That  a  man  should  be  convicted  of  a  malicious  act 
without  proof  of  malice,  or  of  a  negligent  act  without 
proof  of  negligence,  is  of  course  an  enormity  which  no 
legislature  could  be  supposed  to  direct.  But  it  is 
otherwise  as  to  certain  mischievous  acts,  which  it  may 
be  a  sound  policy  to  prohibit  arbitrarily,  because  they 
imperil  public  safety  (as,  for  example,  the  selling  of 
intoxicating  drinks,  and  defective  storing  of  explosive 
compounds),  and  because  to  require  scienter  to  be 
proved  would  be  to  defeat  the  object  of  the  statutes, 
since  in  many  cases,  and  those  the  most  dangerous  of 
the  class,  it  would  be  out  of  the  power  of  the  prosecu- 
tion to  prove  ^ciewfer  beyond  reasonable  doubt.  *  ♦  *'^ 
The  doctrine  of  the  statements  quoted  is  illustrated  by 
the  citation  of  numerous  cases  where  persons  were 
adjudged  guilty  of  crimes  by  innocently  doing  acts 
which  they  believed,  and  had  good  reason  to  believe, 
were  lawful;  and  the  conclusion  of  the  author  is  that 
honest  ignorance  of  a  fact  maybe  no  more  of  a  defense 
than  honest  ignorance  of  a  law,  and  that  honest  belief 
that  an  illegal  act  is  legal  is  not  necessarily  a  defense 
in  a  criminal  prosecution.  See,  also.  State  v.  Rartfiel^ 
24  Wis.  60;  4  Am.  andEng.  Encyclopedia  of  Law,  689. 
The  doctrine  of  the  authorities  cited  was  approved  in 
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the  recent  case  of  Commonwealth  v.  Weiss^  139  Pa.  St. 
247,  21  Atl.  Rep.  10.  A  legislative  enactment  of  that 
state,  known  as  the  '* Oleomargarine  Act,''  provided 
that  **no  person,  firm  or  corporate  body  shall  manu- 
facture out  of  any  oleaginous  substance  or  any  com- 
pound of  the  same,  other  than  that  produced  from 
unadulterated  milk  or  cream  from  the  same,  any 
article  designed  to  take  the  place  of  butter  or  cheese 
produced  from  pure  unadulterated  milk,  or  cream  from 
the  same,  or  of  any  imitations  or  adulterated  butter  or 
cheese,  nor  shall  sell  or  offer  for  sale,  or  have  in  his, 
her  or  their  possession  with  intent  to  sell  the  same  as 
an  article  of  food."  The  act  also  provided  that  every 
person  who  should  manufacture,  sell,  or  oflEer  or  expose 
for  sale,  or  have  in  his  possession  with  intent  to  sell, 
any  substance,  the  manufacture  and  sale  of  which  is 
prohibited  by  the  provision  quoted,  should  for  every 
such  oflEense  forfeit  and  pay  the  sum  of  one  hundred 
dollars.  The  action  named  was  commenced  against 
the  keeper  of  a  restaurant  to  recover  the  statutory  pen- 
alty for  a  violation  of  the  law.  It  appeared  that  he 
had  served  a  customer  with  oleomargarine,  contrary  to 
the  provisions  of  the  act  specified,  but  that  he  did  not 
knowingly  furnish,  or  authorize  to  be  furnished,  to  any 
of  his  customers,  any  oleomargarine,  but  so  far  as  he 
knew,  furnished  genuine  butter.  In  considering  his 
guilt,  the  court  said:  * 'Whether  a  criminal  intent  or 
a  guilty  knowledge  is  a  necessary  ingredient  of  a  statu- 
tory oflEense  is  a  matter  of  construction. 

**It  is  for  the  legislature  to  determine  whether  the 
public  injury  threatened  in  any  particular  matter  is 
such,  and  so  great,  as  to  justify  an  absolute  and  indis- 
criminate prohibition,  even  if,  in  the  honest  prosecu- 
tion of  any  particular  trade  or  business,  conducted  for 
the  manufacture  of  articles  of  food,  the  product  is 
healthful  and  nutritious ;  yet,  if  the  opportunities  for 
fraud  and  adulteration  are  such  as  to  threaten  the  pub- 
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lie  health,  it  is  undoubtedly  in  the  power  of  the  legis- 
lature either  to  punish  those  who  knowingly  traffic  in 
the  fraudulent  article,  or,  by  a  sweeping  provision  to 
that  effect,  to  prohibit  the  manufacture  and  sale  alto- 
gether. The  question  for  us  to  decide,  therefore,  is 
whether  or  not,  from  the  language  of  the  statute,  and 
in  view  of  the  manifest  purpose  and  design  of  the 
same,  the  legislature  intended  that  the  legality  or  ille- 
gality of  the  sale  should  depend  upon  the  ignorance  or 
knowledge  of  the  party  charged.  The  statute  in  ques- 
tion was  the  exercise  of  the  police  power,  and  the  act 
was  sustained  upon  this  ground,  not  only  in  this  court, 
but  also  in  the  supreme  court  of  the  United  States. 
*  *  *  The.  prohibition  is  absolute  and  general;  it 
could  not  be  expressed  in  terms  more  explicit  and  com- 
prehensive. The  statutory  definition  of  the  offense 
embraces  no  word  implying  that  the  forbidden  act  shall 
be  done  knowingly  or  willfully,  and,  if  it  did,  the 
design  and  purpose  of  the  act  would  be  practically 
defeated.  The  intention  of  the  legislature  is  plain — 
that  persons  engaged  in  the  traffic  shall  engage  in  it  at 
their  peril,  and  that  they  can  not  set  up  their  ignorance 
of  the  nature  and  qualities  of  the  commodities  they  sell 
as  a  defense.  ^^ 

The  rule  of  the  authorities  cited  has  been  frequently 
recognized  by  this  court.  In  State  v.  ProbascOy  62  Iowa, 
401,  17  N.  W.  Eep.  607,  it  was  held  that  if  a  minor 
was  permitted  to  remain  in  a  billiard  saloon,  in  viola- 
tion of  the  statute,  the  offense  prescribed  by  the  stat- 
ute was  committed,  even  though  the  keeper  of  the 
saloon  did  not  know  of  the  presence  of  the  minor.  See, 
also,  State  v.  Thompson^  74  Iowa,  122,  37  N.  W.  Eep. 
104.  The  same  rule  has  been  applied  in  cases  involv- 
ing acts  wrong  in  themselves.  Thus,  in  State  v.  New- 
ton  J  44  Iowa,  45,  it  was  held  that  a  person  who  made  an 
assault  on  a  female  under  the  age  of  ten  years  for  a  pur- 
pose forbidden  by  section  3861  of  the  Code  was  guilty  of 
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a  violation  of  section  3873,  even  though  he  did  not  know 
that  the  child  was  under  that  age.  It  was  said  that  the 
crime  did  not  depend  upon  the  knowledge  of  defendant 
of  the  fact  that  the  child  was  under  ten  years  of  age, 
but  upon  the  fact  itself.  The  case  of  State  v.  Buhl,  8 
Iowa,  449,  announces  a  similar  doctrine,  and  it  is  sup- 
ported by  numerous  decisions  in  civil  cases.  In  Dudley 
V.  Sautbine,  49  Iowa,  650,  it  was  held  that,  where  the 
agent  of  the  owner  of  a  saloon  sold  intoxicating  liquor 
to  a  person  who  was  in  the  habit  of  becoming  intoxi- 
cated in  violation  of  law,  his  principal  was  liable, 
although  the  liquor  was  sold  without  his  knowledge, 
and  in  violation  of  instructions  he  had  given.  See, 
also.  Church  v.  Highamy  44  Iowa,  482.  Where  a  person 
had  the  right  to  sell  intoxicating  liquor  to  some  per- 
sons, but  was  prohibited  from  selling  to  a  minor,  he 
was  guilty  of  a  violation  of  the  law  in  selling  to  a  miuor 
although  he  did  not  know  that  the  purchaser  had  not 
attained  his  majority,  and  had  good  reason  to  suppose 
that  he  had.  Jamison  v.  Burton^  43  Iowa,  282.  If  a 
person  set  fire  to  and  burn,  or  cause  to  be  burned,  any 
prairie  or  timber  land,  and  allow  such  fire  to  escape 
his  control,  between  the  first  day  of  September  in  any 
year  and  the  first  day  of  May  following,  he  is  abso- 
lutely liable  for  damages  which  result,  and  his  liability 
is  not  affected  by  the  degree  of  diligence  he  used  to  pre- 
vent the  escape  of  the  fire.  Conn  v.  May^  36  Iowa,  241 ; 
Thoburn  v.  Camphelly  80  Iowa,  340,  45  N.  W.  Rep.  769. 
Section  4059  of  the  Code,  as  amended  by  chapter 
156  of  the  Acts  of  the  Twenty-first  General  Assembly, 
provides  that  *'any  person  who  shall  be  injured  or  dam- 
aged by  any  of  the  acts  of  the  persons  named  in  section 
4058,  and  which  are  prohibited  by  such  section,  in 
addition  to  the  remedy  therein  provided,  may  bring  an 
action  at  law  against  any  such  persons,  agents,  em- 
ployees or  corporations  mentioned  therein,  and  recover 
the  actual  damages  sustained  by  the  person  or  persons 
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so  injured,  and  neither  said  criminal  proceeding  nor 
said  civil  action,  in  any  stage  of  the  same,  shall  be  a 
bar  to  a  conviction  or  to  a  recovery  in  the  other. '^ 
This  section  authorizes  a  recovery  for  damages  which 
were  caused  by  any  of  the  acts  prohibited  by  the  pre- 
ceding section.  It  follows  that  if  they  may  be  com- 
mitted without  knowledge  of  the  condition  of  the  cattle, 
although  reasonable  care  had  been  exercised  to  ascer- 
tain it,  and  without  an  evil  intent,  persons  injured  by 
them  may  recover  damages  caused  thereby,  without 
regard  to  the  knowledge  or  intent  of  the  persons  who 
committed  them,  and  without  regard  to  the  diligence 
they  used  to  avoid  them.  The  right  of  recovery  extends 
to  all  acts  causing  damage  which  are  made  criminal  by 
the  statute.  Section  4058  is  in  the  nature  of  a  police 
regulation.  In  Railway  Co.  v.  Husen,  95  U.  S.  465,  it 
was  admitted  that,  in  the  exercise  of  its  police  powers, 
a  state  may  enact  laws  for  the  protection  of  property 
within  its  borders,  and  to  that  end  may  exclude  ani- 
mals having  contagious  or  infectious  diseases;  and  the 
same  doctrine  has  been  announced  in  other  cases  and 
is  well  settled. 

It  is  said,  however,  that  the  statute  under  consider- 
ation, so  far  as  the  rule  of  liability  thereunder  is  involved 
is  not  essentially  different  from  that  construed  in  Small 
V.  Railway  Co.,  50  Iowa,  338,  and  that  the  doctrine  of 
that  case  should  be  applied  in  this.  It  does  not  seem 
to  me  that  there  is  anything  to  justify  the  presumption 
that  the  general  assembly  intended  to  incorporate  the 
doctrine  of  the  Small  case  in  its  revision  of  sections 
4058  and  4059  of  the  Code.  The  originals  of  those  sec- 
tions were  enacted  by  the  twelfth  general  assembly  in 
the  year  1868,  and  were  incorporated,  in  a  modified 
form,  in  the  Code  of  1873,  nearly  six  years  before  the 
opinion  in  the  Small  case  was  filed.  Both  the  act  of 
1868  and  the  Code  made  it  unlawful  for  any  one  to 
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bring  into  the  state  Texas  cattle,  and  provided  for  the 
recovery  of  damages  by  pereons  injured  by  violations  of 
the  law,  and  contained  nothing  to  indicate  that  such 
violations  would  depend  upon  the  knowledge  or  negli- 
gence of  the  person  who  should  bring  the  cattle  into 
the  state.  In  that  respect  those  statutes  were  in  legal 
effect,  the  same  as  the  act  of  the  twenty-first  general 
assembly.  An  additional  reason  for  concluding  that 
the  general  assembly  did  not  intend  to  adopt,  in  the  act 
of  1886,  the  construction  placed  upon  section  1289  in 
the  Small  case^  is  the  fact  that  the  opinion  in  that  case 
was  founded  almost  wholly  upon  considerations  which 
have  no  application  to  the  act  under  consideration. 
The  portion  of  section  1289  construed  in  the  Small  case 
is  as  follows:  **Any  corporation  operating  a  railway 
shall  be  liable  for  all  damages  by  fire  that  is  set  out  or 
caused  by  operating  of  any  such  railway,  and  such 
damage  may  be  recovered  by  the  party  damaged  in  the 
same  manner  as  set  forth  in  this  section  in  regard  to 
stock.''  The  court  said:  **The  first  clause  of  the  pro- 
vision might  seem  to  create  an  absolute  liability.  It 
makes  the  company  liable  for  all  fires  caused  by  the 
operating  of  its  road.  If  this  provision  stood  alone,  it 
would  go  far  to  support  the  plaintiff's  construction 
(that  the  liability  created  is  absolute,  not  depending  on 
the  negligence  of  defendant),  although  it  would  not 
necessarily  sustain  it,  as  we  will  hereafter  endeavor  to 
show.''  The  court  concluded  that  the  liability  was  not 
absolute,  for  the  reasons,  firsts  that  the  first  clause  was 
coupled  with  a  provision  which  provided  for  the  man- 
ner of  recovery;  second,  that  when  a  fire  occurs  in  the 
legitimate  use  of  railway  property,  without  fault  in  the 
.  mode  of  use,  and  simply  by  the  intervention  of  an  un- 
controllable element  of  nature,  the  cause  of  the  fire  is 
to  be  referred  to  the  element,  and  not  to  the  use ;  thirdj 
that  in  paying  the  damages  for  its  right  of  way  the 
railway  company  compensates  the  property  owner  for 
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the  dangers  to  which  his  property  is  exposed  by  oper- 
ating the  railway;  fourth^  that  the  statute  was  of  doubt- 
ful construction,  and  it  was,  therefore,  proper  to  give 
some  weight  to  what  might  be  considered  as  demanded 
or  forbidden  by  the  public  interest ;  fifthy  that  contrib- 
utory negligence  of  the  property  owner  would  defeat 
recovery  when  the  corporation  was  in  fault,  and  should 
also  defeat  it  when  the  corporation  was  not  in  fault.  It 
seems  to  me  apparent  that  the  first,  second  and  third 
grounds  of  the  opinion,  as  I  have  stated  them,  do  not 
€xist  in  this  case.  The  language  used  in  the  statute  of 
1886  is  not  doubtful,  but  direct  and  clear,  and  the  pol- 
icy of  the  statute  is  not  a  matter  for  judicial  con- 
sideration. The  conclusion  of  the  opinion,  that  the 
-corporation  is  not  liable  when  the  property  owner 
is  guilty  of  contributory  negligence,  is  contrary  to 
the  rule  adopted  by  this  court  in  West  v.  Railway 
Co.,  77  Iowa,  654,  35  N.  W.  Rep.  479,  and  42  N.  W. 
Eep.  512,  and  other  cases.  Whether  the  decision  in 
the  Small  case  is  correct  is,  it  seems  to  me,  a  question 
which  is  not  involved  in  this  case,  and  which  there  is 
no  occasion  to  determine. 

The  Kansas  cases  cited  in  the  opinion  of  the 
majority  rest  in  part  upon  a  statute  enacted  after  the 
one  which  was  directly  involved,  but  upon  the  same 
subject,  which  provided  that,  when  the  cattle  which 
<;ommunicated  the  disease  were  brought  into  the  state 
from  a  place  south  of  the  thirty-seventh  parallel  of 
north  latitude,  that  fact  should  be  taken  as  prima  fade 
evidence  that  the  cattle  were  capable  of  communicat- 
ing, and  liable  to  impart,  the  disease,  and  that  the 
owner  or  person  in  charge  of  the  cattle  had  full  knowl- 
edge and  notice  thereof.  Our  statutes  contain  no  pro- 
vision of  that  kind.  It  is  said  the  principle  stated  in  3 
Greenleaf  on  Evidence,  section  21,  *^can  have  no  appli- 
cation to  one  who,  in  the  pursuit  of  a  lawful  calling, 
and  in  the  exercise  of  proper  care  and  caution,  does  an 
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act  contrary  to  some  statutory  requirement.'^  So  far 
as  that  statement  refers  to  acts  which  are  prohibited  by 
statutes,  without  regard  to  the  knowledge  or  intent  with 
which  they  are  committed,  and  especially  those  in 
the  nature  of  police  regulations,  it  seems  to  me  to  be 
contrary  to  the  authorities,  including  decisions  of  this 
court,  and  not  to  be  well  founded  in  reason.  It  is  well 
settled  that  honest  ignorance  of  the  law  will  not  excuse 
its  violation,  and  in  many  cases  it  is  as  reasonable  and 
as  consistent  with  a  due  regard  to  liberty  and  property 
to  provide  that  honest  ignorance  of  a  fact  shall  not  ex- 
cuse a  violation  of  a  law  which  is  demanded  by  public 
policy. 

The  oleomargarine  act  of  Pennsylvania  does  not 
prohibit  the  acts  therein  contemplated  in  terms  any 
more  direct  and  positive  than  does  the  statute  under 
consideration,  and  the  language  used  by  the  supreme 
court  of  that  state  which  I  have  quoted  is,  in  the  main, 
applicable  in  this  case.  The  statutory  definition  of  the 
oflfense  charged  against  defendant  ** embraces  no  word 
implying  that  the  forbidden  act  shall  be  done  knowingly 
or  willfully,  and,  if  it  did,  the  design  and  purpose  of  the  act 
would  be  practically  defeated.'^  The  general  assembly 
intended  to  protect  the  large  and  growing  cattle  interests 
of  this  state  from  the  danger  to  which  they  would  be 
exposed  if  cattle  in  the  condition  specified  in  the  act  should 
be  brought  into  the  state.  It  was  for  the  general  assembly 
to  determine  whether  that  danger,  and  the  interests 
threatened,  were  **so  great  as  to  justify  an  absolute  and 
indiscriminate  prohibition.^^  If  a  railway  corporation 
may  excuse  its  act  in  bringing  into  this  state  prohibited 
cattle  on  the  ground  that  it  did  not  know  their  condi- 
tion, and  could  not,  with  ordinary  and  reasonable  care, 
have  ascertained  it,  then  it  seems  to  me  evident  that 
the  statute  must  fail  to  accomplish  its  purpose  to  a 
great  extent,  if  not  wholly;  and  that  is  especially  true 
if  the  corporation  may  be  required  to  receive  such 
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cattle,  and  deliver  tbem  to  the  consignee  within  this 
state,  without  regard  to  their  condition ;  and  I  under- 
stand the  opinion  of  the  majority  to  hold,  in  effect,  that 
when  a  loaded  car,  although  containing  prohibited 
animals,  is  tendered  to  such  corporation,  it  is  its  duty 
to  receive  and  forward  it,  and  to  act  promptly  in 
doing  so,  and  that  such  duty  may  forbid  such  a  delay 
as  would  be  required  to  ascertain  their  condition. 
That  it  is  necessary  to  so  hold  to  sustain  the  opinion 
appears  from  the  fact  that,  if  the  mere  conclusions  set 
out  in  the  portion  of  the  answer  demurred  to  are  disre- 
garded, no  effort  whatever  on  the  part  of  the  defendant 
to  ascertain  the  condition  of  the  cow  is  shown.  The 
theory  of  the  answer  seems  to.  be  that  as  the  defendant 
had  no  actual  knowledge  of  the  condition  of  the  cow, 
and  could  not  have  ascertained  it  readily  by  inquiry,  it 
would  not  have  been  justified  in  delaying  to  receive  and 
forward  the  car  until  it  could  ascertain  the  fact.  If 
that  is  the  law  (and  under  the  rule  of  the  majority 
opinion  it  seems  to  be),  the  cases  in  which  railway  cor- 
porations bringing  prohibited  cattle  into  this  state  can 
not  show  lack  of  knowledge  must  be  few;  for  such 
cattle  will  ordinarily  be  received  from  other  railways, 
loaded  in  cars,  and  forming  part,  or  all,  of  full  car 
loads,  and  the  obligation  to  receive  and  forward  them 
without  delay  will  be  as  pressing  as  it  was  in  this  case. 
It  is  said  that  the  objection  that,  under  the  construc- 
tion adopted  by  the  majority,  the  statute  will  have  little, 
if  any,  effect,  is  groundless,  and  the  result  of  the  deci- 
sion in  the  Small  case  is  cited  in  support  of  that  state- 
ment. But  the  character  of  the  cases  contemplated  by 
section  1289  of  the  Code  is  wholly  unlike  those  for 
which  the  statute  under  consideration  provides.  When 
property  is  destroyed  by  fire  from  a  locomotive  engine, 
the  circumstances  attending  its  destruction  are,  or  may 
become,  fully  known  to  the  owner,  and  proof  of  them 
is  readily  obtainable.    For  that  reason  he  may  be  able 
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to  overcome  the  prima  facie  showing  of  the  railway 
company  that  its  engines  were  in  good  order,  and  that 
it  was  free  from  negligence  in  setting  the  fires.  But  to 
rebut  proof  of  care,  and  want  of  knowledge,  on  tho 
part  of  the  company  in  cases  arising  under  the  statute 
in  controversy,  the  person  injured  would  be  compelled 
to  seek  evidence  of  a  kind  difficult,  if  not  impossible,  to- 
ascertain,  beyond  the  limits  of  the  state  and  in  unknown 
quarters,  and  practically  he  would  be  in  the  power  of 
the  company.  I  do  not  think  that  a  railway  company 
can  be  compelled  to  receive  and  bring  into  this  state, 
without  delay,  freight  in  car  lots  which  includes  prohib- 
ited cattle.  The  act  prohibiting  them  is  valid,  and, 
so  long  as  it  stands,  its  violation  is  not  required  by  any 
act  of  congress  or  of  the  general  assembly. 

The  hardship  involved  in  holding  the  defendant 
liable  if  it  could  not,  with  reasonable  diligence,  have 
discovered  the  actual  condition  of  the  cow,  is  evident, 
and  might  well  be  considered  by  the  general  assembly 
in  determining  whether  criminal  liability  should  be 
incurred  in  such  cases;  but,  so  long  as  the  statute 
creates  the  liability,  the  courts  should  not  interfere  to- 
defeat  the  legislative  purpose.  That  hardship  and 
apparent  injustice  sometimes  result  from  the  enforce- 
ment of  criminal  statutes  is  inevitable;  but  that  is  not 
a  sufficient  reason  for  not  enforcing  them,  nor  for 
adopting  a  rule  of  construction  which  may  do  justice 
in  exceptional  cases,  but  which  will  tend  to  defeat  it  in 
others.  In  this  case  it  would  not  be  a  greater  hardship 
to  require  defendant  to  pay  the  damages  which  its  act 
in  bringing  the  cow  into  the  state  caused  than  it  is  for 
the  plaintiff  to  sustain  it  without  compensation,  and, 
if  both  parties  are  equally  free  from  negligence  or 
intentional  wrong,  there  would  be  an  element  of  jus- 
tice frequently  recognized  by  the  courts  in  compelling 
the  one  whose  act  caused  the  loss  to  bear  it.  That  the 
statute  in  question  was  intended  to  create  an  absolute 
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liability  for  the  bringing  into  the  state  of  prohibited 
cattle,  without  regard  to  the  knowledge  or  intent  with 
which  it  was  done,  is  further  shown  by  the  general 
course  of  procedure  in  regard  to  'criminal  statutes 
which  was  pursued  by  the  general  assembly  which 
enacted  it.  That  body  passed  seventeen  acts  which 
were  of  a  criminal  character,  or  contained  penal  pro- 
visions. Two  of  them — chapter  66  of  the  Acts  of  the 
Twenty-First  General  Assembly,  relating  to  the  sale  of 
intoxicating  liquors,  and  chapter  83,  relating  to  the 
practice  of  pharmacy — related  to  subjects  upon  which 
it  is  admitted  the  general  assembly  may  properly  legis- 
late, creating  liability  for  prohibited  acts  without 
regard  to  the  knowledge  with  which  they  are  com- 
mitted, and  need  not  be  considered.  Of  the  remaining 
fifteen,  chapter  30,  relating  to  embezzlement;  chapter 
63,  relating  to  fish  dams;  chapter  76,  relating  to  for- 
eign corporations;  chapter  78,  relating  to  the  funding 
of  indebtedness  of  certain  cities;  chapter  79,  prohibit- 
ing traflSc  in  hogs  which  died  of  disease ;  chapter  104, 
regulating  the  practice  of  medicine;  chapter  117, 
relating  to  mortgaged  personal  property;  chapter  148, 
providing  for  a  custodian  of  public  buildings;  chapter 
161,  in  regard  to  elections;  and  chapter  177,  relating 
to  obscene  literature,^-contained  provisions  of  a  penal 
nature,  without  in  terms  making  knowledge  or  intent 
an  element  of  the  act  prohibited ;  but  in  each  case  the 
act  is  of  such  a  nature  as  necessarily  to  involve  knowl- 
edge, or  negligence  in  not  obtaining  it.  Chapter  52, 
relating  to  imitation  of  butter  and  cheese ;  chapter  65, 
relating  to  mutual  benefit  associations;  chapter  165, 
relating  to  the  sale  and  transfer  of  grain ;  and  chapter 
174,  to  prevent  fraud  in  canned  food, — create  oflfenses 
which  may,  for  convenience,  be  divided  into  two 
classes:  First.  Those  which  involve  the  doing  of  an 
act  prohibited,  or  the  omission  of  an  act  commanded, 
where  knowledge  that  the  act  or  omission  is  unlawful 
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exists  from  the  nature  of  the  case,  unless  there  has 
been  negligence  to  obtain  it;  and,  in  those  cases, 
words  requiring  knowledge  as  an  element  of  the  offense 
are  not  used  in  the  statute.  Second.  Those  acts  or  omis- 
sions which  are  prohibited,  ^but  which  are  not  made 
criminal,  unless  the  act  or  omission  is  with  knowledge 
that  it  is  unlawful;  and  in  the  definitions  of  those 
offenses — some  eight  or  more  in  all — the  word  **know- 
ingly''  is  used  in  each  case.  Thus,  section  2  of  chapter 
52  makes  it  a  misdemeanor  for  any  person  who  manu- 
factures imitation  butter  or  cheese  to  omit  to  mark  it 
in  the  manner  prescribed  in4he  act."^  It  is  not  said  that 
the  manufacturer  must  know  of  the  omission  in  order 
to  commit  the  offense,  but  it  is  within  his  power  to 
know  and  prevent  it.  The  next  four  sections  provide 
for  various  offenses,  but  make  knowledge  a  necessary 
element  of  each  of  them,  in  terms  which  can  not  be 
misunderstood.  Thus,  section  3  provides  that  *'no 
carrier  shall  knowingly  receive  for  the  purpose  of  for- 
warding or  transporting  any  imitation  butter  or  imita- 
tion cheese/'  unless  it  shall  be  marked  and  consigned 
in  the  manner  prescribed.  Section  8  makes  the  posses- 
sion or  control  of  imitation  butter  or  cheese,  not 
marked  as  required  by  the  act,  presumptive  evidence  of 
knowledge  on  the  part  of  the  person  having  such 
possession  or  control.  Chapter  156  is  the  only  one  of 
the  seventeen  Acts  of  the  Twenty-First  General  Assem- 
bly referred  to,  if  chaptei*  66  be  excepted,  which  pro- 
hibits an  act  which  may  be  committed*  in  honest 
ignorance  that  it  is  forbidden,  without,  in  terms,  making 
knowledge  that  it  was  forbidden  necessary  to  a  convic- 
tion. The  general  assembly  was  careful  to  provide  that 
a  carrier  should  not  be  liable  to  a  fine  of  not  more  than 
one  hundred  dollars,  nor  to  imprisonment  not  exceed- 
ing thirty  days,  for  receiving  imitation  butter  or  cheese 
not  properly  marked  and  consigned,  unless  it  was  done 
with  knowledge  of  the  fact.    The  omission  to  provide 
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that  the  acts  prohibited  by  the  statute  under  consid- 
eration must  be  done  with  knowledge  to  create  the 
heavier  criminal  liability,  civil  liability,  in  view  of  the 
rule  followed  in  other  cases,  is  most  significant.  It 
«eems  to  me  the  omission  can  have  but  one  explanation, 
and  that  is  that  in  enacting  chapter  156  the  general 
assembly  designed  to  make  the  prohibited  act  penal, 
and  to  create  an  absolute  liability,  without  regard  to 
the  knowledge  of  the  party  committing  it.  The  facts 
in  this  case  tend  strongly  to  justify  the  general  assem- 
bly in  adopting  stringent  measures  to  keep  out  of  the 
state  cattle  in  the  condition  described  in  the  statute. 
The  bringing  into  the  state  of  one  cow  resulted  in  the 
-death  of  thirty-two  cattle  owned  by  the  plaintiff.  If 
shipments  into  the  state  of  cattle  in  condition  to  com- 
municate to  other  cattle  the  disease  contemplated  by 
the  statute  were  numerous,  the  loss  which  such  ship- 
ments might  cause  to  the  cattle  industries  of  the  state 
is  beyond  computation.  That  fact  was  known  to  the 
general  assembly  when  the  statute  was  enacted,  and  no 
doubt  was  felt  to  be  a  sufficient  justification  of  the 
severe  provisions  which  it  contains.  It  seems  to  me 
that  the  interpretation  of  the  statute  adopted  in  the 
opinion  of  the  majority  is  contrary  to  the  legislative 
intent,  and  that  its  practical  effect  will  be  to  defeat  the 
legislative  will. 


Chas.  Cohoon,  Appellant,  v.  The  Chicago,  Bubling- 
TON  &  QuiNCY  Railway  Company. 

Train  Running  at  Unlawful  Speed :  Injury  to  Property  Other 
than  Stock  at  Large  at  Point  Where  Fencing  is  Not 
Hequired.  Under  Code,  section  1289,  there  is  no  liability  for  dam- 
ages caased  hj  running  a  train  at  unlawful  speed  at  a  point  where 
the  company  is  not  required  to  fence,  as  at  depot  grounds,  except  for 
injury  to  live  stock  ''running  at  large."     (2) 

Spied  hot  keolioence  per  8E.  Bunning  a  train  upon  depot  grounds  at 
from  twenty-five  to  thirty-five  miles  per  hour  is  not,  in  the  absence 
of  statute,  negligence  j76r«d.    (3) 
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Appeal  from   Adams   District    Court. — Hon.    H.    M.. 
TowNEB,  Judge. 

Wednesday,  Januaby  31, 1895. 

Action  to  recover  damages  for  personal  injuries,, 
and  for*  damages  to  horses  and  wagon.  Jury  trial. 
Verdict,  by  order  of  court,  for  defendant.  Plaintiff 
appeals. — Affirmed. 

James  G.  Bull  and  Thomas  L.  Maxwell  for 
appellant. 

Smith  McPherson  and  H.  T.  Granger  for  appellee^ 

KiNNE,  J. — I.  The  petition  charges  the  defendant 
with  negligence  in  running  its  train,  which  struck 
defendant's  wagon  and  caused  the  injuries,  on  the^ 
depot  grounds  in  the  city  of  Villisca,  at  a  greater  rate 
of  speed  than  eight  miles  per  hour.  It  is  averred  that 
by  reason  thereof  the  accident  happened,  and  that 
plaintiff  did  not  contribute  thereto.  It  is  also  claimed 
that  defendant  was  guilty  of  negligence  in  the  speed  at 
which  it  ran  its  train,  regardless  of  the  statutory  negli- 
gence pleaded.  The  answer  was  a  general  denial.  The- 
court,  at  the  close  of  plaintiff's  testimony,  and  on 
defendant's  motion,  directed  the  jury  to  return  a  ver- 
dict for  defendant,  which  was  done. 

II.  The  first  question  raised  for  our  consideration 
is  as  to  whether  defendant  was  guilty  of  statutory  neg- 
ligence in  running  its  train  at  a  greater  rate  of  speed 
than  eight  miles  an  hour  within  the  depot  grounds  of 
defendant.  There  is  no  dispute  as  to  the  facts  touch- 
ing this  matter.  All  the  evidence  showed  that  the 
train,  at  the  time  of  the  accident,  was  running  at  a 
speed  of  from  twenty-five  to  thirty-five  miles  an  hour 
upon  depot  grounds  necessarily  used  by  the  company 
and  the  public.    The  statute  relied  upon  by  appellant 
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is  Code,  section  1289.  In  order  to  present  the  matter 
intelligently,  it  is  necessaiy  to  set  out  this  section,  as 
the  particular  clause  in  controversy  is  so  connected 
with  the  balance  of  the  section  that,  to  properly  construe 
it,  it  should  be  read  in  connection  therewith.  The 
section  reads:  *^Any  corporation  operating  a  railway, 
that  fails  to  fence  the  same  against  live  stock  running 
at  large  at  all  points  where  such  right  to  fence  exists, 
shall  be  liable  to  the  owner  of  any  such  stock  injured 
or  killed  by  reason  of  the  want  of  such  fence  for  the 
value  of  the  property  or  damage  caused,  unless  the 
same  was  occasioned  by  the  willful  act  of  the  owner  or 
his  agent.  And,  in  order  to  recover,  it  shall  only  be 
necessary  for  the  owner  to  prove  the  injury  or  destruc- 
tion of  his  property ;  and  if  such  corporation  neglects 
to  pay  the  value  of  or  damage  done  to  any  such  stock 
within  thirty  days  after  notice  in  writing,  accompanied 
by  an  affidavit  of  such  injury  or  destruction,  has  been 
served  on  any  officer,  station  or  ticket  agent  employed 
in  the  management  of  the  business  of  the  corporation 
in  the  county  where  the  injury  complained  of  was 
committed,  such  owner  shall  be  entitled  to  recover 
double  the  value  of  the  stock  killed  or  damages  caused 
thereto;  provided,  that  no  law  of  this  state,  nor  any 
local  or  police  regulations  of  any  county,  township^ 
city  or  town,  regulating  the  restraint  of  domestic 
animals,  or  in  relation  to  the  fences  of  farmers  or  land 
owners,  shall  be  applicable  to  railway  tracks,  unless  so 
specifically  stated  in  the  law  or  regulation.  The  oper- 
ating of  trains  upon  depot  grounds  necessarily  used  by 
the  company  and  public,  where  no  such  fence  is  built, 
at  a  greater  rate  of  speed  than  eight  miles  per  hour, 
shall  be  deemed  negligence  and  render  the  company 
liable  under  this  section.  And  provided  further,  that 
any  corporation  operating  a  railway  shall  be  liable  for 
all  damages  by  fire  that  is  set  out  or  caused  by  operating 
of  any  such  railway,  and  such  damages  may  be  recov- 
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ered  by  the  party  damaged  in  the  same  manner  as  set 
forth  in  this  section  in  regard  to  stock,  except  as  to 
double  damages. '^  The  original  of  this  section  was 
enacted  in  1862.  See  chapter  169,  section  6,  Acts  of 
Ninth  General  Assembly.  As  originally  passed,  the 
act  did  not  contain  any  provision  limiting  the  speed  of 
trains  upon  depot  grounds.  That  provision  first 
appears  in  the  Code  of  1873,  and  in  its  present  form. 
The  section,  as  it  dow  reads,  contains  a  provision  mak- 
ing railway  companies  liable  for  killing  stock  running 
at  large,  at  all  points  where  they  have  a  right  to  fence, 
and  have  not  done  so,  if  the  damage  or  injury  resulted 
from  a  want  of  such  fence.  It  contains  a  provision 
making  such  companies  liable  for  damages  by  fire  set 
out  or  caused  by  them  in  the  operation  of  their  roads, 
and  also  the  provision  in  controversy,  relating  to  the 
rate  of  speed  upon  depot  grounds. 

We  think  the  provision  in  controversy  has  no  rela- 
tion to  a  case  like  that  at  bar.  Before  this  speed-limit 
clause  was  inserted  in  this  section,  the  section  fully 
provided  for  liability  for  damages  to  live  stock  running 
at  large,  at  all  points  where  the  company  had  a  right 
to  fence  its  right  of  way.  This  court  had  repeatedly 
held,  after  this  original  section  was  adopted,  that  rail- 
way companies  were  not  required  to  fence  where,  in 
view  of  the  public  convenience,  it  would  not  be  fit, 
proper,  or  suitable  to  do  so.  We  need  not  cite  the 
-cases.  They  covered  depot  grounds.  There  was  then 
no  statutory  provision  whatever  touching  the  liability 
of  railway  companies  for  damages  to  stock  which  might 
be  injured  while  running  at  large  at  depot  grounds,  or 
other  places  where  the  necessities  of  the  public  in  con- 
nection with  the  railway  company  were  such  as  to  pre- 
vent the  latter  from  fencing  its  track.  It  was  for  the 
purpose  of  affording  statutory  relief  in  such  cases  that 
this  speed-limit  clause  was  inserted  in  this  section.  It 
is  urged  that  the  language  used  is  general,  and  must, 


Jan.  1894]  Cohoon  v.  The  C,  B.  &  Q.  R'y  Co.       173 

therefore,  be  held  to  apply  to  all  eases  of  iDJuries  to 
persons  or  property  at  depot  grounds.  This  court  has 
already  held  that  this  section  did  not  cover  a  case  of  an 
injury  to  a  horse  and  wagon  which  were  being  driven 
across  the  tracks  of  a  railway  within  the  limits  of  depot 
grounds.  It  was  said  that:  '*As  the  horse  killed  was 
not  running  at  large,  the  material  inquiry  is  whether 
the  plaintiff  was  entitled  to  recover  under  this  section. 
This  inquiry  must  be  answered  in  the  negative.  It 
seems  to  us  that  it  is  not  possible  to  construe  the  statute 
otherwise.  This  is  what  the  statute  plainly  says.  ''The 
only  liability  under  it  is  for  stock  injured  or  killed^ 
which  is  running  at  large. '^  Johnson  v.  Railway  Co.^ 
75  Iowa,  158,  39  N.  W.  Rep.  242.  It  will  thus  be  seen 
that  this  court  has  already  said,  in  substance,  that  this 
statute  has  no  application  to  anything  except  cases  of 
stock  running  at  large,  and  has  expressly  said  that  a 
case  of  stock  killed  on  depot  grounds  by  a  train  run- 
ning at  a  rate  of  speed  greater  than  eight  miles  an  hour^ 
and  which  is  at  the  time  being  driven  by  the  owner,  ia 
not  within  the  protection  of  the  clause  limiting  the  rate 
of  speed.  If  appellant^s  contention  is  correct,  this  pro- 
vision limiting  the  rate  of  speed  applies  to  all  cases  of 
damages  to  persons  and  of  damages  to  stock,  whether 
running  at  large  or  in  the  control  of  the  owner.  There 
can  be  no  reason  why,  if  the  words  are  to  be  construed 
generally,  and  without  reference  to  the  connection  in 
which  they  are  used,  and  without  regard  to  what  gave 
rise  to  their  insertion  in  this  section,  they  should  be 
held  to  apply  to  a  case  of  injury  to  a  person,  and  not 
to  an  injury  to  an  animal  being  driven  by  that  person. 
Yet  such  would  be  the  result,  unless  we  should  overrule 
Johnson^ s  case.  The  use  of  the  word  ' 'public' '  in  no 
wise  tends  to  make  this  provision  of  the  statute  of  gen- 
eral application.  That,  and  the  words  preceding  it  in 
the  same  sentence,  are  simply  descriptive  of  the  place 
or  places  where  the  operation  of  trains  at  a  greater  rate 
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of  speed  than  eight  miles  an  hour  shall  be  deemed  neg- 
ligence. This  provision  of  the  statute  is  not  ambigu- 
ous, nor  do  we  think  the  legislative  intention,  as  evi- 
denced by  the  language  used,  is  doubtful.  In  constru- 
ing statutes,  we  may  take  into  consideration  all  acts 
relating  to  the  same  subject-matter.  The  legislature 
has  expressly  vested  in  cities  and  towns  power  to  limit 
by  ordinance  the  speed  of  trains.  Code,  section  458. 
There  was,  then,  no  need  of  another  statutory  provi- 
sion covering  the  same  matter  within  the  same  terri- 
tory. No  mischief  remained  to  be  remedied  by  a  stat- 
ute limiting  the  rate  of  speed  upon  depot  grounds,  as 
the  several  cities  and  towns  in  the  state  were  clothed 
with  ample  authority  touching  that  matter.  There  is 
then  no  seeming  necessity,  even,  for  giving  this  provi- 
sion of  the  section  the  broad  construction  contended  for 
by  appellant,  and  which,  to  our  minds,  is  not  warranted 
by  the  language  used,  when  we  consider  the  circum- 
stances under  which  the  provision  was  enacted,  and  its 
evident  object  when  viewed  in  the  light  of  the  balance 
of  the  section.  We  therefore  hold  that  the  provision 
under  consideration  applies  only  to  cases  of  damages  or 
injuries  to  live  stock  running  at  large.  There  was,  then, 
no  statutory  negligence  in  this  case. 

III.  As  to  negligence,  other  than  statutory,  it  may 
te  said  that  this  court  has  frequently  decided  that  no 
particular  rate  of  speed  can  be  said  to  be,  per  5e,  evi- 
dence of  negligence,  in  the  absence  of  statutory  regula- 
tions. It  may  be  considered  in  connection  with  other 
matters  as  showing  negligence.  McKonhey  v.  Railway 
Co.f  40  Iowa,  205;  Artz  v.  Railway  Co.,  44  Iowa,  284; 
Latty  V.  Railway  Co.,  38  Iowa,  250.  In  this  case  there 
is  no  evidence  that  the  defendant  was  negligent  in  the 
rate  of  speed  at  which  it  ran  its  train.  There  is  no 
€laim  that  the  whistle  was  not  sounded  or  bell  rung, 
and  no  other  facts  which  show  that  the  rate  of  speed  at 
which*  the  train  was  running  was,  under  all  the  circum- 
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stances,  such  as  that  it  can  be  said  that  defendant  was 
guilty  of  negligence.  It  follows  that  as  no  negligence  was 
established,  as  against  the  defendant,  there  could  be  no 
recovery  in  this  action,  regardless  of  the  question  of 
plaintiflf^s  negligence,  which,  in  the  view  we  have  taken 
as  to  the  other  branch  of  the  case,  we  need  not  con- 
sider. The  court  properly  directed  a  verdict  for  the 
defendant.    Affibmed. 
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Ludlow,  Clabk  &  Company,  Appellants,  v.  J.  Szold,     i^  ^ 
Mbs.  J.  Szold,  Defendants;  J.  K.  Lee 
et  al.y  Intervenors. 

Venue:  Besidenoe  of  Defendant.  8.,  who  had  been  living  in  a 
rented  house  and  doing  business  in  Sionx  City,  gave  up  the  key  to 
his  store  and  left  on  October  28,  his  family  leaving  soon  thereafter. 
Five  days  before,  he  inquired  of  a  railroad  agent  in  Fort  Dodge  about 
some  goods  which  S.  had  shipped  there  to  G.  and  ordered  that  a  car 
of  goods  billed  to  S.  at  Sioux  City  be  delivered  to  O.  On  November 
10,  he  registered  at  a  hotel  in  Fort  Dodge,  inquired  for  rates,  and  said 
that  he  expected  to  go  into  a  commission  house  there.  Four  days 
later  the  sheriff  found  him,  ''seemingly  running  G.'s  store''  in  Fort 
Dodge,  and  took  the  goods  and  key  away  from  him.  There  was  some 
evidence  that  S.  was  helping  G.  on  November  15.  On  November  16 
S.  could  not  be  found.  Held,  that,  as  to  an  action  aided  by  attach- 
ment begun  in  Sionx  City,  a  finding  that  S.  was  not  a  resident  of 
Sioux  City  on  that  day,  but  a  resident  of  Fort  Dodge,  will  not  be 
interfered  with,  though  a  second  attachment  had  discovered  some 
property  of  8.  in  Sioux  City.    Robinson,  J.,  dissenting,     (1) 

Abandonment  op  eesidence,  how  proven.  While  the  acquiring  of  a  new 
residence  is  convincing  proof  that  the  old  has  been  abandoned,  it  is 
not  the  only  evidence  by  which  abandonment -may  be  shown.    (2) 

Appeal  from  Woodbury  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Thursday,  February  1, 1894. 

On  Novemer  15, 1889,  plaintiffs  commenced  this 
action,  asking  for  an  attachment,  and  to  recover  for 
goods  sold  and  delivered.     On  the  same  day  an  attach- 
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ment  was  issued  to  Webster  county,  and  on  that  day 
levied  upon  certain  chattels,  the  property  of  defendant 
J.  Szold.  Intervenors  filed  their  petitions,  alleging 
that  on  November  16, 1889,  and  subsequent  days,  they 
severally  brought  actions  in  the  district  court  of  Web- 
ster county  against  J.  Szold,  and  obtained  judgments 
therein;  that  attachments  were  issued  in  said  actions, 
which  attachments  were,  upon  said  sixteenth  day  of 
November,  levied  upon  the  same  property  in  Webster 
county  on  which  plain tiflEs'  attachments  had  been  levied. 
They  allege  that  on  November  15,  1889,  defendants, 
were  not  residents  of  Woodbury  county,  had  no  property 
therein  subject  to  levy,  were  not  served  personally  by 
plaintiffs  in  Woodbury  county,  and  that,  at  the  time 
intervenors  brought  their  several  suits,  J.  Szold  was  a 
resident  of  Webster  county,  and  had  therein  the  prop- 
erty levied  upon,  and  that  plaintiffs  reached  no  prop- 
erty by  attachment  in  Woodbury  county.  Intervenors 
ask  that  their  liens  upon  the  property  attached  be 
declared  paramount  and  superior  to  the  plaintiff s\ 
Plaintiffs  answered  these  petitions,  denying  all  allega- 
tions thereof,  except  as  to  the  suits  of  the  intervenors,  the 
levies  of  their  attachments,  and  the  rendering  of  judg- 
ments. By  agreement  the  issues,  as  to  all  the  interven- 
ors, were  tried  together  to  the  court.  Judgment  was 
rendered  in  favor  of  intervenors,  from  which  judgment 
plaintiffs  appeal,  assigning  as  errors  that  the  judgment 
is  contrary  to  law,  and  against  the  weight  of  the  evi- 
dence.— Affirmed; 

E.  J.  Stason  and  W.  P.  Briggs  for  appellants. 

S.  M.  Marshy  T.  G.  Henderson^  J.  S.  Lothrop  and 
B.  M.  Dott  for  appellees. 

Given,  J. — ^I.  The  principal  contention  is  as  to  the 
place  of  residence  of  the  defendant  J.  Szold  at  the 
time  this  action  was  commencedi  November,  15,  1889. 
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It  was  admitted  on  the  trial  that  Szold  had  been  a  resi- 
dent of,  and  doing  business  at,  Sioux  City,  Woodbury 
county  for  two  years  prior  to  October  28, 1889,  at  which 
time  he  was  living  in  a  rented  house  in  said  city;  that 
on  Saturday,  October  26,  he  made  four  chattel  mort- 
gages, due  on  demand,  upon  his  stock  of  goods  and 
household  furniture,  for  an  amount  largely  in  excess  of 
their  value,  and  on  the  following  Monday  morning, 
October  28,  the  mortgagees  took  possession  of  the  stock 
and  closed  the  store  under  said  mortgages.  The  follow- 
ing facts  are  shown  by  the  evidence,  with  but  little,  if 
any,  conflict:  On  Monday  morning,  October  28,  Szold 
gave  the  key  to  the  store  to  the  agent  of  mortgagees, 
and  inquired  it  anything  more  was  wanted  with  him, 
and,  on  being  told  there  was  not,  left  the  store,  and  was 
not  seen  there  after  that  time.  He  was  seen  at  his  house 
on  the  evening  of  the  twenty-eighth,  and  this  was  the 
last  time  he  was  seen  in  Woodbury  county.  Several 
officers  who  had  writs  to  serve  upon  him  on  different 
days  following  the  twenty-eighth  failed  to  find  him  in 
Sioux  City,  after  diligent  search.  Mrs.  Szold  was  seen 
at  the  house  where  defendant  had  resided,  several  times 
within  the  two  or  three  days  following  the  twenty- 
eighth  of  October,  after  which  she  was  not  seen  in  that 
county,  and  the  house  was  found  to  be  vacant,  and  all 
the  household  goods  removed.  It  also  appears  that, 
on  October  23  or  24,  Szold  was  in  Fort  Dodge,  and 
called  on  a  railroad  agent  there  to  see  about  some  goods 
that  he  had  shipped  tc  Bobert  Grant,  at  Fort  Dodge, 
and  made  arrangements  to  stop  a  car  of  apples  billed 
to  him  at  Sioux  City,  in  transit,  and  to  turn  them  over 
to  Grant,  at  Fort  Dodge.  On  November  10,  Szold  reg- 
istered at  the  Arlington  Hotel  in  Fort  Dodge,  inquired 
as  to  the  rates,  did  not  say  how  long  he  would  remain, 
but  said,  * 'he  expected  to  go  in  a  commission  house." 
He  said  he  had  been  in  the  wholesale  commission  busi- 
ness in  Sioux  City,  and  had  had  hard  luck,  and  had  to 
Vol.  90^12 
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sell  out  everything  to  square  up,  and  only  had  two  car 
loads  of  apples  left ;  also  that  he  had  sent  his  wife  and 
family  to  her  people  in  Peoria,  Illinois.  He  remained 
in  Fort  Dodge  until  the  morning  of  the  sixteenth,  when 
he  and  Grant  left  before  breakfast;  Szold  saying  that 
he  was  going  east,  but  he  did  not  do  so.  Neither  Grant 
nor  Szold  were  seen  after  that  time.  On  November  14, 
when  the  sheriff  of  Webster  county  went  to  Grant's 
place  to  levy  the  first  attachment  against  Szold  (one 
that  is  not  in  question),  he  found  Szold  there,  * 'seem- 
ingly running  the  business.'^  The  sheriflE  took  posses- 
sion of  the  goods  under  the  writ,  and  received  one  key 
to  the  store  from  Szold.  Othera  testify  to  Szold's 
assisting  Grant  in  his  business  during  the  time  he 
remained.  On  the  night  of  November  15  the  sheriff 
received  a  warrant  for  the  arrest  of  Szold,  and  on  the 
morning  of  the  sixteenth  was  unable  to  find  him,  or  to 
learn  the  direction  in  which  he  and  Grant  had  gone. 

II.  If,  at  the  commencement  of  this  action, 
November  15,  1889,  J.  Szold  was  a  resident  of  Wood- 
bury county,  then  the  action  was  properly  brought  in 
that  county,  and  plaintiff's  attachment  to.  Webster 
county  was  authorized.  Plaintiffs  claim  the  law  to  be 
''that,  where  a  residence  is  once  established,  it  is  pre- 
sumed that  the  same  continues  until  another  residence 
is  acquired.''  They  contend  that  it  is  not  shown  that 
Szold  had  acquired  a  new  residence  before  the  com- 
mencement of  this  action,  and,  therefore,  his  residence 
in  Sioux  City  is  presumed  to  have  continued.  This 
statement  of  the  law  has  support  in  some  of  the  cases, 
notably  Church  v.  Grossman^  49  Iowa,  444,  and  Van- 
derpoel  v.  O'Eanloriy  53  Iowa,  246,  5  N.  W.  Rep.  119. 
In  those  cases  it  was  sought  to  show  abandonment  of 
the  old  residence  by  showing  that  a  new  one  had  been 
acquired.  The  new  not  yet  being  acquired  by  a  con- 
currence of  the  act  and  intention,  the  old  was  held  to 
continue.    They  do  not  hold  that  abandonment  may 
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not  be  proven  by  other  evidence  than  the  fact  of  having 
gained  another  residence.  In  Nugent  v.  BateSj  51 
Iowa,  77,  50  N.  W.  Rep.  76,  the  rale  is  stated  thus: 
"When  a  residence  is  once  acquired,  it  is  presumed  to 
continue  until  there  is  satisfactory  evidence  of  aban- 
donment.'' In  the  recent  case  of  BotnaVal.  State  Bank 
V.  Silver  City  Bank,  87  Iowa,  479,  54  N.  W.  Eep.  472, 
it  is  said:  "The  law  is  well  settled  that,  when  a  res- 
idence is  once  established,  it  continues  until  there  is 
an  actual  change  of  habitation,  with  an  intention  to 
make  a  new  residence.''  To  hold  that  abandonment 
can  be  established  only  by  evidence  that  a  new  residence 
has  been  acquired  would  render  it  impossible  to  show 
abandonment,  in  the  cases  of  those  whose  whereabouts 
are  unknown.  While  the  fact  that  a  new  residence  has 
been  acquired  is  convincing  evidence  that  the  old  has 
been  abandoned,  it  is  not  the  only  evidence  by  which 
abandonment  may  be  proven.  The  presumption  of 
continued  residence  may  be  rebutted  by  any  competent 
facts  that  show  abandonment;  that  show  "an  actual 
change  of  habitation,  with  an  intention  to  make  a  new 
residence." 

III.  Intervenors  claim,  not  only  that  Szold  had 
abandoned  his  residence  in  Sioux  City  prior  to  the  com- 
mencement of  this  action,  but  also  that  he  became  a 
resident  of  Webster  county.  A  distinction  is  recognized 
between  legal  and  actual  residence.  In  Rinds  v.  Hinds j 
1  Iowa,  39;  Love  v.  Cherry j  24  Iowa,  205;  Bradley  v. 
Fraser,  54  Iowa,  289,  6  N.  W.  Rep.  293,  and  other 
cases, — it  is  held  that  a  person  may  be  a  legal  resident 
of  one  place,  and  an  actual  resident  of  another,  as 
when  he  goes  from  the  place  of  his  legal  residence 
intending  to  return, — ^to  reside  temporarily  at  the  other 
place.  See,  also.  Code,  section  3507,  and  Fitzgerald 
V.  Arel,  63  Iowa,  105,  16  N.  W.  Rep.  712,  and  18  N. 
W.  Rep.  713.  Legal  residence  as  distinguished  from 
a  mere  temporary  actual  residence^  is  the  residence 
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contemplated  in  section  2580  of  the  Code,  relating  to 
the  place  of  bringing  actions  aided  by  attachment. 
''The  intention  of  the  party,  and  his  acts,  are  to  be 
considered,  in  determining  the  question ;  and  they  must 
concur,  in  order  to  fix  the  fact  of  residence."  Cohen 
V.  Daniels,  25  Iowa,  90.  To  enter  the  judgment  which 
it  did,  the  district  court  must  have  found,  not  only  that 
Szold  had  ceased  to  be  a  resident  of  Woodbury  county, 
but  that  he  became. a  resident  of  Webster  county. 
There  is  no  evidence  that  prior  to  leaving  Fort  Dodge 
he  had  become  a  nonresident  of,  or  had  even  gone 
out  of,  the  state.  He  had  abandoned  his  residence  in 
Sioux  City.  His  family  had  gone.  His  property  was 
taken  from  him,  and  his  business  was  broken  up.  So 
far  as  appears,  all  that  he  owned  was  the  property  in 
Grant's  place,  in  Fort  Dodge.  After  disposing  of  his 
family,  he  went  to  Fort  Dodge ;  inquired  for  rates  at 
the  hotel;  said  he  expected  to  go  into  a  commission 
house;  was  seen  a  few  days  after  in  Grant's  place, 
"helping  with  the  goods,''  and  later  in  possession  of 
the  store  wherein  these  attached  goods  were,  ''seem- 
ingly running  the  business,"  and  in  possession  of  one  of 
the  keys.  He  was  thus  engaged  from  his  arrival,  Novem- 
ber 10,  to  the  morning  of  November  16,  when  the 
property  having  been  taken  on  attachments  against 
Szold,  and  a  warrant  being  in  the  hands  of  the  sheriff 
for  his  arrest,  he  fled  the  country.  These  findings  of 
the  court  upon  questions  of  fact  have  the  force  and 
effect  of  a  verdict,  and  must  not  be  disturbed,  if  there 
is  evidence  to  support  them.  While,  if  it  were  for  us 
to  pass  upon  the  facts,  we  might  find  differently,  we 
can  not  say  that  these  conclusions  of  the  lower  court 
are  not  supported  by  the  evidence.  The  acts  of  Szold, 
and  his  intention,  as  indicated  by  the  facts,  concur  to 
warrant  the  conclusion  that  when  he  came  to  Fort 
Dodge  it  was  with  the  intention  of  becoming  a  legal  res- 
ident there.    That  within  a  few  days,  when  his  prop- 
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erty  was  taken,  and  he  pursued  with  a  warrant,  he  fled 
the  country,  does  not  disprove  that  he  came  to  Fort 
Dodge  with  the  intention  of  remaining.  These  con- 
clusions being  sustained,  it  follows  that  plaintiff's 
action  was  brought  in  the  wrong  county,  and  their  at- 
tachment to  Webster  county  was  unauthorized.  Code, 
section  2580.  The  fact  that  property  of  Szold  was 
found  in  Woodbury  county  on  a  second  attachment 
issued  in  this  case  did  not  give  jurisdiction  to  that  court. 
Szold,  being  a  resident  of  this  state,  could  only 
be  sued  in  the  county  of  his  residence,  in  this  action. 
The  judgment  of  the  district  court  is  affirmed. 

Robinson,  C.  J.  (dissenting), — ^I  can  not  agree  to 
the  opinion  of  the  majority.  It  seems  to  me  to  be  con- 
trary to  well  grounded  rules  of  law,  and  that  it,  in 
effect,  overrules  several  decisions  of  this  court.  It  is 
not  shown  that  Szold  had  ever  expressed  to  anyone, 
prior  to  the  commencement  of  this  action,  an  intention 
to  abandon  Woodbury  county  as  a  place  of  residence. 
He  did  not  leave  that  county  before  the  evening  of 
October  28,  1889.  His  family  were  seen  in  the  house 
they  occupied  as  late  as  the  fourth  or  fifth  day  of 
November.  On  the  last  of  these  days  an  agent  of  their 
landlord  found  the  house  locked,  and  that  the  family 
was  gone.  Five  days  later,  Szold  appeared  in  Fort 
Dodge,  and  made  the  statement  set  out  in  the  opinion 
of  the  majority.  He  said  he  intended  **to  go  in  a  com- 
mission house,  ^^  but  did  not  state  where  it  was  located, 
nor  whether  he  knew  what  house  he  would  enter.  So 
far  as  is  shown,  he  may  have  intended  to  return  to 
Sioux  City,  and  the  absence  of  his  family  may  at  that 
time  have  been  intended  to  be  but  temporary.  How- 
ever that  may  be,  it  is  certain  he  neither  said  nor  did 
anything  which  indicated  a  purpose  to  establish  him- 
self in  Webster  county.  He  appears  to  have  been  there 
only  to  help  Grant  for  a  short  time — ^probably  to  dis- 
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pose  of  the  apples  which  had  been  stopped  at  Fort 
Dodge,  and  turned  over  to  Grant.  Szold  remained 
there  only  six  days,  when  he  and  Grant  disappeared, 
and  neither  of  them  has  been  seen  in  that  place  since 
that  time.  What  became  of  them  is  not  shown.  In 
Botria  Vol.  State  Bank  v.  Silver  City  BanJcy  54  N.  W. 
Bep.  472,  it  appeared  that  one  Kelly  disappeared  from 
the  county  of  his  residence  in  September,  1889,  and  in 
May,  1891,  had  not  returned,  and  nothing  was  then 
known  as  to  where  he  had  been  staying.  An  action 
was  commenced  against  him  nine  days  after  he  had 
disappeared,  and  the  original  notice  was  served  by 
leaving  a  copy  thereof  with  a  member  of  bis  family,  at 
his  former  place  of  residence,  which  was  described  in 
the  officer's  return  as  his  **usual  place  of  residence.'' 
In  holding  the  service  sufficient  this  court  said:  **The 
law  is  well  settled  that,  where  a  residence  is  once 
established,  it  continues  until  there  is  an  actual  change 
of  habitation,  with  an  intention  to  make  a  new  resi- 
dence. When  a  residence  is  once  acquired,  it  is  pre- 
sumed to  continue  until  there  is  satisfactory  evidence 
that  it  has  been  abandoned.  ♦  ♦  ♦  The  burden 
was  upon  the  defendants  to  rebut  the  presumption  that 
Kelly's  residence  was  on  his  farm.  There  is  no  evi- 
dence that  nine  days  after  he  was  last  seen,  when  the 
service  was  made,  he  had  taken  up  his  residence  else- 
where. We  are  asked  to  presume  that  he  had  done  so. 
No  such  presumption  can  be  indulged.  To  do  so 
would  rebut  one  presumption  by  another.  The  fact  of 
Kelly's  presence  in  another  place  must  be  shown  by 
evidence,  and  not  by  presumption.  To  say  the  least, 
no  such  presumption  should  obtain  by  an  absence  of 
nine  days."  But  in  this  case  the  absence  of  Szold  for 
eighteen  days,  six  of  which  he  spent  in  Fort  Dodge, 
and  the  absence  of  his  family  for  ten  days,  evidently, 
in  part  at  least,  for  the  purpose  of  visiting  relatives  of 
the  wife,  are  given  the  effect  of  presumptive  and  suffi- 
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cient  proof  of  a  change  of  residence.  In  Vanderpoel  v. 
CPHanlon,  53  Iowa,  246,  5  N,  W.  Rep.  119,  it  was 
said:  "If  a  person  leave  the  place  of  his  residence  or 
home  with  intent  of  residing  in  some  other  place,  and 
making  it  his  fixed  place  of  residence,  but  never  con- 
summates such  intent,  it  can  not  be  said  his  residence 
has  been  changed  thereby.'' 

Applying  that  rule,  this  court  held  that  a  person 
who,  having  a  place  of  residence  in  one  county,  left  it, 
and  thereafter  spent  several  years  in  another  county, 
but  without  any  fixed  purpose  with  respect  to  making 
it  his  permanent  place  of  residence,  did  not  become  a 
resident  of  the  county  to  which  he  removed,  within  the 
meaning  of  the  law  in  regard  to  the  qualification  of 
electors.  In  Nugent  v.  Bates^  51  Iowa,  77,  50  N.  W. 
Rep.  76,  it  was  said  that  proof  that  a  person  having  a 
residence  in  this  state  had  gone  to  Chicago,  purchased 
property  and  gone  into  business,  with  the  intention  of 
permanently  locating  there,  while  his  family  continued 
to  reside  in  this  state  did  not  show  a  change  of  resi- 
dence. In  Church  v.  Crossmafiy  49  Iowa,  447,  it 
appeared  that  Grossman  had  been  a  resident  of  St.  Law- 
rence county  in  the  state  of  New  York,  for  several 
years  prior  to  the  first  day  of  February,  1872.  From 
the  middle  to  the  last  of  January,  1872,  he  sold  his 
household  effects,  preparatory  to  moving  to  the  state  of 
Michigan.  On  the  first  day  of  February,  1872,  he  went 
with  his  family  to  his  father's  house,  in  Jefferson  county, 
to  stay  until  he  should  be  ready  to  go  west,  having 
before  that  time  shipped  all  his  goods  to  Michigan 
excepting  clothing,  which  he  intended  to  carry  in  a 
trunk.  On  the  second  day  of  February,  1872,  he  was 
served  with  a  summons  in  St.  Lawrence  county.  On  the 
thirteenth  day  of  that  month,  he  removed  to  Michigan. 
He  contended  that  when  served  he  was  a  resident  of 
Jefferson  county,  within  the  meaning  of  a  statute  which 
provided  that  no  person  should  be  proceeded  against 
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by  summons  out  of  the  county  in  which  he  was  resid- 
ing. This  court  held  that  when  served  he  had  not 
acquired  a  residence  in  Michigan,  and  that  as  he  went 
to  his  father's  for  two  weeks  merely  for  a  temporary 
purpose,  with  no  intention  of  remaining  more  than 
a  short  time,  he  did  not  become  a  resident  of  JeflEer- 
son  county,  and  that,  for  the  purpose  of  the  statute, 
he  continued  to  be  a  resident  of  St.  Lawrence  county 
until  he  was  served  with  the  summons.  If  the  aban- 
donment of  St.  Lawrence  county  as  a  place  of  resi- 
dence, made  pursuant  to  a  well  settled  and  fully  ma- 
tured purpose,  coupled  with  a  two  weeks  sojourn  in 
Jefferson  county,  did  not  make  Grossman  a  resident  of 
the  latter,  I  am  not  able  to  understand  how  an  absence 
from  Woodbury  county  of  eighteen  days,  with  an 
intent  as  to  residence  at  the  commencement,  which  is 
not  shown,  and  which  can  only  be  conjectured,  coupled 
with  a  visit  of  but  six  days  to  Webster  county,  for  the 
apparent  purpose  of  selling  a  car  load  of  apples,  can  be 
said  to  establish  the  residence  of  Szold  in  the  county 
last  named.  There  is  no  conflict  in  the  evidence  in 
regard  to  his  residence,  and  the  questions  presented  are 
of  law,  and  not  of  fact.  I  do  not  think  an  abandon- 
ment of  Woodbuiy  county  as  a  place  of  residence  by 
him  is  shown.  If,  however,  it  be  conceded  that  diflferent 
persons  might  reach  different  conclusions  in  regard  to 
abandonment,  it  does  not  seem  to  me  that  can  be  said 
in  regard  to  the  acquiring  of  a  residence  in  Webster 
county.  In  Hinds  v.  HindSj  1  Iowa,  36,  it  was  said 
that,  *' while  no  definite  time  is  necessarily  implied  in 
the  word  'resident'  or  'reside,'  yet  permanency  is 
implied  and  expressly  used  in  giving  the  definition.'' 
It  was  further  said  that  the  court  was  not  ''aware  ♦  ♦  • 
of  any  authority  that  holds  that  a  mere  transient,  tempo- 
rary sojourn,  with  no  intention  to  remain  permanently, 
can  constitute  a  legal  residence."  In  Church  v.  Cross- 
man^  supra^  it  was  said  of  the  word  "reside,"  as  used 
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in  the  New  York  statute,  that  it  * 'means  a  pej'manent 
and  fixed,  and  not  a  mere  transient  or  temporary 
abode.  ^'  That  definition  was  quoted  with  approval  in 
Bradley  v.  Fraser,  54  Iowa,  291,  6  N.  W.  Rep.  293.  It 
seems  to  me  that  the  definitions  quoted  are  applicable 
to  the  provisions  of  the  Code  under  which  this  action 
was  brought,  and  that,  when  it  was  brought,  Szold  was 
a  resident  of  Woodbury  county,  or  else  that  he  had  no 
residence  in  the  state.  Whether  the  action  should  not 
have  been  brought  in  the  county  where  the  attached 
property  was  found,  because  Szold  had  no  residence  in 
the  state,  is  a  question  not  discussed  in  the  opinion  of 
the  majority;  but  so  far  as  it  rests  upon  the  claim  that 
Szold  was  a  resident  of  Webster  county,  it  seems  to  me 
to  be  erroneous. 
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Phillip  Homan  v.  Fbanklin  County,  Appellant.        iTwg 

duo  2501 

Defective  County  Bridgre :    personal  injury:    contributort  neq-     w    i85 
LIGSNOS.    A  person  who  drives  upon  a  bridge  knowing  it  to  be  in  an    \^^     ^^, 
unsafe  condition,  can  not  recover  for  injuries  caused  by  the  falling  of    l|^   ^ 
that  bridge,  if  there  was  another  safe  and  convenient  passage,  though      — 
he  makes  the  attempt  with  care,  and  though  the  county  neglected  to 
prevent  the  use  of  the  unsafe  bridge,  and  though  the  public  is,  from 
its  situation,  invited  to  pass  over  it.     (1) 

Measure  of  damages.  While  a  general  averment  of  damage  through 
personal  injury,  in  some  cases,  permits  evidence  of  injury  by  inabil- 
ity to  pursue  a  business,  the  rule  has  never  been  extended  to  injuries 
to  the  ability  to  conduct  a  farm,  and,  in  the  absence  of  special  plea, 
at  least,  recovery  by  a  farmer  is  limited  to  suffering,  medical  attend- 
ance and  loss  of  time  without  reference  to  the  profits  of  a  farm.     (2) 

Appeal  from  Wright  District  Court. — Hon.  J.  L. 
Stevens,  Judge. 

Thubsday,  Febbuaby  1,  1894. 

Action  for  personal  injuries.    Judgment  for  plain- 
tiff, and  the  defendant  appeals. — Reversed. 

D.  W.  Dow,  County  Attorney,  and  W.  i>.  Evans 
for  appellant. 
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J.  H.  Scales  and  I^agle  d  Birdsall  for  appellee. 

Q-BANGEB,  C.  J. — I.  On  the  twelfth  day  of  June, 
1890,  one  of  the  bridges  of  defendant  county,  while 
plaintiff  was  passing  over  it,  gave  way,  and  fell  to  the 
stream  below,  in  consequence  of  which  the  plaintiff 
was  seriously  injured;  and  this  action  is  to  recover 
damages  thereby  sustained.  The  following  is  a  part  of 
plaintiff's  testimony:  **I  drove  over  that  bridge  a 
good  many  times  during  the  year.  I  observed  its  con- 
dition as  shaky.  I  noticed  the  bridge.  It  would  shake 
— oscillate — ^when  you  passed  over  it.  It  did  that 
morning.  There  was  nothing  stuck  up  to  warn  me 
from  passing  over  it.  Never  saw  anything  of  the  kind 
stuck  up  there.  Cross-examination:  Before  moving 
upon  my  present  farm,  I  lived  in  Franklin  county,  by 
Whiteside's,  close  to  this  road,  and  about  two  miles 
from  this  bridge.  I  lived  there  three  years.  Was 
farming.  This  road  comes  into  Ackley  past  the  Revere 
House.  I  crossed  this  bridge  a  good  many  times.  I 
noticed  it  was  shaky  for  the  last  couple  of  years.  I 
noticed  the  braces  were  out.  They  were  down  from 
the  north,  and  the  braces  on  the  south  and  east  were 
out  a  couple  of  inches.  I  noticed  that  every  time 
I  saw  it,  and  I  noticed  the  shaking  every  time  I 
crossed  it.  It  shook  very  much  more  than  bridges 
ordinarily  do,  and  more  than  a  bridge  ought  to  shake. 
I  noticed  that  every  time  I  crossed  it.  I  was  not  fear- 
ful about  crossing  it.  I  thought  it  was  safe.  I  never 
said  anything  to  anybody  about  it.  It  shook  more 
than  it  ought  to.  The  braces  were  out  at  more  than 
one  place.  That  was  the  condition  of  the  bridge  that 
morning  when  I  drove  upon  it.  I  am  sure  of  that.  I 
noticed  that  condition  that  morning  before  I  drove  on 
the  bridge.  I  live  on  the  county  line  road.  There  is  a 
bridge  across  Beaver  creek  about  a  mile  and  a  half  east 
of  where  this  bridge  was,  and  south  of  my  place. 
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There  is  a  road  leading  to  that  bridge  from  my  house, 
but  there  is  not  much  travel,  and  I  am  not  much 
acquainted  that  way.^' 

Appellant  asked  the  court  to  give  an  instruction  as 
follows:  '*If  you  find  from  the  evidence  that  the 
plaintiflE,  at  the  time  he  drove  upon  the  bridge,  knew 
its  unsafe  condition,  and  that  it  was  imprudent  for  him 
to  drive  upon  it  at  the  time  in  consequence  of  its  unsafe 
condition,  then  his  own  negligence  contributed  to  the 
injury,  and  he  can  not  recover,  and  your  verdict  must 
be  for  the  defendant.''  The  court  refused  it,  and  gave 
the  following:  **You  are  instructed  that  if  there  were 
no  means  taken  by  defendant  to  prevent  the  use  of  the 
bridge  by  the  public,  and  from  its  location  and  situa- 
tion the  public  were  invited  to  pass  over  it,  then  the 
mere  fact  that  plaintifE  knew  it  was  unsafe,  even 
though  it  should  appear  that  there  was  another  safe 
and  convenient  way  for  him  to  reach  his  destination, 
would  not  render  him  guilty  of  contributory  negligence 
if,  in  attempting  to  pass  over  it,  he  acted  with  ordinary 
care  and  caution,  having  regard  for  his  own  safety.  In 
determining  the  question  of  whether  he  did  exercise 
ordinary  care  in  the  matter  you  should  consider  all  the 
evidence  as  to  the  condition  of  the  bridge  and  the 
plaintiflE's  knowledge  thereof,  the  circumstances  under 
which  he  drove  upon  the  bridge,  and  his  load,  whether 
there  was  another  convenient  and  safe  way  he  could 
have  taken,  and  all  other  facts  bearing  upon  the  ques- 
tion, disclosed  by  the  evidence,  and  then,  if  you  find 
that  the  plaintiff,  by  his  own  negligence,  contributed 
in  any  degree  directly  to  the  injury  complained  of,  he 
can  not  recover  in  this  case,  even  if  you  should  find 
that  the  bridge  was  defectively  constructed,  or  that  the 
defendant  negligently  failed  to  keep  it  in  repair,  and 
that  the  plaintiff  was  injured  in  consequence  thereof.'' 
It  seems  to  us  that  the  instruction  asked  states  a  cor- 
rect rule  of  law.    If  a  person  about  to  drive  on  a  bridge 
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knows  it  to  be  unsafe  and  knows  it  to  be  imprudent  to 
drive  thereon,  and  in  the  face  of  such  knowledge  he 
does  drive  on  the  bridge,  he  is  negligent;  and  if  he  is 
injured  in  so  doing  his  negligence  contributes  to  his 
injury.  The  proposition  seems  tp  be  without  question, 
and  it  is  the  rule  of  the  instruction  asked. 

The  evidence  we  have  quoted  is  such  as  to  fully 
warrant  the  instruction.  The  instruction  given  pre- 
sents, to  quite  an  extent,  a  contrary  rule.  It,  in  effect, 
says  that  if  a  county  neglects  to  adopt  means  to  pre- 
vent the  use  of  an  unsafe  bridge,  and  from  its  location 
and  situation  the  public  is  invited  to  pass  over  it,  a 
person,  even  though  he  knows  it  to  be  unsafe,  and  has 
another  safe  and  convenient  way  to  reach  his  destina- 
tion, may  yet,  without  being  negligent,  attempt  to 
pass  over  it,  if,  in  making  the  attempt,  he  acts  with 
care  and  caution.  In  Parkhill  v.  Totvn  of  Brighton j  61 
Iowa,  103,  15  N.  W.  Rep.  853,  which  was  a  case  for 
personal  injury  on  a  sidewalk,  the  court  below  refused 
an  instruction  in  these  words:  **H  you  find  from  the 
evidence  that  the  plaintiflE,  at  the  time  that  she  passed 
over  the  walk,  knew  that  the  walk  was  unsafe,  and 
that  it  was  imprudent  to  do  so  at  that  time,  in  conse- 
quence of  the  darkness,  or  for  any  other  cause,  and 
with  this  knowledge  she  persisted  in  passing  over  it, 
though  there  was  another  walk  which  she  might  have 
taken  in  going  the  direction  in  which  she  desired  to  go, 
then  her  own  negligence  contributed  to  the  injury, 
and  she  can  not  recover.''  This  court  held  that  the 
instruction  should  have  been  given,  and  upon  testi- 
mony much  less  conclusive  than  in  this  case.  To  our 
minds,  the  eflfect  of  the  invitation  to  the  public  to  cross 
or  use  a  bridge  that  is  really  unsafe,  and  can  not  be 
prudently  used,  ceases  in  behalf  of  any  person  who 
actually  knows  of  the  unsafe  condition.  When  such 
knowledge  obtains,  then  the  reason  of  the  rule  ceases, 
for  the  person  does  not  then  rely  on  the  invitation  or 
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apparent  conditions  as  to  safety,  but  he  assumes  the 
risk  of  using  that  which  he  actually  knows  to  be 
unsuitable  for  use.  Reasonable  care  and  caution  do 
not  go  hand  in  hand  with  one  who  thus  assumes  to 
act.  A  reasonably  cautious  and  prudent  man,  with 
two  ways  open  before  him,  one  of  which  is  safe  and 
convenient  and  the  other  known  to  be  so  unsafe  that 
it  can  not  be  prudently  used,  will  not  choose  the 
latter.  Such  an  act  is  one  of  venture,  rather  than 
prudence.  The  eflfect  of  giving  one  instruction  and 
refusing  the  other  was  to  deny  to  the  defendant  the 
benefit  of  the  rule  approved  in  the  Parkhill  case;  that 
he  wa8  guilty  of  contributory  negligence  if  he  attempted 
to  cross  the  bridge,  knowing  it  to  be  unsafe;  and  that 
it  was  imprudent  for  him  to  do  so  when  there  was  a 
safe  and  convenient  way  for  his  use.  This  holding  is 
not  against,  but  in  harmony  with,  the  rule  in  Walker 
V.  Decatur  Co.,  67  Iowa,  307,  25  N.  W.  Rep.  256. 

II.  On  the  question  of  damage  the  court  per- 
mitted the  plaintiflE  to  testify  to  what  was  the  income 
from  his  farm  before  his  injuries.  A  few  questions 
will  indicate  the  rule  of  damage  adopted: 

^^Q.  With  your  appliances  that  you  have  there  on 
the  farm,  what  was  you  able  to  earn!  A.  Do  you 
mean  per  year! 

**Q.  Per  year  or  per  day!  A.  I  make  a  thousand 
dollars  every  year,  besides  the  interest  on  that.  (De- 
fendant objects  as  incompetent,  immaterial,  and  not 
responsive,  and  moves  to  strike  the  answer.  Motion 
overruled,  and  defendant  excepts.) 

^^Q.  Are  you  able  to  do  that  since!  (Same  objec- 
tion as  last  made.  Objection  overruled,  and  defend- 
ant excepts.) 

*'Q.  About  what  diflference  is  there  in  your  earn- 
ings before  and  after  per  day!  You  made  some 
estimate,  have  you  not!    (Objected  to  as  incompetent, 
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immaterial,  and  irrelevant.  Objection  overruled,  and 
defendant  excepts.)    A.  About  two  dollars  a  day.'^ 

On  cross-examination  he  made  the  following  quali- 
fications to  such  testimony: 

**When  I  said  I  earned  a  thousand  dollars  a  year, 
I  meant  that  I  made  that  oflE  my  farm.  I  could  not 
earn  a  thousand  dollars  a  year  by  work,  I  earn  it  on 
my  farm. 

**Q.  What  you  mean  to  be  understood  as  saying 
was  that  you  could  make  one  thousand  dollars  on  your 
farm!    A.  Yes,  sir. 

**C.  Make  your  farm  pay  that!    A.  Yes,  sir. 

**C.  You  don't  mean  to  be  understood  as  saying 
that  you  could  earn  three  dollars  a  day  working!  A. 
No,  sir;  I  mean  on  the  farm. 

'*Q.  All  that  you  mean  to  say  is  that  you  could 
make  your  farm  pay  you  one  thousand  dollars!  A. 
Yes,  sir;  I  could  get  that  much  out  of  it. 

^^Q.  You  could  get  it  out  of  the  crops!  A.  Yes, 
sir.'' 

The  averments  of  damage  are:  "That  by  reason 
of  such  injuries,  suffering,  and  expenditure  for  medi- 
cine, medical  services,  and  care,  and  loss  of  time,  as 
hereinbefore  mentioned  and  set  forth,  plaintiff  has 
sustained  damage  in  the  sum  of  fifteen  thousand  dol- 
lars." Nothing  ** hereinbefore  mentioned"  refers  to 
damage  to  plaintiff 's  business  on  his  farm.  The  rule 
of  general  damage  in  cases  of  personal  injury  are  those 
averred  in  the  petition.  The  law  presumes  in  such  a 
case,  from  the  nature  of  the  injury,  loss  of  time,  suffer- 
ing, and  expenditure  for  medical  attendance  and  care. 
These  follow  from  a  general  averment  of  damages. 
Suth.  Dam.  [2  Ed.],  section  421.  This  presumption 
sometimes  extends  to  one's  business,  as  in  cases  of 
incomes  from  professional  services  to  which  injury 
results,  in  which  case  the  injured  party  is  permitted  to 
show  what  his  business  is,  and  what  damage  he  has 
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sustained  by  reason  of  his  inability  to  pursue  the  same. 
Id.  We  are  not  referred  to  a  case  holding,  nor  do  we. 
think,  that  the  rule  of  general  damage  for  such  injuries 
has  ever  been  extended  to  injuries  to  the  business  of 
conducting  a  farm.  Certainly  the  law  does  not  pre- 
sume any  greater  loss  to  such  a  business,  from  such 
an  injury,  than  the  value  of  the  time  lost  to  the  owner 
in  consequence  of  the  injury.  The  profits  of  a  farm 
depend  upon  many  contingencies  other  than  the  per- 
sonal services  of  the  owner.  It  is  not  for  us  to  deter- 
mine that  such  damages  may  not  result  and  be 
recoverable  in  the  way  of  special  damage,  for  the  ques- 
tion, in  that  respect,  is  not  before  us.  We  are,  how- 
ever, clear  that,  under  the  issues,  plaintiflE  was  limited 
to  the  value  of  his  time  lost,  without  reference  to  the 
profits  from  his  farm,  and  that  the  admission  of  the 
evidence  showing  damage  to  the  business  of  his  farm 
and  the  instruction  permitting  a  recovery  therefor  are 
erroneous.    For  the  errors  suggested,  the  judgment  is 

BEVKBSED. 
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Principal  and  Afirent.  Where  in  dealing  with  an  agent  a  loan  com- 
pany reserves  the  right  to  aoeept  or  rejeet  all  applications  for  loans, 
the  fact  that  interest  on  a  given  mortgage  which  is  not  in  the  agent's 
possession,  is  paid  to  him,  which  interest  he  remits  in  order  to  be  able 
to  deliver  np  the  interest  coupons,  and  the  fact  that  the  mortgagee 
advised  the  agent  that  the  mortgage  had  been  assigned,  confers  no 
anthority  upon  the  agent  to  collect  the  mortgage.  Security  Co.  v. 
Qraybeal,  85  Iowa,  453,  followed.    (1) 

Bams.  Where  one  applies  to  his  own  agent  for  a  loan  to  pay  off  an  exist- 
ing mortgage  and  the  mortgagee  does  not  know  that  a  loan  for  such 
purpose  has  been  negotiated,  nor  authorized  the  agent  to  accept  or 
hold  the  money  for  him,  the  mortgage  is  not  satisfied  until  said  agent 
actually  pays  the  money  to  the  mortgagee.  OraybeaVs  ease,  ante, 
followed.    (8) 

Loan  Begister  not  a  Book  of  Acoount.  The  register  of  a  loan 
agent  is  not  admissible  as  "a  book  of  account,"  under  Code  3658,  or 
to  show  the  payment  of  a  loan,  but  is  a  private  memorandum  of  the 
owner.    Same  eaeefoUowed.    C2} 
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Appeal  from    Warren   District    Cowrf.— Hon.    J.    H. 
Hendebson^  Judge. 

Thursdat,  Febbuaby  1,  1894. 

Action  on  a  note,  and  for  the  foreclosure  of  a 
mortgage  securing  the  same.  From  a  judgment  and 
decree  dismissing  plaintifE's  bill,  it  appeads. — Beversed. 

W.  H.  Berry  and  Park  d  O'Dell  for  appellant. 

Bjnne,  J. — I.  October  15,  1881,  the  defendants 
executed  to  the  United  States  Trust  Company  their 
note  and  mortgage  for  three  hundred  dollars.  The 
loan  was  to  be  due  December  1,  1884.  The  petition  is 
in  the  usual  form  for  foreclosure  of  a  mortgage.  After 
the  note  and  mortgage  was  given,  the  United  States 
Trust  Company  was  merged  into  plaintiff.  The  answer 
pleads  that  the  note  and  mortgage  was  fully  paid  about 
February,  1885,  to  one  Hugh  R.  Creighton,  as  the 
agent  of  plaintiff,  and  that  plaintiff  refuses  to  cancel 
said  mortgage  of  record.  These  facts  are  denied  in  a 
reply.  The  further  facts  disclosed  on  the  trial  are  that 
the  note  and  mortgage  in  suit  was  payable  in  plaintiff's 
office,  in  Hartford,  Connecticut;  that  no  money  was 
ever  paid  plaintiff  on  account  of  the  principal;  that 
the  loan  was  originally  made  through  Creighton  & 
Hayes,  of  Indianola,  Iowa,  who  were  acting  as  agents 
for  the  Union  Loan  Association,  of  Des  Moines,  of 
which  H.  R.  Creighton  was  the  owner  and  manager. 
The  interest  on  the  loan  was  paid  to  Creighton  & 
Hayes,  who  gave  to  defendants  their  receipts  therefor. 
About  the  time  this  loan  became  due,  defendants  made 
application  to  the  Union  Loan  Association,  through 
Creighton  &  Hayes,  for  a  loan  for  the  purpose  of  pay- 
ing off  plaintiff's  mortgage.  This  new  mortgage  and 
note  ran  to  one  Gilbert  D.  Kingman,  of  Massachusetts. 
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By  the  terms  of  the  application  of  defendants  for  this 
last  loan  the  Union  Loan  Association  was  expressly 
made  their  agent  to  procure  the  loan.  It  is  claimed 
that  the  proceeds  of  this  last  mortgage  were  in  fact 
applied  to  the  payment  of  plaintiff's  claim.  The 
money,  if  any,  received  on  the  last  loan,  never  came 
into  defendants'  hands,  and  they  have  no  personal 
knowledge  that  the  same,  or  any  part  thereof,  was 
ever  applied  on  plaintiflE's  indebtedness  by  the  Union 
Loan  Association. 

II.  To  establish  the  fact  that  plaintiff's  claim  was 
paid  from  the  proceeds  of  the  Kingman  loan  defend- 
ants introduced  in  evidence  the  loan  roister  of  the 
Union  Loan  Association,  which  was  duly  objected  to. 
This  book,  if  not  the  same,  was  identical  with  that 
introduced  in  evidence  for  a  like  purpose  in  Security 
Co.  V.  Graybealy  85  Iowa,  453,  52  N.  W.  Eep.  498.  It 
was  there  held  that  such  a  book  is  not  a  book  of 
accounts,  but  simply  a  private  memorandum  of  the 
owner,  and  inadmissible  for  the  purpose  of  showing 
payment  of  a  loan.  In  that  case,  as  in  this,  no  proper 
foundation  was  laid  for  the  introduction  of  the  book, 
even  if  it  was  a  book  of  accounts  such  as  is  contem- 
plated by  the  statute. 

III.  Much  evidence  was  introduced  to  show  that 
the  Union  Loan  Association  was  the  agent  of  plaintiflE 
for  the  collection  of  their  notes  and  mortgages.  The 
facts  respecting  this  matter  are  very  similar  to  Gray- 
beaVs  case.  It  is  clear  that  in  procuring  the  Kingman 
loan  Creighton  or  the  Union  Loan  Association  was 
acting  as  the  agent  of  defendants.  They  made  the 
application  to  him  or  the  association  for  the  loan.  He 
held  the  money  received  of  Kingman,  if  any,  as  de- 
fendants' agent.  Neither  Creighton  nor  the  associa- 
tion, while  holding  this  money  as  defendants',  could 
make  it  the  money  of  plaintiff,  so  as  to  work  a  pay- 
ment of  plaintiff's  note  and  mortgage,  except  by  send- 
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ing  it  to  plaintiflE,  unless  it,  knowing  that  Creighton  or 
the  association  had  the  money,  consented  to  some  other 
application  of  it,  or  so  acted  that  in  law  it  would 
amount  to  a  consent  that  Creighton  or  the  association 
should  hold  the  money  as  plaintiff's  agent.  There  is 
no  claim  that  plaintiflE  had  any  knowledge  that  defend- 
ants were  negotiating  a  new  loan,  and  plaintiflE  was  in 
no  way  connected  with  the  transaction.  There  is  no  evi- 
dence that  Creighton  or  the  loan  association  had  any 
authority  to  collect  plaintiff's  claim.  After  the  execu- 
tion of  plaintiflE's  note  and  mortgage  they  were  never 
in  the  possession  of  Creighton  &  Hayes  or  H.  R. 
Creighton  or  the  Union  Loan  Association.  What  is 
said  in  Security  Co.  v.  Graybeal  is  applicable  to  this 
branch  of  the  case,  and  need  not  be  repeated  here. 

The  facts  herein  touching  the  payment  of  interest 
and  the  general  conduct  of  the  business  of  Creighton 
and  the  loan  association  are  the  same  as  in  that  case, 
and  for  the  reasons  therein  stated  it  has  not  been  shown 
that  Creighton  or  the  loan  association  were  the  agents 
of  plaintiff,  and  authorized  to  collect  its  claim;  and  it 
further  appears  that  the  claim  has  not  been  paid.  The 
district  court  improperly  dismissed  plaintiflE's  bill.  Ko 
competent  evidence  of  payment  having  been  adduced, 
plaintiflE  was  entitled  to  a  judgment  and  decree;  It  is 
due  to  the  learned  judge  who  tried  this  case  below  to 
say  that  the  Graybeal  case  had  not  then  been  decided 
in  this  court.  All  questions  arising  in  this  action  are 
so  fully  considered  in  that  case  that  we  need  not  fur- 
ther discuss  them.    The  judgment  of  the  district  court 

is  BEV£BSED. 
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Poweshiek  County  for  the  use  of  the  School  Fund, 
Appellant,  v.  S.  A.  Allen  et  al. 

Whirs  payment  of  a  school  fond  mortgage  finally  reaches  the  treasury  of 
the  county,  satisfaction  of  it  will  not  be  canceled  because  payment 
was  made  to  the  auditor  instead  of  the  treasurer. 

Appeal  from  Poweshiek  District  Court. — Hon.  A.   E. 
Dewey,  Judge. 

Thuesday,  Februaby  1, 1894. 

Action  in  equity  to  foreclose  a  school  fund  mort- 
gage upon  certain  real  estate.  There  was  a  full  hearing 
on  the  merits  of  the  case,  and  a  decree  for  the  defend- 
ants.    PlaintiflE  appeals. — Affirmed. 

J.  P.  Lyman  for  appellant. 

J.  W.  Carr  and  W.  E.  Redman  for  appellees. 

RoTHROCK,  J. — On  the  twenty-fifth  day  of  Febru- 
ary, 1881,  the  defendant  Allen  executed  a  mortgage  to 
the  plaintiflE  to  secure  a  school  fund  loan  in  the  sum  of 
five  hundred  dollars.  Payments  of  principal  and  inter- 
est were  made  from  time  to  time,  which  are  conceded 
to  be  proper  credits  on  the  loan.  On  the  twenty-sixth 
day  of  February,  1884,  Allen  paid  the  auditor  of  the 
county  the  sum  of  forty  dollars  and  fifty-three  cents, 
and  on  the  twenty-eighth  day  of  October,  1886,  he  paid 
to  the  auditor  the  balance  due  on  said  loan,  in  full  of 
principal  and  interest.  The  fact  that  full  payment  was 
made  to  the  auditor  is  not  disputed.  At  the  time  of 
final  payment  the  auditor  receipted  therefor,  and  can- 
celed and  released  the  mortgage  of  record.  The  plain- 
tiff seeks  to  set  aside  the  cancellation  of  the  mortgage, 
upon  the  ground  that  Allen  did  not  make  payment  to 
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the  treasurer  of  the  county.  In  other  words,  it  is  claimed 
Allen  ought  to  pay  the  said  balances  due  on  his  mort- 
gage twice,  because  he  did  not  make  payment  to  the 
officer  whom  the  law  designates  as  the  proper  function- 
ary to  receive  payments  on  school  fund  loans.  A  large 
mass  of  evidence  was  introduced  on  the  trial  of  the  case 
which  tends  to  show  that  the  management  of  the  differ- 
ent county  funds,  under  the  express  direction  of  the 
board  of  supervisors,  was,  to  say  the  least,  very  irregu- 
lar. It  appears  by  a  very  decided  preponderance  of  the 
evidence  that  the  board  of  supervisors  authorized  and 
directed  the  auditor  to  receive  payments  made  on  school 
fund  loans.  Without  determining  any  question  which 
arises  on  this  manner  of  transacting  the  business  of  the 
county,  we  think  the  case  may  be  disposed  of  by  the 
fact  that  the  evidence  shows  by  a  clear  preponderance 
that  the  auditor  actually  paid  to  the  treasurer  the  two 
amounts  of  money  which  are  in  dispute.  The  auditor 
testified  positively  that  he  made  the  payments  to  the 
treasurer.  This  testimony  is  not  contradicted  by  any 
evidence  in  the  case.  If  the  accounts  of  the  offices  of 
the  treasurer  and  auditor  had  been  kept  as  they  ought 
to  have  been,  and  the  auditor  did  not  in  fact  make  pay- 
ment to  the  treasurer,  the  records  would  show  the 
exact  fact.  But  it  is  impossible  to  ascertain  from  the 
books  of  the  treasurer  whether  the  payments  were  made 
to  him  or  not.  We  think  that  it  ought  to  be  found 
that  the  money  went  into  the  treasury  of  the  county. 
If  the  money  reached  the  treasurer,  the  payment  was 
complete,  and  the  cancellation  of  the  mortgage  was 
right.  Poweshiek  Co.  v.  Buttles^  70  Iowa,  246,  30  N. 
W.  Rep.  558.  It  ought  to  require  a  much  stronger  case 
than  the  plaintiff  made  to  compel  Allen  to  pay  his  debt 
twice.    Affibmed. 
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State  op  Iowa,  Appellant,  v.  P.  G.  McConnell. 

Intozicatingr  Liquors:  Nuisance:  habits  of  bxttsb  vat  bi 
SHOWN.  On  proseoution  for  maintaining  a  liquor  nmsanoe,  it  is 
proper  to  show  the  habits  of  a  buyer  and  witness  as  to  the  use  by 
him  of  intoxicating  liquors,  and  to  ask  him  whether  during  the  period 
in  whioh  he  bought  of  defendant,  he  bought  and  used  other  liquors* 
See  Acts  Twenty- third  General  Assembly,  chapter  85,  section  12. 
And  it  may  be  shown  that  one  who  frequented  defendant's  place  and 
often  bought  of  him  was  in  the  habit  of  using  intoxicating  liquors  to 
drink.     (2) 

8alb  bt  olbrk.  On  such  a  prosecution,  defendant  is  liable  for  sales  made 
by  his  clerk.    Code,  1523.    (3) 

PERHIT  A  PERSONAL  PROTEOTiON  ONLT.  A  permit  to  Sell  liquor,  granted 
to  one  member  of  a  firm,  does  not  protect  his  partner.     (5) 

Appeal  from  Poweshiek  District  Court. — ^Hon.   A.  R. 
Dewey,  Judge. 

Thubsday,  Febbuaby  1,  1894. 

Indictment  for  liquor  nuisance.  Verdict  for  de- 
fendant by  direction  of  the  court.  The  state  appeals. 
— Reversed. 

J.  P.  Lyman  for  the  state. 

EiNNE,  J. — I.  Defendant  was  indicted  for  a 
liquor  nuisance,  pleaded  not  guilty,  and  at  the  close  of 
the  state's  evidence,  and  on  the  defendant's  motion, 
the  court  directed  a  verdict  for  defendant.  Defendant 
wafi  a  member  of  a  firm  composed  of  three  persons,  viz. : 
H.  K.  Snider,  Dr.  E.  W.  Clark  and  himself.  This  firm 
was  operating  a  drug  store  in  the  city  of  Grinnell,  and 
the  sales  of  liquors  complained  of  were  made  in  said 
store,  either  by  defendant  or  by  a  clerk  employed  by 
the  firm.  H.  K.  Snider  was  a  registered  pharmacist, 
and  held  a  permit  to  sell  intoxicating  liquors  in  said 
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store  during  the  time  covered  by  the  testimony  in  this 
case.  In  January,  1892,  Snider  removed  to  Chicago, 
Illinois,  but  retained  his  interest  in  said  firm  and  store 
until  after  the  finding  of  the  indictment  in  this  case. 
Defendant  was  also  a  registered  pharmacist  during  the 
time  of  the  sales  complained  of,  but  was  not  a  permit 
holder. 

n.  On  the  trial,  a  witness  was  asked  whether 
the  liquor  he  had  bought  of  defendant  during  the  time 
from  March  until  September  was  all  that  he  had  bought 
during  that  period,  and  whether  during  the  year  1892 
he  used  intoxicating  liquors  other  than  what  he  bought 
of  defendant.  These  questions  were  objected  to  as 
being  incompetent  and  immaterial,  and  the  objection 
sustained.  Section  12,  chapter  35,  Acts  Twenty-third 
General  Assembly,  provides  that  **in  the  trial  of  any 
action  or  proceeding  against  any  pei-son  for  manufact- 
uring, selling,  giving  away,  or  keeping  with  intent  to 
sell,  intoxicating  liquors  in  violation  of  law  •  •  • 
the  requests  for  liquors  and  returns  made  to  the  audi- 
tor as  heretofore  required,  the  quantity  and  kinds  of 
liquors  sold  or  kept,  purchased  or  disposed  of,  the  pur- 
poses for  which  liquors  were  obtained  by  or  from  him, 
and  for  which  they  were  used,  the  character  and  habits 
of  sobriety  or  otherwise,  shall  be  competent  as  far  as 
applicable  to  the  particular  case.  *  *  *''  The  ques- 
tions asked  were,  under  this  statute,  proper.  Their 
evident  intent  and  purpose  was  to  show  the  habits  of 
the  witness  as  to  the  use  of  intoxicating  liquor,  and, 
under  the  statute,  this  is  permissible. 

III.  Several  witnesses  testified  to  the  purchase  of 
liquors  made  by  them  at  defendant's  store,  through  a 
clerk  of  the  firm.  On  defendant's  motion  this  evidence 
was  stricken  out,  to  which  the  state  excepted.  This- 
action  of  the  court  seems  to  have  been  based  upon  the 
thought  that  defendant  would  only  be  liable  for  sales 
made  by  himself.     If  the  defendant  had  been  a  permit 
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holder,  he  would,  under  the  statute,  be  liable  for  all 
sales  made  by  any  of  his  clerks.  Acts  Twenty-third 
General  Assembly,  chapter  35,  section  15.  Hence,  if  we 
treat  him  as  being  protected  by  the  permit  issued  to  his 
partner — a  question  not  now  decided — still  he  would 
be  responsible  for  the  acts  of  his  clerk  in  making  sales. 
We  think  the  evidence  should  have  been  admitted. 
The  statute  expressly  prohibits  the  manufacture  or  sale 
of  intoxicating  liquors  by  any  person,  his  clerk,  stew- 
ard or  agent,  directly  or  indirectly.  Code,  section 
1523.  Defendant  was  one  of  a  firm  engaged  in  keep- 
ing the  place  where  the  alleged  illegal  sales  were  made, 
and  is  responsible  for  sales  made  by  his  clerks. 

IV.  It  was  sought  to  show  by  the  witness  Sanger 
that  he  was  in  the  habit  of  using  intoxicating  liquors 
as  a  drink.  Sanger  had  made  a  large  number  of  pur- 
chases of  liquors  from  defendant.  The  proposed  evi- 
dence was  objected  to  as  being  incompetent  and  imma- 
terial. It  was  neither.  It  called  for  evidence  touching 
the  habits  of  the  witness  as  to  being  an  habitual  user 
of  intoxicating  liquor.  Doubtless  the  object  of  the 
question  was  to  show  that  the  witness  belonged  to  a 
class  to  whom  the  defendant  had  no  right  to  sell.  So 
it  was  sought  to  show  by  another  witness  that  Sanger 
used  intoxicating  liquor  as  a  beverage.  This  evidence 
was  improperly  excluded.  It  had  already  been  shown 
that  Sanger  was  not  only  a  frequenter  of  defendant's 
place,  but,  also,  that  he  often  purchased  of  him  intoxi- 
cating liquors.  Hence  we  think  that  under  the  section 
of  the  Acts  of  the  Twenty-third  General  Assembly  here- 
tofore set  out  the  evidence  was  proper.  See  State  v. 
Fleming  J  86  Iowa,  294,  53  N.  W.  Rep.  235. 

V.  We  do  not  think  that  the  defendant  is  pro- 
tected by  the  permit  granted  to  his  partner.  The  grant- 
ing of  a  permit  to  sell  intoxicating  liquors  is  the  repos- 
ing of  a  special  trust  in  the  permit  holder.  So  careful 
is  the  law  in  this  respect  that  the  one  asking  a  permit 
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must  publish  a  notice  of  his  intention  to  apply  there- 
for, and  is  required  to  serve  a  notice  upon  the  county 
attorney,  to  make  application  to  the  district  court, 
and  to  prove,  among  other  things,  that  he  is  a  citizen 
of  the  state,  that  he  has  not  been  convicted  of  violating 
the  liquor  law  within  a  year  prior  to  the  time  of  making 
the  application ;  that  he  is  not  addicted  to  the  use  of 
intoxicating  liquors  as  a  beverage ;  and  many  other  con- 
ditions are  attached  to  the  issuance  of  the  statutory  per- 
mit. See  chapter  35,  Acts  Twenty-third  General 
Assembly.  Now,  if  the  defendant  is  to  be  considered 
as  endowed  with  all  the  rights  and  privileges  of  a  per- 
mit holder  because  one  of  his  partners  held  such  a 
permit,  it  is  manifest  that  that  personal  accountability 
of  the  permit  holder,  which  is  so  carefully  guarded  by 
the  statute,  amounts  to  nothing;  for,  as  in  this  case,  a 
partner  who  has  never  complied  with  the  law,  who  has 
given  no  bond,  who  is  not  amenable  to  the  court  for 
his  acts  as  a  permit  holder,  can  defeat  the  very  pur- 
poses of  the  law  whose  protection  he  claims,  and  yet  by 
virtue  of  which  he  is  not  accountable  as  a  permit 
holder.  It  occurs  to  us  there  can  be  no  question  that 
a  pharmacist,  to  avail  himself  of  the  benefits  of  the 
law  providing  for  the  granting  of  permits  to  sell  intoxi- 
cating liquors,  must  have  such  a  permit;  and  in  a  case 
like  this  it  should  run  in  the  name  of  the  firm,  or  in 
the  name  of  each  partner.  This  seems  to  be  what  the 
statute  contemplates.  In  this  case  the  evidence 
showed  very  little  pretense  of  a  compliance  with  the 
law.  It  appeared  that  liquors  were  often  sold,  which 
were  used  as  a  beverage.  This  appeal  having  been 
taken  by  the  state,  we  need  make  no  order  touching 
the  disposition  of  the  case.    Bevebsed. 
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Daniel  Marietta  v.  J.  0.  Marietta,  Administrator, 

Appellant. 

Transa^ctions  with  Decedent :  oompstbnot  ov  wirNsss.  Plaintiff 
may  testify  on  a  claim  against  the  estate  what  the  decedent's  condi- 
tion was  and  as  to  the  care  and  attention  required  by  him.    (1) 

Olaini  of  Child  for  Service  to  Parent.  When  an  adult  son  has 
ceased  to  be  a  member  of  the  family,  returns  when  his  parents 
become  unable  to  care  for  themselves,  attends  to  them  wholly  for 
years  and  rents  the  farm  where  they  live  of  the  father,  a  finding  that 
the  services  were  rendered  with  the  expectation  on  part  of  plaintiff 
and  intent  on  part  of  the  deceased  parent  that  they  should  be  paid 
for,  will  not  be  disturbed.  Wilson  v,  Wilson,  52  Iowa,  44;  Peek  v. 
MeKean,  45  Iowa,  18,  and  Smith  v,  Johnson,  45  Iowa,  808,  distin' 
guished.    (2) 

Appeal  from  Warren  District  Court. — ^Hon.  J.  H. 
Henderson,  Judge. 

Thursday,  February  1, 1894, 

This  is  a  proceeding  in  probate.  The  matter 
involved  is  a  claim  against  the  estate  of  Uriah  Marietta, 
-deceased,  presented  by  the  plaintiff.  The  claim  was 
resisted  by  the  administrator,  and  a  trial  was  had 
before  the  court  without  a  jury,  and  the  claim  was 
allowed,  to  the  extent  of  five  hundred  and  twenty  dol- 
lars.   The  defendant  appeals. — Affirmed. 

Mc  Garry  (&  Brotvn  for  appellant. 

No  appearance  for  appellee. 

RoTHROOK,  J. — I.  The  plaintiff  is  a  son  of  the 
deceased,  and  the  claim  is  for  personal  services  ren- 
dered by  the  plaintiff  to  his  father  in  his  lifetime. 
There  is  no  question  made  that  services  were  actually 
rendered.  The  only  real  controversy  is  whether  the 
relations  of  the  parties  toward  each  other  were  such  that 
the  court  was  authorized  by  the  evidence  to  find  that  the 
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services  were  performed  with  the  expectation  on  the  part 
of  the  plaintiff,  and  the  intention  on  the  part  of  the  de- 
ceased, that  payment  was  to  be  made  therefor.  This  was 
the  ultimate  question.  It  is  claimed  by  counsel  for  the 
appellant  that  the  court  erred  in  admitting  testimony 
of  the  plaintiff  consisting  of  personal  transactions 
between  the  plaintiff  and  the  deceased,  which  testi-' 
mony  was  incompetent  under  section  3639  of  the  Code. 
It  appears  from  evidence,  the  competency  of  which  i» 
not  in  question,  that  Uriah  Marietta  lived  on  a  farm, 
of  which  he  was  the  owner.  His  wife  died  in  the  year 
1888,  and  he  died  in  the  year  1890.  For  some  eight 
years  before  the  death  of  Uriah  Marietta,  the  plaintiff, 
with  his  child — a  boy  now  thirteen  or  fourteen  years 
old — lived  in  the  same  house  with  his  father  and 
mother,  and  no  other  persons  resided  therein.  The 
plaintiff  had  not  always  lived  at  his  father's  home. 
He  took  up  his  residence  there,  with  his  boy,  a  few 
years  before  his  father's  death.  For  about  eight  years- 
before  the  death  of  the  father,  he  was  afflicted  with  a 
cancer,  which  finally  caused  his  death.  The  testimony 
of  other  witnesses  in  the  case  shows  that  for  some  two- 
years  before  his  death  he  required  constant  care  and 
attention.  The  disease  first  manifested  itself  on  his^ 
nose,  and  as  it  progressed  it  affected  his  mouth  and 
throat  to  such  an  extent  that  toward  the  close  of 
life  he  had  to  be  fed.  He  had  fainting  spells.  He 
required  constant  care  and  attention.  The  plaintiff 
gave  this  attention  personally;  did  the  cooking  and 
housework.  The  evidence  shows  that  a  reasonable 
compensation  for  the  services  rendered  would  exceed 
the  amount  allowed  by  the  court.  The  plaintiff  was. 
called  as  a  witness  in  his  own  behalf,  and  he  was  per- 
mitted, over  the  objection  of  the  defendant,  to  describe 
the  condition  of  the  deceased  during  the  progress  of 
the  disease,  and  the  care  and  attention  he  required.  It 
appears  that  the  court  was  careful  not  to  permit  the 
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plaintiff  to  testify  as  to  what  services  he  rendered  to 
his  father,  and  the  examiner  of  the  witness  did  not 
seek  to  prove  by  the  witness  what  services  he  per- 
formed. In  the  course  of  the  examination  of  the  wit- 
ness the  court  made  the  following  remark:  ''The 
witness  will  be  directed  to  state  what  was  the  fact  as  to 
his  condition,  but  not  what  he  did  or  was  required  to 
do  himself;  just  as  to  his  condition — as  to  how  he  had 
to  be  taken  care  of.*'  As  thus  limited,  the  evidence 
was  competent.  The  object  of  the  statute  under  con- 
sideration is  to  prevent  a  party  or  person  interested  in 
a  suit  from  having  the  advantage  of  testifying  to  per- 
sonal transactions  or  communications  against  an 
adversary  whose  lips  are  sealed  by  death  and  can  not 
answer.  The  application  of  the  statute  to  the  various 
states  of  facts  presented  by  cases  is  attended  with  no 
little  diflficulty.  It  is  not  easy  to  define  just  what 
amounts  to  a  personal  transaction,  within  the  meaning 
of  the  statute.  It  is  held  in  Peck  v.  McKeaUj  45  Io\  a, 
18,  and  in  Smith  v.  Johnsony  Id.  308,  that  in  a  case 
like  this  the  plaintiff  can  not  testify  in  his  own  behalf 
that  he  performed  labor  for  the  deceased,  and  that  he 
had  received  no  compensation  therefor.  As  we  have 
seen,  the  court,  in  the  case  at  bar,  directed  that  the 
witness  should  not  testify  to  any  such  facts.  It  is 
claimed,  however,  that  the  testimony  of  the  witness 
was  within  the  statute  under  the  rule  of  the  case  of 
Wilson  V.  Wilson,  52  Iowa,  44,  2  N.  W.  Rep.  615.  The 
opinion  in  that  case,  so  far  as  it  involves  this  question, 
is  in  these  words:  ''The  plaintiff  was  a  witness  in  his 
own  behalf,  and  proposed  to  testify,  as  a  foundation  of 
an  implied  contract,  to  facts  connected  with  the  condi- 
tion of  his  father,  his  age,  etc.  The  evidence  was 
rightly  rejected  under  the  rule  recognized  in  Peck  v. 
McKeanj  45  Iowa,  18,  and  Smith  v.  Johnson,  Id.  308.'' 
It  does  not  appear  what  was  embraced  in  the  "and  so 
forth,"  in  the  opinion  in  that  case.    As  the  two  cases 
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above  cited  are  referred  to,  the  whole  evidence  most 
have  related  to  facts  from  which  a  contract  nught  be 
implied.  In  the  case  at  bar  no  contract  could  be 
implied  from  the  testimony  of  the  plaintiflE, 

II.  There  is  but  one  other  question  which  we 
think  demands  attention:  It  is  claimed  that  the  evi- 
dence does  not  show  that  the  service  was  performed 
with  the  expectation  of  receiving  payment  therefor, 
and  that  there  is  no  showing  that  it  was  the  intention 
of  the  deceased  that  the  plaintiff  should  be  rewarded 
for  his  labor.  We  doubt  very  much  whether  the 
familiar  rule  of  the  law  that  where  a  son  or  daughter 
remains  under  the  parental  roof  j  and  works  and  labors 
as  one  of  the  family,  after  arriving  at  the  age  of  major- 
ity, the  presumption  is  that  the  services  are  gratui- 
tously rendered,  applies  to  the  facts  disclosed  in  evidence. 
In  the  case  at  bar  the  plaintiff  had  gone  out  into  the 
world,  and  ceased  to  be  a  member  of  his  father's  fam- 
ily. He  returned  to  his  aged  parents  when  they  were 
unable  to  care  for  themselves.  He  rented  the  farm, 
and,  as  far  as  the  evidence  shows,  he  paid  the  rent  to 
his  father.  The  learned  judge  who  tried  the  case 
made  a  special  finding  of  facts,  in  which  he  found  that, 
under  the  evidence  above  referred  to,  and  the  other 
facts  in  the  case,  the  services  were  rendered  with  the 
expectation  of  the  deceased  and  the  plaintiff  that  the 
plaintiff  should  receive  compensation  therefor.  We 
need  not  set  out  the  evidence  in  detail.  We  think  a 
fair  consideration  thereof  authorizes  the  conclusion 
reached  by  the  district  court.    Affibmed. 
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Edgab  S.  Pbioe,  by  His  Next  Friend,  Appellant,  v. 
Samuel  Baldauf. 

Basement  in  Joint  Hallway:  extent  of  riqht.  Plaintiffs  two* 
story  building,  eighty  feet  deep,  and  defendant's,  one  hundred  feet 
deep,  adjoined.  In  pursuance  of  an  agreement,  plaintiff  built  a 
party  wall,  and  defendant  a  hall,  on  the  second  floor  of  his  building,, 
^'running  to  rear  end  of  building,  with  door  in  said  rear  end  of  hall," 
for  their  joint  use,  and,  though  the  agreement  did  not,  in  terms, 
require  it,  a  back  stairs  connected  with  the  rear  doors,  which  stairs 
the  parties  used  jointly.  Subsequently,  defendant  extended  hia 
building  for  twenty-five  feet.  Held,  that  he  was  not  bound  to  extend 
the  hall  through  the  addition  with  rear  door  and  stairs,  but  that  a 
door  placed  eighty  feet  from  the  front  of  the  buildings  into  a  space 
the  width  of  the  hall,  from  which  space  another  door  opened  through 
the  party  wall,  enabling  plaintiff  to  reach  the  ground  from  the  rear 
end  of  his  building,  was  sufficient.    (2) 

Abatement:  praotioeon  appeal.  An  appeal  will  not  be  dismissed 
for  a  change  in  interest  which  is  less  than  a  transfer  of  all  interest. 
Code,  2561  and  8212,  construed.    (1) 

Appeal  from  Mahaska  District  Court. — ^Hon.  D.  Eyan^ 

Judge. 

Thubsdat,  Februaby  1, 1894. 

Action  in  equity  for  a  mandatory  injunction. 
There  was  a  hearing  on  the  merits,  and  a  decree  from 
which  plaintiflE  appeals. — Affirmed. 

JohnF.  <&  W.  B.  Lacey  for  appellant, 

John  Q.  Malcolm  and  Seevers  <&  Seevers  for  appellee. 

Robinson,  J. — In  the  year  1874,  Henry  Price  and 
Boyer  &  Barnes  owned  adjoining  lots  in  the  city  of 
Oskaloosa.  Each  was  one  hundred  and  twenty  feet  in 
length  from  east  to  west;  that  of  Price  was  twenty  feet 
wide,  and  that  of  Boyer  &  Barnes  was  twenty-eight 
feet  wide,  and  north  of  that  of  Price.    The  owners 
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proposed  to  improve  their  respective  lots,  and,  with 
that  in  view,  entered  into  an  agreement,  in  writing,  of 
which  the  following  is  a  copy: 

''This  agreement,  made  and  entered  into  by  and 
between  Boyer  &  Barnes  of  the  first  part,  and  Henry 
Price  of  the  second  part,  witnesseth:  That  party  of 
the  first  part  agrees  to  construct  a  stairway  on  south 
fiide  of  their  lot,  on  the  west  side  of  the  public  square, 
in  the  city  of  Oskaloosa  and  county  of  Mahaska,  Iowa, 
at  least  fifty-two  inches  in  the  clear,  with  hall  on  sec- 
ond floor  running  to  rear  end  of  the  building,  with  door 
In  said  rear  end  of  hall.  Second  party,  for  the  use  of 
Baid  hall  and  stairway  jointly  with  party  of  first  part, 
agrees  on  his  part  to  build  the  middle  wall  of  good 
Btone  foundation,  and  thirteen -inch  brick  wall  two 
fitories  high,  for  eighty  feet,  and  twenty  feet  more  one 
story  high,  said  wall  to  be  built  half  on  each  party's 
ground,  and  to  be  owned  jointly  by  said  parties;  and 
party  of  second  part  further  agrees  to  pay  half  the  cost 
^of  tin  roofing  over  the  said  hall,  and  to  put  good  iron 
doore  on  each  opening  that  he  may  make  in  said  parti- 
tion wall.  It  is  further  agreed  that,  after  the  comple- 
tion of  said  stairway  and  hall,  each  party  shall  pay 
half  the  expense  of  keeping  said  stairway  and  hall  in 
repair. 

''Dated,  Oskaloosa,  Iowa,  April  14, 1874. 

**BoYEB  &  Barnes. 
*'Henby  Peioe. 
^'0.  G.  BYRAM,Eecorder.'' 

A  building  was  erected  on  each  lot,  and  Price  com- 
plied with  the  requirements  of  the  agreement  on  his 
part,  paying  all  the  cost  of  the  party  wall  for  eighty 
feet  in  length,  and  for  one  half  of  an  additional  twenty 
feet.  The  buildings  erected  were  two  stories  in  height, 
and  one  hundred  feet  in  length.  A  front  stairway  was 
constructed  by  Boyer  &  Barnes,  and  a  hallway  was 
extended  from  it  westward  to  the  end  of  their  building. 
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In  the  wall  at  the  west  end  of  the  hall  was  placed  a 
door  with  a  transom.  An  outside  stairway  was  con- 
structed from  the  door  westward  to  the  surface  of  the 
Boyer  &  Barnes  lot.  At  the  height  of  about  five  feet 
from  the  ground,  a  platform  was  built  in  the  stairway, 
from  which  Price  made  a  short  stairway  to  his  lot. 
The  second  stories  of  the  two  buildings  were  divided 
into  oflBce  and  other  rooms  which  opened  into  the  hall, 
and  the  stairways  were  designed  for  the  use  of  the 
occupants  of  the  rooms,  especially  to  enable  them  to 
reach  certain  outbuildings,  which  stood  on  the  west 
«nds  of  the  lots.  The  door  was  used  to  reach  the  stair- 
ways, and  to  furnish  ventilation  and  light.  Price  ful- 
filled the  requirements  of  the  agreement  on  his  part, 
although  he  contributed  nothing  to  the  main  outside 
stairway.  In  the  year  1888,  the  defendant  purchased 
the  Boyer  &  Barnes  lot,  and  also  the  one  on  the  north 
side  of  it,  and  took  possession  of  the  property  in  the 
latter  part  of  the  year  1889.  He  then  commenced  to 
make  extensive  changes,  adding  twenty-five  feet  to  the 
Boyer  &  Barnes  building,  making  it  of  the  same  length 
as  the  one  north  of  it,  took  out  the  partition  wall, 
making  the  building  into  one,  and  removed  the  parti- 
tions between  the  rooms,  converting  each  story  into 
one  room.  At  a  point  in  the  hall  eighty  feet  from  the 
front  end  of  the  building  he  placed  a  door,  which  opens 
into  his  room,  but  is  kept  closed,  and  is  of  no  value, 
as  now  used,  to  the  Price  building.  He  connected  the 
two  stories  of  his  building  with  an  inside  stairway 
placed  opposite  the  door,  and  constructed  a  chimney 
at  the  south  wall,  a  few  feet  from  its  west  end,  which 
projects  about  two  feet  into  the  space  which  the  hall 
would  occupy  if  extended.  The  changes  which  he  has 
made  cost  about  ten  thousand  dollars,  and  he  is  now 
occupying  his  rooms  with  a  stock  of  merchandise 
which  is  worth  about  one  hundred  and  fifty  thousand 
dollars.    Before  he  commenced  the  changes  he  endeav- 
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ored  to  arrange  with  plaintiff  to  cut  off  the  hall  eighty  feet 
from  the  front,  and  construct  a  sufficient  skylight  to 
furnish  ventilation  and  light  for  the  hall,  but  failed.  He 
commenced  the  work  on  his  buildings,  however,  and  the 
plaintiff  then  brought  this  action  to  restrain  the  defend- 
ant from  closing  the  doorway  in  the  rear  end  of  the 
hall,  from  cutting  off  any  part  of  the  hall,  and  from 
interfering  with  the  light  and  ventilation.  The  defend- 
ant answered  the  petition  filed,  and  an  application  for  a 
temporary  injunction,  supported  by  affidavits,  was 
made  by  the  plaintiff,  and  overruled  by  the  district 
court.  From  that  order  the  plaintiff  appealed  to  this 
court,  and  the  order  was  reversed.  See  Price  v.  BaU 
daufy  82  Iowa,  670,  46  N.  W.  Rep.  983,  and  47  N.  W, 
Rep.  1079.  When  the  action  was  commenced,  defend- 
ant had  made  the  excavation  for  the  extension  of  the 
Boyer  &  Barnes  building,  had  taken  out  the  rear  wall 
of  that  building,  had  constructed  a  portion  of  the  addi- 
tion, and  had  commenced  the  flues  for  a  heating  appa- 
ratus, but  the  larger  part  of  the  changes  were  made 
after  the  former  appeal  was  taken.  After  that  was 
determined,  an^i  the  cause  was  remanded  for  further 
proceedings,  the  plaintiff,  by  amendments  to  his  peti- 
tion, alleged,  that,  after  the  action  was  brought,  the 
defendant  removed  the  stairway  and  door,  and  closed 
the  hall,  and  asked  that  the  defendant  be  required  to 
open  the  hall  to  the  end  of  the  building  as  extended, 
and  remove  obstructions  therefrom,  to  place  a  stairway 
at  the  west  end  of  the  hall,  and  to  make  a  suitable 
opening  in  the  west  wall  for  light  and  air,  and  that  a 
door  and  transom  be  placed  at  the  west  entrance  of  the 
hallway.  Upon  final  hearing,  the  district  court  con- 
firmed the  right  of  plaintiff  to  a  front  stairway  and  hall 
extending  to  a  point  eighty  feet  from  the  front  of  the 
building,  and  required  the  defendant  to  construct  a 
door  with  a  transom  at  that  point,  which  the  plaintiff 
should  have  a  right  to  use  for  entrance  into  a  space  of 
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fifty-two  inches  beyond  the  door,  and  required  the 
defendant  further  to  open  a  door  from  that  space 
through  the  party  wall.  The  plaintiff  was  required  to 
place  good  iron  doors  in  the  openings  through  that 
wall. 

I.  The  appellee  has  filed  a  motion  asking  that  the 
appeal  be  dismissed  on  the  ground  that,  since  it  was 
taken,  the  plaintiff  has  sold  his  building  and  interest 
in  the  hall  to  the  Oskaloosa  Savings  Bank.  The  bank 
has  appeared  in  this  court,  and  asked  that  the  appeal 
be  prosecuted  to  a  final  decree.  It  is  shown  that  plain- 
tiff has  agreed  to  sell  the  property  described  to  the 
bank,  but  it  has  not  been  conveyed ;  ten  thousand  dol- 
lars of  the  purchase  price  remain  unpaid,  and  the  title 
is  retained  by  the  plaintiff  as  security  for  the  amount 
due  him.  It  is  to  his  interest  to  preserve  the  property 
from  loss,  and  to  protect  the  appurtenances  belonging 
to  it.  He  may  do  that  by  prosecuting  to  a  conclusion 
the  action  he  commenced  for  that  purpose  when  he  was 
the  unqualified  owner  of  the  property.  Section  3212  of 
the  Code,  relied  upon  by  the  appellee,  does  not  apply  to 
this  case,  for  the  reasons  stated.  Section  2561  of  the 
Code  provides  that  *'no  action  shall  abate  by  the  trans- 
fer of  any  interest  therein  during  its  pendency.''  There 
has  been  a  change  of  interest  in  this  case  since  it  was 
commenced,  but  not  a  transfer  of  all  interest.  Enough 
is  retained  to  support  the  action  to  a  final  termination. 
The  motion  to  dismiss  is  overruled.. 

II.  The  appellant  contends  that  the  decree  ren- 
dered by  the  district  court  is  not  in  harmony  with  the 
opinion  of  this  court  announced  on  the  former  appeal. 
That  was  rendered  on  the  facts  as  then  shown  to  us, 
but  the  right  to  a  permanent  injunction  on  a  final  hear- 
ing was  not  adjudicated.  We  are  now  required  to 
determine  the  rights  of  plaintiff  on  the  facts  as  shown 
by  the  evidence  submitted  on  that  hearing.    When 
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defendant  purchased  the  Boyer  &  Barnes  property, 
the  plaintiff  was  in  possession  of  all  the  rights  conferred 
upon  him  by  the  agreement  in  controversy,  and  defend- 
ant acquired  his  title  with  constructive,  if  not  actual, 
notice  of  them,  and  subject  to  them.  The  improve- 
ments he  has  made  are  extensive,  and  designed  to  sys- 
tematize and  facilitate  the  transaction  of  a  large  business ; 
but  they  were  made  with  knowledge  of  the  fact  that 
plaintiff  was  seeking,  by  legal  means,  to  protect  his 
interests  in  the  hall  and  its  appurtenances.  It  was  said 
on  the  former  appeal  that  the  contract  in  suit  gave  to 
the  plaintiff  the  right  of  passing  into  and  out  of  the 
hall  through  a  door  in  the  rear  end,  and  that  to  place  a 
door  eighty  feet  from  the  front  end  would  not  comply 
with  the  terms  of  the  contract.  It  does  not  appear  to 
us  that  the  obtaining  of  light  for  the  hall  was  consid- 
ered of  much  importance  by  the  parties  to  the  agree- 
ment. Light  is  not  mentioned  in  it.  The  primary  use 
of  the  door  is  not  to  furnish  light,  and  the  agreement 
did  not  provide  for  a  transom  or  glass  in  the  door,  but 
it  could  have  been  completed  without  either.  The  door 
placed  in  the  hall  contained  no  glass.  That  in  the  transom 
was  about  two  by  three  feet  in  size.  The  doors  opening 
from  the  hall  to  the  rooms  of  plaintiff  were  two  in  num- 
ber, the  most  westerly  one  being  within  sixty  feet  of 
the  front  end  of  the  building.  A  transom  sixty  feet 
west  of  that  at  the  end  of  a  hall  fifty-two  inches  in 
width  would  afford  but  little  light  at  the  doors  of  plain- 
tiff. The  agreement  did  not,  in  terms,  require  Boyer 
&  Barnes  to  furnish  a  back  stairway,  and  the  one  they 
built  was  chiefly  for  their  own  use,  although  Price  was 
permitted  to  use  it  in  connection  with  a  shorter  stair- 
way of  his  own.  But  we  find  nothing  in  the  agreement, 
nor  in  the  construction  indicated  by  the  acts  of  the  par- 
ties to  it,  which  required  Boyer  &  Barnes  to  furnish  a 
stairway  at  the  west  end  of  the  hall  for  the  use  of  Price. 
It  was  his  right  to  have  a  doorway  at  that  end  of  the 
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hall,  and  a  stairway  to  use  in  connection  with  it.  Boyer 
&  Barnes  extended  the  hall  twenty  feet  further  than 
they  had  intended  to  do,  and  constructed  an  outside 
stairway  which  led  from  it,  and  Price  was  permitted  to 
use  both  the  extension  and  stairway.  No  other  outlet 
at  that  end  of  the  hall  was  furnished  him,  and  he  was 
'entitled  to  use  the  only  one  made.  But  the  defendant 
had  a  right  to  extend  his  building  to  the  alley  in  the 
rear,  although  he  could  not  have  constructed  a  stairway 
in  the  alley  without  authority  therefor  from  the  city. 
We  do  not  think  it  can  be  said,  from  the  showing  now 
made,  that  the  contract  gave  to  Price  the  absolute 
right  to  have  the  hall  extended  to  the  west  end  of  the 
building,  wherever  it  should  be  placed,  to  have  a  door- 
way in  the  end  of  the  hall,  and  to  have  a  stairway 
therefrom  to  the  ground.  The  contract  was  designed 
to  afford  him  a  direct  way  from  the  western  part 
of  the  hall  to  the  rear  end  of  his  lot.  The  second 
story  of  his  building,  as  we  now  understand  the 
record,  is  but  eighty  feet  in  length.  If  the  decree 
of  the  district  court  is  carried  into  effect,  it  will  give 
to  the  plaintiff  a  passageway  from  the  hall  onto  his 
own  premises,  and  will  enable  him  to  provide  means 
for  reaching  the  ground,  if  he  desires  them.  The  open- 
ings to  be  made  will  furnish  the  ventilation  which  he 
asks.  The  changes  which  he  demands  would  cost  the 
defendant  about  four  hundred  dollars,  besides  interfer- 
ing seriously  with  the  arrangements  he  has  made  for 
carrying  on  his  business.  There  is  nothing  in  the  situ- 
ation of  plaintiff  to  justify  placing  such  a  burden  upon 
the  defendant.  The  decree  of  the  district  court  gives 
to  the  plaintiff  substantially  all  he  is  entitled  to  demand 
under  the  agreement,  and  effects  justice  between  the 
parties.    It  is,  therefore,  affirmed. 
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90  2121  Paul  Ktkne  and  J.  R.  Vogel  v.  0.  F.  Hodge,  Appel- 

'«  "''  lant. 

iMechanio's  Lien :  ' 'commencement  of  buildtno"  under  code,  21 35,. 
CONSTRUED.  Filling  a  water  lot  in  order  to  abate  a  nuisance, 
without  any  intent  of  building  thereon,  i?  not  the  "commencement" 
of  a  building  erected  thereon  immediately  after  the  filling  is  done, 
within  Code,  2135,  giving  mechanics  preference  to  all  liens  made 
after  the  commencement  of  the  building.     (1) 

Bquities  aa  to  Lien  on  Betterment.  Where  plaintiff  takes  a  mort- 
gage on  a  lot  which  is  insufficient  security  for  it,  the  money  to  be^ 
used  to  erect  a  building,  and  the  loan  is  paid  out,  among  others,  to- 
'the  lienors  as  the  work  progresses,  the  first  material  being  furnished 
when  plaintiff's  mortgage  was  already  of  record,  the  mortgage  takes 
precedence  over  the  mechanic's  lien  as  to  both  lot  and  building.    (2) 

Appeal  Jrom  Dubuque  District  Court. — ^Hon.  D.  J.  Lene- 

HAN,  Judge. 

Thubsdat,  Februaey  1, 1894. 

0.  F.  Hodge  is  the  owner  of  certain  lots  and  parts 
of  lots  in  block  20  in  the  Dubuque  Harbor  Improve- 
ment's addition  to  the  city  of  Dubuque,  Iowa,  and,  on 
the  second  day  of  June,  1890,  he  gave  to  the  plaintiflEs 
a  mortgage  on  said  lots  to  secure  the  sum  of  eight 
thousand  dollars,  said  mortgage  being  filed  for  record 
on  the  eighteenth  day  of  July,  1890.  The  Standard 
Lumber  Company  and  Knapp,  Stout  &  Company  are 
defendants,  and  each  files  an  answer  and  (»ross  petition^ 
and  each  claims  a  mechanic's  lien  on  the  lots  and 
improvements  thereon  prior  to  plaintiflE's  mortgage, 
and,  as  between  themselves,  they  contest  as  to  the 
priority  of  their  respective  mechanic's  liens.  The  dis- 
trict court  gave  judgment  for  each  against  Hodge,  and 
decreed  foreclosure  of  the  respective  liens  in  amounts 
and  with  priorities  as  follows:  Firsts  plaintiflEs'  mort- 
gage, nine  thousand,  one  hundred  and  sixty-two  dol- 
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lars  and  twenty-five  cents ;  second j  the  Standard  Lum- 
ber Company's,  one  thousand,  one  hundred  and  seven 
dollars  and  two  cents;  third,  the  Knapp,  Stout  &  Com- 
pany's, five  hundred  and  ninety-six  dollars  and  fifty 
cents.  The  Standard  Lumber  Company  and  Knapp, 
Stout  &  Company  each  appeals. — Affirmed. 

Henderson  J  Eurdj  Daniels  (&  Kiesely  for  appellant 
Ejiapp,  Stout  &  Company. 

Longueville  <&  McCarthy  for  appellant  Standard 
Lumber  Company. 

Powers,  Lacy  d  Brotm  for  appellees. 

Granger,  C.  J. — 1.  The  lots  on  which  the  respec- 
tive liens  are  claimed  were  purchased  of  Hon.  J.  H. 
Shields,  through  Peter  Kiene,  Jr.,  who  took  and  held 
the  title  for  Hodge  till  April  8, 1888,  when  he  conveyed 
the  same  to  Hodge.  At  the  time  Hodge  took  the  title 
he  gave  J.  E.  Vogel  a  mortgage  for  one  thousand, 
five  hundred  dollars,  the  loan  being  obtained  through 
Peter  Kiene  &  Son,  as  agents,  which  remained  till 
June  2,  1890,  when  the  mortgage  in  suit  was  given  to 
the  plaintiffs,  through  Peter  Kiene  &  Son  as  agents, 
the  one  thousand,  five  hundred  dollar  mortgage  being 
included  therein.  The  eight  thousand  dollar  loan  by 
plaintiffs  was  for  the  purpose  of  erecting  a  building  on 
the  lots,  and  it  was  so  used.  On  the  twenty-sixth  day  of 
August,  1890,  Hodge  made  a  contract  with  one  Spauld- 
ing  to  furnish  and  drive  the  piling  for  the  building,  and 
the  work  was  commenced  in  a  few  days  thereafter.  The 
stakes  to  indicate  the  lines  of  the  property,  with  a  view 
to  definitely  locate  the  building,  were  set  by  the 
engineer  in  August  or  September,  1890.  The  plans 
for  the  building  were  commenced  by  the  architect  the 
latter  part  of  August,  1890.  No  materials  for  the 
building  were  furnished  before  October,  1890.     These 
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lots  are  what  are  called  * 'water  lots.^^  They  are  in 
what  was  a  slough  of  the  Mississippi  river,  and  were 
covered  with  stagnant  water.  While  Peter  Kiene,  Jr., 
held  the  title  to  these  lots  for  Hodge,  he  received  notice 
from  the  city  to  fill  them,  to  abate  the  nuisance.  He 
notified  Hodge,  as  the  real  party  in  interest,  and  for 
something  over  a  year  before  the  driving  of  the  piling 
was  commenced  the  work  of  filling  these  lots  was 
going  on.  The  deed  from  Shields  to  Kiene,  in  trust 
for  Hodge,  was  made  December  17,  1886,  and  from 
that  time  forward  Kiene  was  the  agent  for  Hodge  for 
the  sale  of  the  lots  up  to  the  execution  of  the  eight  thou- 
sand dollar  mortgage,  or  about  that  time.  There  seems 
to  have  been  no  definite  purpose  to  build  on  the  lots 
till  about  May  1,  1890.  At  that  time  the  filling  was 
well  advanced,  if  not  nearly  complete.  It  may  be  said 
as  a  fact  scarcely  open  to  dispute  that  the  filling  was 
commenced  and  carried  forward  without  reference  to 
the  fact  of  building;  that  is,  the  filling  would  have 
been  done  without  any  purpose  to  build.  Mr.  Hodge, 
as  a  witness,  said:  *'I  bought  these  lots  in  case  I 
might  need  them,  or  sell  them,  or  anything  of  that 
kind ;  the  same  as  anybody  buys  lots. ''  The  filling  was 
to  a  greater  height  than  was  necessary  to  abate  the 
nuisance  on  acount  of  the  stagnant  water.  It  is  stated 
by  one  witness,  who  was  the  person  placed  on  the  lots  to 
receive  and  spread  the  material  used  as  filling,  that  the 
water  was  eight  or  nine  feet  deep,  and  the  *'fill  went 
above  twelve  feet  on  an  average. ''  At  the  same  time  that 
these  water  lots  were  being  filled  other  water.lots  in  the 
locality  were  also  being  filled  by  the  owners,  to  abate 
the  nuisance;  and  some  of  them  were  filled  above  what 
was  necessary  therefor,  some  being  filled  to  grade  and 
others  above  grade.  The  filling  of  the  lots  generally 
was  not  with  reference  to  any  present  purpose  of  build- 
ing thereon,  but  in  some  cases  to  enhance  the  value^ 
and  to  make  the  lots  more  salable.     The  controverted 
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question  in  this  case  is  as  to  whether  or  not  this  filling 
of  the  lots  was  a  commencement  of  the  building,  so  as 
to  give  the  mechanic's  lien  priority  over  the  mortgage. 
We  are  clearly  of  the  opinion  that  it  was  not. 
Until  these  water  lots  are  filled  they  are  not  proper 
places  for  the  erection  of  buildings.  The  filling  of  these 
lots  is  rather  a  making  of  the  lot  than  a  part  of  the 
making  of  a  building  or  improvement  thereon.  When 
filled  they  are  called  ''made  ground/'  or  ''filled  ground,'' 
and  they  are  then  nothing  but  naked  lots.  The  fact 
that  they  are  filled  merely  as  an  improvement  to  the 
lot,  without  reference  to  building,  shows  that  the  filling 
is  an  improvement  distinct  from  the  erection  of  build- 
ings. We  can  not  better  illustrate  our  view  of  what  is 
the  commencement  of  a.  building,  within  the  spirit  of 
the  mechanic's  lien  law,  than  by  giving  the  rule  cited 
by  appellant  as  adopted  in  Pennock  v.  Hoover ^  5  Eawle, 
291.  It  is  one  of  the  earlier  cases,  and  has  been  many 
times  cited.  Let  it  first  be  said  that  that  case  involves 
no  question  as  to  filling,  but  the  act  there  held  to  be 
the  commencement  of  a  building  was  the  digging  and 
walling  of  the  cellar.  The  judge  who  delivered  the 
opinion  gave  what  he  considered  the  universal  under- 
standing as  to  what  constitutes  the  commencement  of 
the  building  of  a  house,  which  is  "the  first  labor  done 
on  the  ground,  which  is  made  the  foundation  of  the 
building,  and  to  form  a  part  of  the  work  suitable  and 
necessary  for  its  construction."  That  is  the  rule  we 
intend  to  apply.  What  was  made  the  foundation  of 
the  building  in  this  case?  Not  the  lot  as  it  was  with 
its  surface  eight  feet  under  water,  but  the  ground  con- 
stituting the  lot  when  filled;  and  the  first  work  done 
thereon  was  the  driving  of  the  piling.  That  was  work 
"suitable'^  and  "necessary"  for  the  construction  of  the 
building.  The  rule  of  the  Pennock  case  is  ad-opted  in 
Brooks  V.  Lester y  36  Md.  65,  and  is  quoted  with  approval 
in  Conrad  v.  Starr y  50  Iowa,  470.    The  case  of  Jear^  v. 
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Wilson,  38  Md.  288,  is  a  somewhat  significant  one,  as 
it  involves  the  filling  of  water  lots  without  any  present 
intention  of  building;  but  in  doing  the  filling  the 
foundations  were  laid,  and  walls  made  for  future  use, 
and  which  were  afterward  used.  It  is  held  that  the 
filling  was  not  a  commencement  of  the  building.  We 
think  it  can  be  fairly  said  in  this  case  that  the  filling  of 
the  lots  and  the  erection  of  the  building  thereon  were 
distinct  and  separate  enterprises.  To  have  completed 
the  filling  of  the  lots,  and  then  stopped,  commenced 
no  building.  On  the  lot  would  have  been  no  part 
of  a  building.  But  when  the  piling  was  driven,  or  a 
foundation  started,  a  building  was  commenced,  within 
the  rule  of  the  Pennock  case.  We  are  not  to  be  under- 
stood as  holding  that,  if  the  earth  or  filling  had  been 
placed  on  the  lot  only  as  the  foundation  for  the  build- 
ing afterward  erected  thereon,  the  commencement  of 
such  foundation  would  not  have  been  the  commence- 
ment of  the  building,  for  such  a  case,  as  we  view  the 
facts,  is  not  before  us. 

II.  Appellants  insist  that  in  any  event  they  should 
have  a  prior  lien  as  to  the  building,  and  an  order  for 
its  sale  and  removal  under  the  provisions  of  section  9, 
chapter  100,  Acts  Sixteenth  General  Assembly.  Such 
orders  are  made  in  the  discretion  of  the  court,  under 
the  terms  of  the  section,  and  involve  a  finding  of 
equities  for  their  support.  When  Hodge  concluded  to 
erect  the  building,  he  applied  to  Kiene  &  Son  as  agents 
for  plaintiffs,  for  the  loan  of  $8,000  to  erect  the  build- 
ing, and  the  loan  was  made  for  that  purpose,  and  the 
money  paid  out  by  Kiene  &  Son  to  the  material  fur- 
nishers and  others  as  the  building  progressed,  including 
the  defendant  companies.  The  lots,  independent  of  the 
building,  were  not  sufficient  security  for  the  loan,  and 
the  mortgage  was  taken  with  the  understanding  that 
the  money  was  to  be  applied  in  increasing  the  value  of 
the  security  by  the  erection  of  the  improvement.     The 
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money  was,  in  good  faith,  placed  into  the  building, 
and  the  mortgage  stands  as  a  first  lien  upon  the  entire 
property.  The  equities  are  strong  in  favor  of  the  plain- 
tififs.  At  the  time  defendants  commenced  to  furnish 
the  lumber  for  which  their  liens  are  claimed,  the  records 
indicated  the  lien  of  plaintiffs,  and  they  engaged  in  the 
transaction  in  the  full  light  of  the  facts.  The  judg- 
ment of  the  district  court  seems  to  us  to  be  both  legal 
and  equitable,  and  it  is  affirmed. 
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PANY;    C.   W.   Rollins,    Alice    Schleiter  |tuo8io| 

AND  Ressa  Schleiter,  Appellants. 

Soope  of  Partnership :  construction  op  contract.  A  contract  for 
carrying  on  the  egg  baslness,  ''for  one  year  and  as  moch  longer  as 
the  parties  may  matually  desire/'  providing  for  the  erection  of  a 
large  building,  for  the  putting  in  of  twenty-five  thousand  dollars  into 
the  business  and  that,  "when  the  stock  is  sold,  the  original  investment 
shall  be  deducted  and  the  balance  divided/'  creates  a  partnership 
for  a  continuing  business  in  which  each  partner  has,  in  the  absence 
of  express  restriction,  the  usual  powers  of  binding  the  firm.     (2) 

Inaccurate  partnership  signature.  The  signature,  "C.  W.  Rollins  & 
Ck)."  will  bind  the  firm  of  ''C.  W.  Rollins,"  if  it  be  the  intent  thereby 
to  bind  that  firm,  and  the  loan  is  for  the  firm  and  so  treated  by  the 
leaner.    (1) 

LiOANS.  Under  a  partnership  contract,  the  terms  of  which  were  known  to 
the  leaner,  all  the  money  to  be  used  was  to  be  furnished  by  the  two 
partners,  and  no  provision  was  made  for  any  other  source.  By  sub- 
sequent verbal  agreement  between  the  partners,  not  communicated 
to  the  leaner,  the  partners  furnished  but  half  the  amount  named  in 
said  original  contract,  and  a  third  partner  obtained  a  loan,  represent- 
ing that  the  others  had  failed  to  furnish  the  amount  originally  agreed 
on,  held,  that  the  loaners  were,  by  their  knowledge  of  the  original 
agreement,  put  upon  inquiry  as  to  its  subsequent  modification,  and 
that  the  partnership  was  not  liable  for  the  loan.     (3) 

Deposit  of  Partnership  Funds :  liability  op  bank  to  partners. 
Where  a  business  was  carried  on  in  the  name  of  R.,  who  had  general 
supervision  of  it  under  a  contract  with  his  partners  providing  that 
proceeds  of  sales  were  to  reimburse  the  advances  made  by  those 
partners,  deposits  made  by  R.,  are  partnership  funds  until  after  settle- 
ment between  the  partners,  and  the  bank  need  not  account  to  the 
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partners  who  made  advances  for  moneys  paid  out  on  the  checks  of  B., 
at  least,  where  no  claim  is  made  that  the  bank  has  appropriated  any 
of  the  funds  to  pay  individual  debts  of  B.     (4) 

Appeal  from  Ida  District    Court. — Hon.   Geobge  W* 
Paine,  Judge. 

Thubsday,  Febbuaby  1, 1894. 

Plaintiffs  bring  this  action  to  recover  the  balance 
due  upon  a  promissory  note.  They  allege  that  the 
defendants  were  a  copartnership  in  the  business  of 
buying,  preserving  and  shipping  eggs  at  Ida  Grove, 
said  business  being  under  the  management  and  control 
of  the  defendant  Rollins.  That  at  the  request  of  said 
Eollins,  as  a  member  of  said  partnership,  plaintiflEs,  a 
partnership  doing  a  general  banking  business  at  Ida 
Grove,  loaned  to  said  defendant  partnership,  to  be 
used  in  said  business,  three  thousand  dollars,  for  which 
said  partnership  made  and  delivered  to  plaintiffs  the 
promissory  note  set  out  and  sued  upon.  The  note  set 
out  is  signed  '*C.  W.  Rollins  &  Co.^'  The  defendants 
Alice  and  Ressa  Schleiter  alone  answered.  They  denied 
that  they  ever  had  anything  to  do  with  said  note ;  that 
they  were  ever  connected  with  a  partnership  under  the 
name  of  C.  W.  Rollins  &  Co.;  and  deny  that  said 
Rollins  had  any  right  or  authority  to  pledge  the  credit 
of  these  defendants  to  borrow  any  money  for  said 
business,  and  allege  that  the  plaintiffs  well  knew  that 
fact.  They  alleged,  as  further  answer,  that  they  did 
have  a  business  transaction  with  said  Rollins  under  a 
contract  in  writing,  which  is  as  follows,  and  that  there 
was  no  other  or  different  agreement,  verbal  or  written, 
between  them: 

''This  article  of  agreement,  entered  into  this  eighth 
day  of  October,  1889,  and  between  C.  W.  Rollins,  Mrs. 
Alice  Schleiter,  and  Miss  Ressa  Schleiter,  witnesseth: 
That  the  parties  hereto  have  entered  into  a  partnership 
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for  the  purpose  of  carrying  on  the  egg  business  in  Ida 
Grove,  Iowa,  preserving  eggs  with  Judd's  Egg  Pre- 
serving Compound,  the  business  to  be  carried  on  in  the 
name  of  C.  W.  Rollins,  he  to  attend  to  all  business^ 
and  have  the  general  superintendence  of  the  work. 
That  the  parties  hereto  shall  put  up  at  once,  or  as  soon 
as  possible,  an  egg  house  in  said  Ida  Grove,  Iowa,  to 
be  not  less  than  fifty  by  one  hundred  feet,  two  stories 
high  and  a  basement ;  and  for  the  purpose  of  carrying^ 
on  the  business  the  said  Mrs.  Alice  Schleiter  and  Ressa 
Schleiter  agree  to  furnish  ($25,000)  twenty-five  thous- 
sand  dollars,  as  needed  in  the  business,  and  out  of  that 
amount  money  shall  be  used,  as  much  as  is  needed,  to- 
erect  said  building,  and  in  the  spring  said  C.  W. 
Rollins  shall  replace  in  said  fund  the  one  half  of  what 
the  building  has  cost.  The  said  C.  W.  Rollins  is  to 
make  no  charge  for  his  services,  but  when  the  stock  is 
sold,  so  put  down,  the  original  investment  shall  bo 
deducted,  and  the  balance  equally  divided,  C.  W. 
Rollins  to  have  one  half  and  the  other  parties  one  half, 
and  any  stock  and  material  on  hand  shall  in  the  same 
manner  be  owned  equally — C.  W.  Rollins  one  half  and 
the  other  parties  one  half.  Said  contract  to  continue 
for  one  year  and  as  much  longer  as  parties  may  mutually 
desire  to  continue  the  business. 

*'C.  W.  Rollins. 

**Alice  Schleiter. 

*^Ressa  Schleiter.^' 
They  allege  that  by  the  terms  of  said  contract  said 
Rollins  had  no  authority  to  execute  the  note  in  ques- 
tion, or  any  other  notes,  nor  to  pledge  the  credit  of 
these  defendants  or  of  said  business  for  the  purpose  of 
borrowing  money.  These  defendants,  by  way  of  coun- 
terclaim, alleged  that  they  furnished  a  large  amount  of 
money  to  said  Rollins  in  pursuance  of  said  contract, 
with  which  the  building  was  constructed,  and  a  large 
amount  of  eggs  purchased  and  preserved;  that  there- 
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after  said  eggs  were  shipped  and  sold,  and  the  proceeds 
of  the  sale  to  the  amount  of  two  thousand,  seven  hun- 
dred and  sixty  dollars  were  wrongfully  deposited  in  the 
bank  of  the  plaintiff  company;  that  said  proceeds 
should  have  been  paid  to  these  defendants,  but  that  the 
plaintiff  wrongfully  retained,  and  still  retains,  said 
money,  and  refuses  to  pay  the  same  to  these  defendants; 
that  the  plaintiff  company  was  fully  advised  of  the 
terms  and  conditions  of  said  contract  prior  to  the 
receipt  of  said  money,  and  that  the  same  belongs  to 
these  defendants.  They  ask  judgment  agamst  the 
plaintiflfs  for  said  sum,  and  that,  if  they  are  held  liable 
on  said  promissory  note,  this  amount  may  be  allowed 
as  a  set-oflE,  and  credited  thereon,  and  that  they  have 
judgment  for  the  balance.  Plaintiffs,  in  reply,  admit 
that  the  defendants  made  the  written  contract  set  out, 
that  they  erected  the  building  as  alleged,  and  say  they 
have  neither  knowledge  nor  information  suflBcient  to 
form  a  belief  as  to  whether  the  defendants  furnished 
money  as  alleged.  They  admit  that  a  large  quantity 
of  eggs  was  purchased  and  preserved,  but  deny  any 
knowledge  as  to  what  the  sales  amounted  to.  They 
■deny  every  other  allegation  in  the  counterclaim,  except 
that  they  knew  of  the  terms  and  conditions  of  said 
contract.  A  jury  being  waived,  the  cause  was  sub- 
mitted to  the  court  upon  the  issues,  and  judgment 
entered  against  the  defendants  Alice  andRessaSchleiter 
on  the  notes  sued  upon,  and  dismissing  their  counter- 
claim, from  which  judgment  they  appeal. — Reversed. 

Storey  <&  Gaines  for  appellants. 

Homer  S.  Bradshaw  and  Warren  <&  Buchanan  for 
appellees. 

Given,  J. — I.  Appellants'  first  contention  is  that 
they  are  not  liable  on  the  note  in  suit,  because  it  is  not 
executed  in  the  name  of  the  partnership  of  which  they 
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were  members.  It  will  be  observed  that  the  contract 
provides  that  the  business  was  to  be  carried  on  in  the 
name  of  C.  W.  Rollins,  and  that  the  note  is  signed 
**C.  W.  Rollins  &  Co.''  In  Barcroft  v.  Haworth,  29 
Iowa,  465,  it  is  said:  **To  bind  the  firm,  it  was  not 
necessary  that  the  contract  should  be  signed  by  all  the 
partners,  nor,  if  there  was  a  firm  name,  that  it  should 
be  used.  If,  by  the  method  adopted,  it  was  the  inten- 
tion  to  bind  the  firm,  and  especially  when  it  was  so  ac- 
cepted, and  credit  given  upon  the  strength  of  the  firm, 
it  would  be  equally  as  binding  as  though  signed  in  the 
most  formal  and  regular  manner.''  See,  also,  Seekell 
V.  Fletcher,  53  Iowa,  330,  5  N.  W.  Rep.  200.  If  Mr. 
Rollins  had  authority  to  bind  the  defendant  firm  for 
this  borrowed  money,  and  it  was  loaned  upon  the  credit 
and  for  the  benefit  of  said  firm,  it  is  certainly  clear  that 
the  appellants  are  liable  therefor.  There  is  a  dispute 
as  to  whether  this  money  was  borrowed  for  the  benefit 
of  the  defendant  firm,  and  there  is  a  conflict  in  the  evi- 
dence upon  this  subject.  The  district  court  must  have 
found  that  it  was  borrowed  for  the  benefit  of  the  firm, 
and,  there  being  a  conflict  in  the  evidence,  we  can  noty 
under  familiar  rulings,  disturb  that  finding  of  the 
court. 

II.  Appellants'  second  contention  is  that  the  part- 
nership contract  between  the  defendants  is  unlike  an 
ordinary  partnership,  where  the  right  of  a  partner  to 
borrow  money  for  the  partnership  of  necessity  exists. 
They  insist  that  this  was  a  partnership  limited  to  a 
single  venture,  namely,  to  invest  the  money  furnished 
by  appellants  in  eggs  during  the  summer,  to  be  sold  in 
the  winter  of  the  year  for  which  the  partnership  was 
formed,  and  that  only  one  investment  and  one  sale 
were  contemplated  in  the  contract.  We  can  not  con- 
cur in  this  view  of  the  contract.  The  amount  expended 
in  erecting  and  fitting  up  the  building,  the  amount  to 
be  furnished  by  appellants,  and  the  provision  that  the 
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<5ontract  was  to  continue  for  one  year,  and  as  much 
longer  as  the  parties  might  agree,  preclude  the  conclu- 
sion that  the  purchase  and  sale  of  a  single  lot  of  eggs 
was  all  that  was  contemplated.  The  provision  in  the 
contract  that  *'when  the  stock  is  sold,  so  put  down,  the 
original  investment  shall  be  deducted,  and  the  balance 
equally  divided,''  does  not  determine  the  scope  or  dura- , 
tion  of  the  partnership,  but  only  the  manner  in  which 
appellants  were  to  be  reimbursed,  and  the  profits 
divided.  The  partnership  contracted  between  the  de- 
fendants was  not  for  a  single  transaction,  but  for  **the 
carrying  on  of  the  egg  business  in  Ida  Grove"  for  one 
year,  and  as  much  longer  as  the  parties  might  agree. 
It  was  a  partnership  for  a  continuing  business,  and,  in 
the  absence  of  restrictious  in  the  contract  of  copartner- 
ship, either  partner  might  exercise  the  powers  usually 
exercised  by  partners. 

III.  The  contract  provides  that  ^^for  the  purposes 
of  carrying  on  the  business  the  said  Mrs.  Alice  Schleiter 
and  Ressa  Schleiter  agree  to  furnish  twenty-five  thou- 
sand dollars,  as  needed  in  the  business.''  No  provi- 
sion is  made  for  obtaining  money  to  be  put  into  the 
business  from  any  other  source,  and  we  think  it  is  evi- 
dent that  no  greater  sum  was  to  be  put  into  it.  The 
appellants  insist  that  these  provisions  were  a  restric- 
tion upon  the  right  of  Rollins  to  borrow  money  on 
the  credit  of  the  firm  to  put  into  the  business,  and 
that  appellees,  knowing  these  provisions  of  the  con- 
tract, must  be  held  to  have  known  that  he  had  no 
authority  to  borrow  the  money  for  which  the  note  in 
question  was  given  on  the  credit  of  the  firm  or  its  mem- 
bers. In  the  view  we  take  of  the  contract,  we  think  it 
is  entirely  clear  that,  under  it,  Mr.  Rollins  did  not  have 
authority  to  borrow  money  to  put  into  the  business  so 
long  as  appellants  did  not  refuse  to  furnish  it  as  they 
agreed.  The  only  money  to  go  into  the  business  was 
that  to  be  furnished  by  appellants,  and  no  provision 
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was  made  for  obtaiDing  it  from  any  other  source.  It 
is  true  that  appellants  only  furnished  twelve  thousand, 
five  hundred  dollars  to  be  put  into  the  business. 
They  allege  and  prove  that  at  the  time  the  last  five 
thousand  dollars  was  furnished  to  EoUins  it  was 
agreed  that  nothing  additional  should  be  put  in.  It  is 
also  true  that  appellees  had  no  knowledge  of  this 
subsequent  agreement,  and  that  at  the  time  EoUins 
borrowed  the  money  he  represented  to  them,  as  a  reason 
for  doing  so,  that  appellants  had  failed  to  furnish  the 
full  amount  agreed  upon  in  the  written  contract. 
**As  partners  are  bound  by  their  own  stipulations  as 
between  themselves,  so  all  who  deal  with  them  are 
equally  bound  by  them,  if  at  the  time  of  contracting  or 
trading  with  the  partnership  they  knew  the  nature  of 
their  agreement  with  each  other.  ^^  Bromley  v.  Elliot j 
75  Am.  Dec.  183.  Appellees,  knowing  the  stipulations 
of  the  contract,  are  bound  by  it;  but,  as  already  stated, 
they  had  no  notice  of  the  subsequent  agreement  alleged 
by  appellants. 

Under  another  familiar  rule,  it  is  not  necessary 
that  they  should  have  been  fully  informed  as  to  the 
agreements  between  the  partners.  '^They  will  be 
equally  bound,  if  they  have  been  informed  of  facts  that 
should  have  led  a  reasonably  prudent  and  cautious  man 
to  make  inquiry."  75  Am.  Dec.  supra;  Livingston  v. 
Boosevelt,  4  Am.  Dec.  273.  Knowing,  as  appellees  did, 
that,  under  the  written  contract,  appellants  were  to 
furnish  all  the  money  to  be  put  into  the  business,  it  was 
certainly  sufficient  to  put  them  upon  inquiry  to  be  told 
that  appellants  had  failed  to  furnish  the  amount  agreed 
upon, — an  inquiry  that  would  have  discovered  to  them 
the  subsequent  agreement  by  which  the  amount  to  be 
furnished  was  reduced  one  half.  If  appellees  had 
known  of  this  subsequent  agreement,  they  would  not 
have  been  warranted  in  loaning  the  money  to  Rollins 
on  the  credit  of  the  firm.     While  they  did  not  know  of 
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it,  they  did  know,  according  to  Rollins'  statement  to 
them,  a  fact  that  should  have  put  them  upon  inquiry 
before  loaning  the  money, — an  inquiry  that  would  have 
discovered  to  them  that  Rollins  had  no  authority  to 
borrow  it  on  credit  of  the  firm.  Our  conclusion  is  that 
the  court  should  have  held,  as  a  matter  of  law,  that 
Rollins  had  no  authority  to  borrow  the  money  on  the 
credit  of  the  partnership;  that  appellees,  with  their 
knowledge  of  the  written  agreement,  were  bound  to 
take  notice  of  that  fact;  and  that  information  that 
appellants  had  failed  to  furnish  the  amount  agreed 
upon  did  not  authorize  the  loan  on  the  credit  of  the 
firm,  but  was  a  statement  which  should  have  put  appel- 
lees upon  inquiry. 

IV.  The  basis  upon  which  appellants  ask  to  recover 
upon  their  counterclaim  is  that  the  two  thousand,  seven 
hundred  and  sixty  dollars  derived  from  the  sale  of  eggs 
was  wrongfully  deposited  with  appellees;  that,  under 
the  contract,  said  proceeds  should  have  been  paid  to 
them;  and  that  appellees,  knowing  that  fact,  wrong- 
fully retained  said  money,  and  refused  to  pay  it  to 
the  appellants.  This  claim  is  made  upon  the  theory 
that  the  partnership  between  the  defendants  was  limited 
to  a  single  transaction, — the  purchase  and  sale  of  a 
single  lot  of  eggs, — and  that,  upon  the  sale  being  made, 
appellants  were  entitled  to  the  proceeds  to  the  extent  of 
their  advancement.  We  have  seen  that  such  is  not  our 
construction  of  the  contract.  It  was  a  continuing  part- 
nership, ''to  be  earned  on  in  the  name  of  C.  W.  Rollins, 
he  to  attend  to  all  the  business,  and  have  the  general 
supeiintendency  of  the  work.^^  Rollins  transacted 
partnership  business  through  the  plaintiff  bank,  making 
deposits  therein,  and  paying  for  eggs  purchased  by 
checks  thereon.  "While  the  proceeds  of  sales  were  to 
ultimately  come  to  appellants  to  the  extent  of  their 
advancements,  it  was  not  wrongful  for  Rollins  to  deposit 
such  proceeds  with  the  plaintiff  bank.    As  the  contract 


Jan.  1894]  Oldham  v.  Anchoe  Fibb  Ins.  Co.  225 

required  the  business  to  be  done  in  the  name  of  C.  W. 
EoUins,  the  bank  kept  the  account  in  that  name,  and 
credited  these  proceeds  to  that  account.  It  is  claimed 
in  argument  that  appellees  should  have  shown  what 
disposition  was  made  of  this  deposit,  and  that  the  evi- 
dence shows  that  it  was,  in  part,  at  least,  applied  to  the 
payment  of  the  private  indebtedness  of  Rollins.  This 
branch  of  the  case  does  not  seem  to  have  claimed  the 
attention  that  the  other  part  did,  and  the  evidence  is 
limited,  and  leaves  it  indefinite  as  to  the  disposition  of 
this  two  thousand,  seven  hundred  and  sixty  dollars.  It 
will  be  observed  that  appellants  do  not,  in  their  coun- 
terclaim, ask  to  recover  because  of  a  misappropriation 
of  this  fund  to  the  payment  of  private  debts  of  Rollins, 
but  solely  upon  the  ground  that  under  the  contract  the 
money  belongs  to  them.  We  think  it  can  not  be  said 
that  this  money  belonged  to  them,  until  there  was  a 
settlement  that  would  determine  how  much  of  it  was 
proceeds  of  sales  after  proper  deductions,  and  that, 
until  this  was  done,  it  was  money  of  the  partnership. 
If  appellants  relied  upon  a  misappropriation  of  the 
money  to  the  payment  of  the  individual  debts  of  Rollins, 
they  should  have  so  alleged.  We  think  there  was  no 
error  in  dismissing  appellants^  counterclaim,  but,  for 
the  error  already  pointed  out,  we  conclude  that  the 
judgment  of  the  district  court  must  be  bevebsed. 
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Wm.  Oldham,  Appellant,  v.  AncSob  Fibe  Insubancb    i  «o  a» 

Company.  i^i-^ 

Insurance  Policy:  clause  as  to  change  op  title.  Where  a  policy 
nmDing  to  a  partnership  prohibits  change  in  the  title  or  possession  of 
the  insured  property,  a  sale  by  two  partners  to  the  third,  will  avoid 
the  policy,  and  the  baying  partner  can  not  recover  to  the  extent  of 
his  original  interest.  Hathaway  v,  Ina,  Co.,  64  Iowa,  229,  followed; 
Cowan  V.  Ins.  Co.,  40  Iowa,  551,  tUsUnguiahetU 
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Appeal  firom  Mahaska  District    Court. — Hon.   David 
Ryan,  Judge. 

Fbiday,  Febeuaby  2,  1894. 

Action  to  recover  upon  a  policy  of  insurance  against 
loss  by  fire.  The  case  was  tried  to  a  jury,  and  on  mo- 
tion a  verdict  was  ordered  for  the  defendant.  Plaintiff 
appeals . — Affirmed. 

Seevers  <&  Seevers  for  appellant. 

Sullivan  <&  Sullivan  and  Bolton  &  McCoy  for 
appellee. 

Given,  J. — I.  But  a  single  question  is  presented 
on  this  appeal,  and  that  question  is  sufficiently  shown 
by  appellant's  abstract  of  the  pleadings.  There  was 
no  necessity  for  setting  out  the  evidence  contained  in 
additional  abstracts,  as  it  simply  affirms  that  which  is 
admitted  in  the  pleadings.  The  pleadings  show  that 
the  policy  sued  upon  was  issued  to  William  Oldham, 
Jesse  Garner  and  George  Ney,  insuring  them  against 
loss  by  fire  to  the  amount  of  five  hundred  dollars  on 
certain  machinery  described,  used  by  them  as  partners 
in  the  business  of  mining  and  selling  coal,  which  prop- 
erty was  destroyed  by  fire  January  16,  1891,  of  which 
due  notice  and  proof  were  made.  Prior  to  the  fire,  Jesse 
Garner  and  George  Ney  orally  sold  and  delivered  the 
property  insured  to  the  plaintiff,  who  assumed  their 
obligations  with  respect  thereto.  After  the  fire,  Garner 
and  Ney,  in  writing,  transferred  said  policy  to  the 
plaintiff.  The  policy  contains  this  provision:  '*That 
if  the  property  be  sold  or  transferred,  or  any  change 
take  place  in  the  title  or  possession,  whether  by  legal 
process  or  judicial  decree  or  voluntary  transfer  or  con- 
veyance, without  written  permission  of  this  company 
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on  this  policy,  then  this  policy  shall  be  void.''  Plain- 
tiflE  does  not  allege,  nor  is  it  claimed,  that  the  company 
had  given  pennission  for,  or  had  any  knowledge  of, 
said  sale  and  delivery.  The  question  presented  is, 
whether  that  sale  and  delivery  rendered  the  policy  void. 
While  it  may  be  true,  as  claimed,  that  each  partner 
had  an  insurable  interest,  and  might  have  taken  insur- 
ance thereon  in  his  own  name,  we  think  it  is  evident 
that  this  insurance  was  to  the  partnership.  The 
petition  shows,  and  the  answer  admits,  that  the  policy 
was  to  Oldham,  Garner  &  Ney,  not  separately,  but 
jointly.  It  was  upon  property  belonging  to  them,  and 
being  used  by  them  as  partners  in  their  partnership 
business,  and  the  insurance  was  in  the  sum  of  five 
hundred  dollars  to  the  three  persons  insured.  The  only 
facts  disclosed  in  the  evidence  not  shown  by  the  plead- 
ings is  that  this  partnership  was  known  as  Oldham, 
Garner  &  Ney,  and  sometimes  as  Standard  Number  2. 
If  a  note  had  been  given  by  or  in  the  name  of  these 
three  persons  on  account  of  this  insurance,  their 
liability  as  a  firm  would  hardly  be  questioned,  nor  their 
right  to  recover  as  a  partnership  if  the  loss  had  occur- 
red before  the  transfer.  We  think  the  case  is  exactly 
within  the  rule  announced  in  Hathaway  v.  Insurance 
Co.,  64  Iowa,  229,  20  N.  W.  Rep.  164.  In  that  case 
the  policy  was  to  Hathaway  &  Smith,  a  partnership, 
composed  of  the  plaintiflE  and  E.  P.  Smith.  The  policy 
also  contained  a  provision  that,  *4f  the  title  of  the 
.property  is  transferred,  incumbered,  or  changed,  or  if, 
without  written  consent  hereon,  the  policy  is  assigned, 
then,  and  in  every  such  case,  the  policy  shall  be  void.'' 
Before  the  loss,  the  partnership  was  dissolved,  and 
plaintiflE  bought  the  interest  of  Smith  in  the  firm  prop- 
erty. This  court  held  that  there  was  a  change  of  title 
upon  the  dissolution  of  the  partnership.  Some  stress  is 
laid  upon  the  use  of  the  word  ** changed''  in  the  policy. 
It  will  be  noticed  that  the  condition  in  this  policy  is 
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more  extended  than  in  that,  or  in  any  of  the  cases 
therein  referred  to.  This  policy  is  conditioned  against 
the  property  being  sold  or  transferred,  or  any  change 
taking  place  in  the  title  and  possession.  Prior  to  the 
sale  and  delivery  to  plaintiflE,  title  and  possession  were 
in  the  firm  of  Oldham,  Garner  &  Ney,  and  consequently 
there  was  not  only  a  transfer  and  change  in  the  title, 
but  also  in  the  possession.  If  it  should  be  said  that 
the  title  was  in  the  individuals,  and  not  in  the  firm, 
still  there  was  a  change  of  possession,  for  unquestionably 
it  was  the  firm  that  was  using  and  had  possession  of  the 
property.  In  Cowan  v.  Insurance  Co.,  40  Iowa,  551, 
the  policy  was  issued  to  plaintiflE  on  a  stock  of  goods. 
He  thereafter  formed  a  partnership  with  one  Haskins 
under  the  firm  name  of  Cowan  &  Haskins,  and  trans- 
ferred the  insured  property  to  the  firm.  The  policy 
was  conditioned  against  alienation  without  the  con- 
sent of  the  company.  This  court  held  that,  as  the 
plaintiff  retained  an  insurable  interest  in  the  property, 
the  policy  protected  him  to  the  extent  of  his  interest. 
The  distincton  between  that  and  the  case  of  Hathaway 
is  clearly  pointed  out  in  the  latter  case.  The  same  dis- 
tinctions exist  between  that  case  and  this,  and  it  is  not 
authority  for  saying  that  this  appellant  is  entitled  to 
recover,  even  to  the  extent  of  the  interest  which  he  con- 
tinuously held  in  the  property.  The  reason  upon 
which  these  conditions  in  policies  are  sustained  is,  that 
the  company  has  a  right  to  determine  with  whom  it 
will  contract.  In  the  case  of  Cowan  it  contracted  with 
Cowan,  not  only  as  to  title,  but  as  to  possession,  and 
the  transfer  did  not  withdraw  the  care  of  Cowan,  upon 
which  the  company  relied.  In  this  case  the  contract 
was  for  the  possession  and  care  of  the  three  persons  in- 
sured, and  not  of  any  one  of  them.  Our  conclusion  is 
that  the  judgment    of   the  district  court  should  be 

AFFIBMED. 
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E.  H.  Ash  v.  R.  M.  Ash  et  al.j  Appellants. 

Appeal  by  Part  of  Coparties:  neoessitt  op  notiob  op  appeal. 
The  appeal  of  part  of  defendants  must  be  dismissed  where  they  fail 
to  serve  notice  of  appeal  upon  their  oodefendants.  Entry  of  appear- 
ance on  part  of  the  latter,  in  this  court,  will  not  cure  the  omission  to 
serve  such  notice.    Bobinson,  J.,  taking  no  part. 

Appeal  from  Btiena   Vista  District  Court. — ^Hon.   Lot 
Thomas,  Judge. 

Pbiday,  Februaby  2,  1894. 

This  is  a  suit  in  equity  for  the  partition  of  certain 
real  estate.  There  was  an  issue  made  as  to  the  extent 
of  the  interests  of  the  respective  parties  to  the  land 
which  is  the  subject  of  the  suit.  The  court  entered  a 
decree  fixing  the  shares  of  the  parties  in  accord  with 
the  claim  made  by  the  plaintiflE.  A  part  of  the  defend- 
ants in  the  action  appealed. — Appeal  Dismissed. 

J.  E.  Buland  for  appellants. 

H.  F.  Galpin  for  appellee. 

RoTHBOCK,  J. — It  appears  from  the  record  that 
one  H.  C.  Ash  was  at  one  time  the  owner  of  the  land 
in  controversy,  and  that  he  died  seized  of  the  same, 
leaving  Mary  A.  Ash,  his  widow,  and  three  children. 
Mary  A.  Ash  subsequently  married  R.  M.  Ash,  and 
afterward  died.  The  contest  arises  over  the  question 
whether,  after  the  death  of  H.  C.  Ash,  his  widow  took 
a  distributive  share  of  his  real  estate,  or  a  homestead 
therein.  The  court  found  that  she  did  not  elect  to  take 
a  homestead  interest  in  the  land,  and  that  the  shares 
of  the  parties  should  be  adjusted  and  fixed  on  the 
theory  that  she  took  a  distributive  share  or  dower  in 
the  land.    It  appears   that  certain  mortgagees  were 
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made  parties  defendant  to  the  suit,  for  the  purpose  of 
adjusting  their  liens  on  the  land.  These  mortgagees 
were  codefendants  with  the  appellants.  They  were  not 
served  with  a  notice  of  appeal  to  this  court.  A  motion 
to  dismiss  the  appeal  was  submitted  with  the  case,  on 
the  ground  that  the  disposition  of  the  case  in  this  court 
may  be  prejudicial  to  their  interests.  It  appears  to  us 
that  the  motion  must  be  sustained.  The  mortgages 
were  not  made  by  H.  C.  Ash,  the  ancestor  of  the  par- 
ties, seeking  a  partition  of  the  land.  They  were  the 
mortgages  of  parties  having  an  undivided  interest  in 
the  land.  Appellants  seek  to  avoid  the  omission  to 
serve  notice  on  these  parties  by  filing  in  this  court 
certain  papers,  signed  by  them,  in  which  they  enter  an 
appearance  here.  This  is  an  appellate  court,  and  it 
acquires  jurisdiction  of  the  parties  by  the  service  of  a 
notice  of  appeal.  There  is  no  other  method  provided 
by  law.  There  can  be  no  appeal  by  consent  of  the 
parties.  It  is  provided  by  statute  that  *  *a  part  of  several 
coparties  may  appeal,  but  in  such  case  they  must  serve 
notice  of  appeal  upon  all  the  other  parties,  and  file  proofs 
thereof  with  the  clerk  of  the  supreme  court.  *'  Code, 
section  3174.  See  Hunt  v.  Hawley^  70  Iowa,  183,  30 
N.  W.  Rep.  477;  Laprell  v.  Jaroshy  83  Iowa,  753,  49 
N.  W.  Rep.  1021;  Michel  v.  Michel,  74  Iowa,  577,  38 
N.  W.  Rep.  422.    The  appeal  must  be  dismissed. 

RoBiNSON;  J.  I  took  no  part  in  the  decision  of  this 
case. 


S.  M.  BiBBiNS,  Appellant,  v.  W.  W.  Clabk  &  Com- 
pany et  ah 

Taxes  on  Personal  Property  of  Partnership  a  Lien  on  Realty 
of  Partner.  Taxes  dae  on  the  personal  property  of  a  partnership 
are  a  lien  on  the  real  estate  snbseqnently  acquired  bj  any  of  its  mem- 
bers.   Code,  seotion  865.    (2) 
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PfiJOB  MOBTGAOES.  The  lien  of  taxes  assessed  on  snoli  personalty  is  sub- 
ject to  mortgages  on  snoh  real  estate,  older  than  the  lien  of  such  per- 
sonal proi>ert7  tax.  GivsN  and  Bothrooe,  JJ.,  dissenting.  Trust 
Company  v.  Young,  81  Iowa,  732-738,  overruled.    (3) 

Becovery  of  Back  Taxes:  Demand,  a Ck>ndition  Precedent. 
A  petition  to  recover  taxes  erroneously  exacted  is  demurrable  if  it  fail 
to  allege  that  a  claim  therefor  has  been  presented  to  the  board  of 
supervisors.    (4) 

Bt  mortgagee.  Mortgaged  land  was  sold  for  taxes  levied,  after  the  mort- 
gage was  given,  on  the  i>ersonal  property  of  a  firm  of  which  the  mort- 
gagor was  a  member,  and  the  mortgagee  was  compelled  to  redeem 
the  land  from  a  sale  for  said  tax.  Held,  that  such  tax  could  not  be 
recovered  from  the  county,  but  from  the  mortgagor,  only.  Good' 
now  V,  Stryker,  61  Iowa,  261,  distinguished.    (5) 

Practice :  failure  to  move  for  transfer  to  different  forum^  Where 
there  is  a  failure  to  move  a  transfer,  an  objection  that  the  suit  should 
have  been  at  law,  can  not  be  raised  by  demurrer.     (6) 

On  Behearingr*  Former  opinion  adhered  to.  Brownlee  v.  County,  53 
Iowa,  487,  criticized.  Bichardsv,  County,  48  Iowa,  510,  and  Dickey  v. 
County,  58  Iowa,  289,  approved  and  followed.  Demand  essential  to 
recover  back  taxes. 

Appeal  from  Polk  District  Cowrt. — Hon.  C.  P.  Holmes, 

Judge. 

Friday,  Pebbuaby  2, 1894. 

Action  in  equity.  Judgment  and  decree  for  de- 
fendants.   Plaintiff  appeals. — Beversed. 

W.  R.  Baity  for  appellant. 

Spurriefj  Dowell  <&  Parrish  for  appellee  Polk 
county. 

Dudley  d  Coffin  for  other  appellees. 

KiNNE,  J. — I.  The  facts  in  this  case  are  that  dur- 
ing the  years  1886,  1887  and  1888  defendants  W.  W. 
Clark,  Lavina  W.  Clark  and  A.  W.  Ford  were  copart- 
ners doing  business  in  the  city  of  Des  Moines  under  the 
firm  name  of  W.  W.  Clark  &  Company;  that  one  half 
of  the  taxes  upon  the  personal  property  of  W.  W.  Clark 
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&  Company  for  1887  were  not  paid  by  them,  and  the 
entire  taxes  upon  their  personal  property  for  1888  were 
not  paid  by  them;  that  November  1,  1888,  M.  W. 
Bibbins  sold  and  conveyed  to  W.  W.  Clark  certain  lots 
in  Lee  township,  city  of  Des  Moines,  subject  to  a  mort- 
gage of  ten  thousand  dollars  and  interest,  which  grantee 
assumed  and  agreed  to  pay  as  a  part  of  the  purchase 
price  of  said  property ;  that  as  a  part  of  said  transac- 
tion, and  simultaneously  with  the  execution  of  said 
deed,  W.  W.  Clark,  for  a  part  of  the  purchase  price  of 
said  lots,  executed  and  delivered  to  Bibbins  a  purchase- 
money  mortgage  on  said  lots  (afterwards  assigned  to 
plaintiflE),  in  which  he  covenanted  that  said  premises 
were  free  from  incumbrance,  except  said  mortgage  of 
ten  thousand  dollars,  and  that  he  would  warrant  and 
defend  the  title  of  said  premises  against  all  persons 
lawfully  claiming  the  same;  that  December  7,  1889, 
W.  W.  Clark  conveyed  the  lots  to  Lavina  W.  Clark; 
that  January  7,  1890,  plaintiff  obtained,  in  Polk  county 
district  court,  against  W.  W.  Clark  and  Lavina  W. 
Clark,  a  decree  foreclosing  said  purchase-money  mort- 
gage, and  under  a  special  execution  thereon  the  lots 
were  sold  to  her  at  sheriff's  sale,  February  19,  1890,  for 
the  full  amount  of  the  mortgage  debt;  that  December 
7, 1890,  the  treasurer  of  Polk  county  sold  said  lots  at 
tax  sale  to  A.  C.  Miller  for  the  said  unpaid  personal 
property  taxes  of  W.  W.  Clark  &  Company,  amounting 
to  three  hundred  and  ninety-nine  dollars  and  twenty- 
three  cents,  and  executed  to  him  a  tax-sale  certificate; 
that  February  20,  1891,  plaintiff  received  a  sheriff's 
deed  for  said  property,  and  on  March  23,  1891,  brought 
this  action;  that  in  January,  1891,  after  the  sheriff 's 
sale  to  plaintiff,  the  Clarks  having  failed  to  pay  interest 
on  the  ten  thousand  dollar  mortgage,  the  holder  brought 
suit  to  foreclose  said  mortgage,  and  in  June,  1891,  after 
the  present  suit  was  brought,  plaintiff,  to  prevent  loss, 
and  obtain  an  extension  and  renewal  of  said  mortgage, 
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was  compelled  to  pay  said  personal  property  taxes  and 
redeem  from  said  tax  sale  to  Miller;  that  at  all  of  the 
times  aforesaid  W.  W.  Clark  and  Lavina  W.  Clark 
were  the  owners  of  certain  real  estate  described,  which 
was  primarily  liable  for  said  personal  property  taxes. 
Plaintiff  prays  judgment  against  Polk  county,  W.  W. 
Clark  &  Company,  W.  W.  Clark,  Lavina  W.  Clark,  and 
A.  W.  Ford,  and  each  of  them,  for  the  amount  of  said 
taxes,  interest,  and  costs;  that  the  tax  sale  be  set 
aside,  annulled,  and  ordered  returned  and  refunded; 
that  defendants'  said  property  be  decreed  primarily 
liable  for  said  taxes,  and  a  special  execution  issue  for 
the  sale  thereof;  that  plaintiflE  have  such  other  and 
further  relief  as  in  equity  she  ought  to  receive.  To  the 
amended  petition  all  of  the  defendants  demur,  alleging 
that  the  facts  stated  do  not  entitle  plaintiff  to  the  relief 
demanded,  and  defendant  W.  W.  Clark  further  alleg- 
ing that,  if,  upon  the  facts  stated,  defendant  is  liable  to 
plaintiff  for  said  taxes,  plaintiff  has  a  complete  and 
adequate  remedy  at  law.  The  district  court  having 
sustained  the  demurrers,  plaintiff  elected  to  stand  upon 
her  petition  as  amended,  and,  from  the  rulings  on  the 
demurrers  and  the  judgment  dismissing  her  petition 
and  for  costs,  she  brings  this  appeal. 

II.  Our  statute  provides  that  ''taxes  upon  real 
property  are  hereby  made  a  perpetual  lien  thereon 
against  all  persons,  except  the  United  States  and  this 
state;  and  taxes  due  from  any  person  upon  personal 
property  shall  be  a  lien  upon  any  real  property  owned 
by  such  person,  or  to  which  he  may  acquire  a  title, 
and  the  treasurer  is  authorized  and  directed  to  collect 
the  delinquent  taxes  by  the  sale  of  any  property  upon 
which  the  taxes  are  levied,  or  any  other  personal  or 
real  property  belonging  to  the  person  to  whom  the 
taxes  are  assessed. '^  Code,  section  865.  The  taxes  in 
controversy  were  assessed  on  personalty  of  the  firm  of 
W.  W.  Clark  &  Company.    The  real  estate  sought  to 
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be  hoiden  for  said  taxes,  and  which  was  sold  therefor, 
had  been  deeded  by  one  M.  W.  Bibbins  to  W.  W. 
Clark,  a  member  of  said  firm.  It  is  claimed  that,  as 
the  taxes  were  assessed  against  the  firm  on  its  prop- 
erty, and  as  the  lots  had  been  deeded  to  Clark  individ- 
ually, the  case  is  not  within  the  statute  above  quoted, 
which  makes  taxes  *'due  from  any  person  a  lien  upon 
any  property  owned  by  such  person;'^  that  in  fact  the 
owner  of  the  property  and  the  person  from  whom  the 
taxes  are  due  are  not  the  same.  The  question  thus 
presented  is,  may  taxes  assessed  against  a  firm  on  its 
personal  property  become  a  lien  on  the  individual  real 
estate  of  a  partner!  While  it  is  true  that  taxes 
assessed  on  firm  property  are  a  demand  against  the 
partnership  as  such,  they  are  also  a  demand  against 
each  member  of  the  copartnership.  Each  copartner  is 
liable  individually  for  the  firm  debts  and  obligations, 
and  these  include  taxes.  These  taxes,  being  due  from 
Clark  as  a  copartner  as  well  as  from  the  firm,  would 
become  a  lien  upon  his  real  estate.  See  Chapin  v. 
Streeter,  124  U.  S.  360,  8  Sup.  Ct.  529. 

III.  It  is  conceded  by  counsel  that  the  facts  in 
this  case  present  for  our  determination  the  same  ques- 
tion as  that  involved  in  the  case  of  Trust  Co.  v.  Young^ 
81  Iowa,  732,  39  N.  W.  Rep.  116,  and  46  N.  W.  Rep. 
1103.  It  was  there  held  that  taxes  on  personal  prop- 
erty which  became  a  lien  upon  mortgaged  real  estate 
after  foreclosure  and  sale  of  the  mortgaged  premises, 
and  prior  to  the  expiration  of  the  period  of  redbmp- 
tion,  were  a  lien  superior  to  any  right  acquired  by  the 
holders  of  the  mortgage  by  virtue  of  the  foreclosure 
and  sale  of  the  property.  On  a  rehearing,  the  majority 
of  the  court  as  then  constituted  adhered  to  the  doctrine 
announced  in  the  original  opinion,  Justices  Cbangee 
and  Robinson  dissenting.  The  writer,  who  has  since 
become  a  member  of  the  court,  while  appreciating  the 
importance  of  the  question  presented,  and  being  fully 
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impressed  with  the  necessity  of  adhering  to  established 
precedents,  is,  nevertheless,  unable  to  concur  in  the 
opinion  of  the  majority  of  the  court  as  then  constituted 
in  so  far  as  it  relates  to  the  priority  of  liens.  Taxes 
become  liens  by  virtue  of  statute  only,  and,  when 
created,  the  lien  is  not  to  be  enlarged  by  judicial  con- 
struction. Cooley,  Tax.,  444;  Desty,  Tax.,  734; 
Jaffray  v.  Anderson,  QQ  Iowa,  719,  24  N.  W.  Kep.  527; 
Trust  Co.  V.  Young,  81  Iowa,  732  and  738,  39  N.  W. 
Eep.  116,  and  46  N.  W.  Rep.  1103.  Now,  our  statute 
does  not  provide,  either  expressly  or  by  implication, 
that  taxes  due  upon  personal  property  shall  be  a  lien 
upon  real  estate  owned  by  such  person,  superior  to 
any  lien  then  existing  thereon.  It  simply  says,  as  to 
such  taxes,  they  shall  be  a  lien  upon  any  real  estate  he 
owns,  or  which  he  may  afterward  acquire.  To  hold 
that  a  mere  statutory  creation  of  a  lien  upon  real 
estate,  without  more,  is  equivalent  to,  and  to  be  con- 
strued as,  creating  a  lien  superior  to  existing  liens 
thereon,  is,  as  it  seems  to  us,  not  only  overriding*  all 
rules  of  construction,  but  it  is  inconsistent  with  our 
holding  in  the  construction  of  other  statutes  where 
similar  language  is  employed.  The  statute  provides 
that  judgments  of  the  supreme  and  district  courts  of 
this  state  ''are  liens  upon  the  real  estate  owned  by  the 
defendant  at  the  time  of  such  rendition,  and  also  upon 
all  he  may  subsequently  acquire  for  the  period  of  ten 
years  from  the  date  of  the  judgment.'^  Code,  section 
2882.  It  has  never  been  claimed  under  that  statute 
that  a  judgment  was  thereby  made  a  lien  prior  to  an 
existing  lien  upon  the  real  estate  of  the  party.  Yet, 
applying  the  rule  of  the  majority  opinion  in  the  Young 
case,  it  could  be  said  with  as  much  reason  as  in  the 
case  at  bar,  that  the  lien  thus  created  by  statute  was 
superior  to  all  existing  liens  against  the  real  estate  of 
the  judgment  debtor.  So  it  is  provided  in  bastardy 
proceedings  that,  upon  filing  the  complaint,  ''a  lien 
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shall  be  created  upon  the  real  property  of  the  accused,'^ 
etc.  Code,  section  4716.  Was  the  claim  ever  made 
that  such  a  lien  was  superior  to  all  others  then  existing 
against  the  land  of  the  accused?  In  these  and  other 
cases  which  might  be  cited,  the  language  used  to  give 
the  lien  is  general,  as  in  the  case  at  bar.  In  none  of 
them  is  it  said  that  the  lien  shall  be  prior  to  existing 
liens,  but  in  each  case  the  priority  of  the  lien  is  left  to 
be  determined  by  the  rules  of  law  applicable  to  all  liens 
in  the  absence  of  special  provisions.  An  examination 
of  our  statutes  will  show  that  when  the  legislature  has 
intended  to  create  a  lien  which  should  take  precedence 
of  existing  liens,  apt  language  has  been  used  to  express 
such  intention.  See  Code,  section  1558,  and  chapter 
100,  Acts,  Sixteenth  General  Assembly.  The  section 
under  consideration  makes  a  clear  distinction  between 
liens  upon  real  estate  for  taxes  assessed  thereon  and 
liens  upon  real  estate  for  taxes  assessed  upon  personal 
property.  In  the  former  case  the  lien  is  ^^against  all 
persons,''  and  ^'perpetual;''  in  the  latter  it  is  simply 
declared  that  there  shall  be  a  lien. 

Now,  in  the  opinion  referred  to,  this  language  of 
the  statute  is  so  enlarged  by  construction  that,  in  effect, 
the  statute  is  made  to  say  that  this  lien  upon  real 
estate  for  personal  taxes  shall  be  superior  to  all  other 
liens  then  existing  against  said  real  estate.  The  statute 
does  not  say  so,  the  legislature  has  not  so  declared,  nor 
can  any  such  result  be  reached  by  applying  to  this 
provision  of  the  statute  the  same  rule  of  construction 
applied  to  like  language  used  elsewhere  in  the  Code. 
Why  should  a  special  rule  of  construction  be  created 
for  this  particular  statute?  What  reason  is  there  for 
saying  that  this  provision,  simply  creating  a  lien, 
means  more  than  it  says?  In  the  Young  case  it  is  said 
in  the  majority  opinion:  ''It  is  a  general  principle  in 
our  system  of  taxation  that  when  taxes  are  made  a  lien 
upon  real  estate  they  become  prior  and  superior  to  all 
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mortgage  or  judgment  liens/'  As  to  taxes  assessed 
against  personalty  and-  by  statute  made  a  lien  upon 
realty,  without  provisions  for  priority,  the  above  state- 
ment, in  our  judgment,  finds  no  support  in  the  author- 
ities. Touching  this  question,  the  supreme  court  of 
South  Dakota,  in  the  recent  case  of  Miller  v.  Anderson^ 
47  N.  W.  957,  said:  *^But,  reading  the  entire  section, 
1612,  together,  it  is  inexplicable  to  us  why,  if  the  legis- 
lature intended  to  put  both  real  and  personal  taxes  on 
a  common  footing,  and  make  them  both  liens  to  the 
same  extent  and  of  the  same  rank,  they  should  not 
have  used  terms  at  least  suggestive  of  such  intent.  If 
by  force  of  a  general  principle,  as  stated  in  the  major- 
ity opinion  of  the  supreme  court  of  Iowa,  hereinafter 
referred  to,  the  lien  declared  was  necessarily  a  first  one, 
why  was  it  not  as  safe  to  rely  upon  that  principle  in 
the  case  of  real  estate  taxes  as  in  the  case  of  personal 
property  taxes?  As  to  the  former,  they  were  careful 
to  state  that  the  lien  was  'against  all  persons;' thus 
definitely  fixing  its  rank  as  a  lien ;  and  then,  in  direct 
contradistinction  as  to  personal  property  taxes,  they 
provide  that  they  shall  simply  be  a  lien.  Gathering 
the  meaning  and  intent  of  this  act  from  its  language 
(and  this  is  a  primary  rule  of  construction),  we  con- 
clude that  that  part  of  said  section  1612  which  relates 
to  personal  property  taxes,  gives  a  lien  for  the  same  to 
the  tax  creditor  from  the  time  they  became  due  upon 
any  real  property  then  owned  or  subsequently  acquired 
by  the  tax  debtor,  subject,  however,  as  in  case  of  other 
liens  created  by  law,  to  general  statutes  governing 
questions  of  priority  or  rank.''  A  majority  of  the 
court  as  now  constituted  is  in  full  accord  with  the  views 
expressed  by  Mr.  Justice  Grangeb  in  his  dissenting 
opinion  in  the  Yowng  case.  The  writer  has  given  this 
question  a  careful  investigation,  and  is  convinced  that 
the  rule  of  the  majority  opinion  in  the  Young  case  is 
wrong,  and  that  by  it  the  letter  and  spirit  of  the  statute 
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is  unwarrantably  extended  by  judicial  construction  to 
the  great  detriment  of  other  lien  holders,  and  an  effect 
given  to  that  part  of  the  statute  never  contemplated  by 
the  legislature.  All  that  the  statute  provides  as  to  per- 
sonal tax  being  a  lien  upon  real  estate  is  that  it  shall  be 
a  lien,  and  as  such  it  must  be  held  to  come  within  the 
general  rule  that  its  priority  is  to  be  determined  as  of 
the  time  the  lien  attached.  In  view  of  the  very  full 
discussion  of  this  question  in  the  Young  case  we  need 
not  say  more.  The  mortgage  lien  of  plaintiff,  having 
attached  to  the  lots  prior  to  the  time  the  taxes  on  the 
personalty  became  a  lien  thereon,  must  be  held  to  be 
superior  to  the  tax  lien.  The  case  of  Trmt  Co.  v. 
Young ^  heretofore  referred  to,  in  so  far  as  it  holds  that 
taxes  assessed  against  personal  property,  and  which 
become  a  lien  upon  real  estate,  are  a  lien  thereon  prior 
and  superior  to  existing  liens  thereon,  must  be  and  is 
overruled. 

IV.  Can  the  plaintiff  recover  from  the  county  the 
amount  of  taxes  paid,  with  interest  thereout  Plaintiff 
seems  to  base  her  right  to  recover  upon  section  870  of  the 
Code.  That  section  provides:  '*The  board  of  supervisors 
shall  direct  the  treasurer  to  refund  to  the  taxpayer  any 
tax,  or  any  portion  of  a  tax,  found  to  have  been  erro- 
neously or  illegally  exacted  or  paid,  with  all  interest 
and  costs  actually  paid  thereon,  and  in  case  any  real 
property,  subject  to  taxation  shall  be  sold  for  the 
payment  of  such  erroneous  tax,  interest  or  costs  as 
above  mentioned,  the  error  or  irregularity  in  the  tax 
may  at  any  time  be  corrected  as  above  provided,  and 
shall  not  affect  the  validity  of  the  sale,  or  the  right  or 
title  conveyed  by  the  treasurer's  deed,  if  the  property 
was  subject  to  taxation  for  any  of  the  purposes  for  which 
any  portion  of  the  taxes  for  which  the  land  was  sold 
was  levied,  and  the  taxes  were  not  paid  before  the  sale 
and  the  property  had  not  been  redeemed  from  sale.''  If 
it  be  conceded  that  plaintiff's  case  is  within  the  provi- 
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sions  of  this  statute,  still  she  can  not  recover  as  against 
Polk  county.  The  demurrer  is  the  one  usually  inter- 
posed in  equitable  actions,  and  by  it  the  sufficiency  of 
the  facts  stated  to  constitute  a  cause  of  action  against 
the  county  are  questioned.  Under  our  statute,  before 
one  holding  an  unliquidated  demand  against  a  county 
can  sue  thereon,  he  must  present  the  same  to  the  board 
of  supervisors  of  the  county,  and  demand  payment 
thereof.  This  is  preliminary  to  his  right  to  prosecute 
an  action  against  the  county.  It  is  not  alleged  in  the 
bill  in  this  case  that  this  claim  was  ever  presented  to 
the  board  of  supervisors,  and  payment  demanded. 
Code,  section  2610. 

If  we  treat  the  claim  for  a  refunding  as  a  liqui- 
dated claim  or  demand  against  the  county,  then  it  seems 
to  us  under  the  wording  of  Code,  section  870,  hereto- 
fore quoted,  it  must  be  presented  for  allowance  to  the 
board  before  suit  can  be  instituted.  It  says  the  board 
of  supervisors  shall  direct  the  treasurer  to  refund,  etc. 
Clearly,  the  statute  contemplates  that  the  board  shall 
have  an  opportunity  to  refund  without  suit,  and  with- 
out being  compelled  to  pay  further  costs  incident  to 
litigation,  which  they  might  be  willing  to  avoid  by 
refunding,  if  they  were  asked  so  to  do,  before  an  action 
was  commenced.  Here  is  a  party  claiming  a  refunding 
of  certain  money  paid  in  redemption  from  tax  sale.  It 
is  reasonable  that  the  board  should  have  an  oppor- 
tunity to  pass  upon  the  justness  of  his  demand  before 
the  county  can  be  put  to  the  payment  of  costs.  Broivn- 
lee  V.  Marion  Co.,  53  Iowa,  488,  5  N.  W,  Rep.  610; 
Dickey  v.  Comty  of  Polk,  58  Iowa,  289,  12  N.  W.  Rep. 
290;  jRichards  v.  Wapello  Co.,  48  Iowa,  510. 

V.  Is  plaintiflE  entitled  to  a  judgment  against  the 
other  defendants!  It  was  the  duty  of  these  defendants 
to  pay  these  taxes,  and,  as  we  have  held  in  another 
division  .of  this  opinion,  that  duty  rested  upon  them  as 
a  copartnership  and  also  as  individuals.    Plaintiff  re- 
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deemed  from  a  tax  sale  of  the  real  estate  for  these  taxes^ 
being  compelled  to  do  so  to  protect  her  interest  in  the 
land,  and  to  procure  an  extension  of  the  insurance  com- 
pany's mortage  on  the  premises  which  was  prior  to  her 
own  mortgage.  The  case  is  peculiar.  As  to  all  these 
defendants  (except  W.  W.  Clark)  we  discover  nothing 
from  which  we  can  say  that  a  promise  or  contract  to 
refund  the  amount  paid  by  plaintiff  can  be  inferred. 
They  were  under  no  obligations  to  the  plaintiff  to  pay 
these  taxes,  only  in  so  far  as  that,  as  good  citizens,  it 
was  their  duty  to  do  so.  The  taxes  were  not  assessed 
against  this  land.  The  title  to  the  land  was  not  in  dis- 
pute. No  benefit  was  conferred  upon  their  title  because 
plaintiff  made  redemption,  for  they  claimed  no  title  to 
the  land.  The  only  conceivable  benefit  of  the  redemp- 
tion to  them  was  that  thereby  an  obligation  due  from 
them  to  the  government  was  discharged.  If  one  could 
make  another  his  debtor  by  simply  paying  his  debt, 
then  justice  would  require  that  these  defendants  should 
be  held  liable  to  plaintiff  for  the  amount  of  their  debt 
which  she  has  paid.  But  it  is  said  that  one  can  not 
thus  make  another  his  debtor  without  the  latter's  re- 
quest or  consent.  Homestead  Co.  v.  Valley  Bailroadj 
17  Wall.  166;  Garrigan  v.  Knight^  47  Iowa,  527.  The 
case  is  unlike  Goodnow  v.  Stryker^  61  Iowa,  261,  16  N. 
W.  Rep.  486,  or  any  other  called  to  our  attention,  for 
the  reasons  above  given.  So  far  as  these  defendants 
(except  W.  W.  Clark)  are  concerned,  there  is  no  obli- 
gation resting  upon  them  to  reimburse  plaintiff  for  the 
amount  paid  by  her  in  redemption  of  these  lots. 

VI.  It  seems  to  us  that  W.  W.  Clark  is  impliedly 
bound  to  reimburse  the  plaintiff  for  the  amount  she  has 
expended  in  redeeming  these  lots  from  tax  sale  with 
interest  and  costs.  He  knew  these  taxes  were  unpaid. 
He  knew  that  they  would  in  time  become  a  lien  upon 
these  lots.  The  payment  of  these  taxes,  as  we  have 
said,  was  a  matter  of  necessity  for  plaintiff  in  order  to 
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preserve  her  lien.  It  was  in  no  sense  a  voluntary  pay- 
ment. In  paying  these  taxes  she  was  not  meddling 
with  that  which  did  not  concern  her.  Clark  was  the 
owner  of  the  lots.  He  owed  it  to  the  state  and  county 
to  pay  these  taxes.  As  a  mortgagor  of  plaintiflE's  as- 
signor, he  ought  not  to  be  permitted  to  take  advantage 
of  his  own  negligence  in  failing  to  pay  these  taxes, 
which  were  outstanding  when  he  executed  the  purchase- 
money  mortgage,  and  which,  although  technically  not 
liens  against  the  lots  at  the  time  that  mortgage  was 
executed,  were,  nevertheless,  claims  against  Clark  which 
would  ripen  into  liens  in  due  time,  impairing  the  value 
of  the  security  he  had  given  plaintiff. 

We  think,  under  all  the  facts  of  this  case,  plaintiff 
should  recover  from  Clark.  It  is  said  that,  even  if  plain- 
tiff is  entitled  to  recover  of  Clark,  she  has  adopted  the 
wrong  kind  of  proceedings;  that  she  should  have 
brought  her  action  at  law.  That  question  can  not  be 
raised  by  demurrer.  Having  failed  to  move  to  transfer 
the  cause  to  the  proper  side  of  the  calendar  in  the  court 
below,  defendants  have  waived  the  error,  if  any,  in  the 
form  of  the  proceedings.  Code,  section  2519.  The 
court  erred  in  sustaining  the  demurrer  of  the  defendant 
W.  W.  Clark,  and  for  that  reason  the  decision  below  is 

BEVEBSED. 

Q-iVEN  and  Rothbook,  JJ.,  dissenting  as  to  third 
division  of  the  opinion. 

supplemental  opinion. 
Satubday,  May  26,  1894. 

Peb  Cubiam. — Appellant  contends  that  the  plain- 
tiff's demand  is  liquidated,  and  hence  we  erred  in  hold- 
ing that  the  claim  must  be  presented  to  the  board  of 
supervisors  before  an  action  could  be  maintained 
thereon.    Brotonlee  v.  Marion  Co,y  53  Iowa,  487,  5.  N. 

Vol.  90—16 
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W.  Rep.  610,  is  relied  upon.  That  case,  in  some  of 
its  facts,  is  unlike  the  one  at  bar.  In  it  the  plaintiff 
applied  to  the  board  of  supervisors  for  relief  before 
redeeming;  and  it  does  not  appear  as  to  whether  or  not 
he  presented  his  claim  to  the  board  after  he  had  made 
the  redemption,  and  before  he  instituted  his  action. 
Some  language  is  used  in  the  opinion  in  that  ease  to 
the  effect  that  plaintiff  was  not  bound  to  present  his 
claim  to  the  board  in  advance  of  bringing  suit ;  but,  as 
we  have  said,  it  does  not  appear  from  the  statement  of 
facts  that  that  question  was  properly  before  the  court 
for  determination.  In  view  of  this  fact,  and  because  of 
the  holding  in  Richards  v.  Wapello  Co,^  48  Iowa,  510, 
and  Dickey  v.  County  of  Polk,  58  Iowa,  289,  12  N.  W. 
Rep.  290,  and  for  the  further  reason  that  our  construc- 
tion of  the  statute  seems  proper,  and  effectuates  justice, 
while  working  no  hardship  to  claimants,  the  petition 
for  a  rehearing  must  be  overruled,  and  the  original 
opinion  (57  N.  W.  Rep.  884)  adhered  to. 


A.  L.  Deane  &  Company  v.  Leonabd  Eveeett, 
Appellant. 

Notice  of  Agrent's  Authority.  There  can  be  no  recovery  for  dam- 
ages for  the  nonfalfillment  of  an  order  given  to  an  agent  when  the 
buyer  sees  a  statement  on  a  blank  order  in  the  agent's  possession, 
bat  which  blank  is  not  used,  that  nothing  but  delivery  should  con- 
stitute an  acceptance  by  the  principal.     (2) 

Same.  Whether  an  order  which,  on  its  face,  is  but  the  request  of  the 
signer,  is  binding,  without  acceptance,  is  doubtful.  See  Machine 
Company  v.  Richardson,  56  N,  W.  Rep.  682.     (2) 

Onstom  of  Trade.  Testimony  that  custom  authorizes  traveling  agents 
to  fix  the  price  of  their  goods,  if  admissible  at  all,  must  deal  with  the 
custom  prevailing  in  the  sale  of  goods  of  the  kind  in  suit.    (3) 
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Veriflcatioii  of  Pleading :  habmless  ebbob.  A  refusal  to  strike  a 
reply  for  insnffioient  verifioation  is  harmless  where  a  verified  amend- 
ment to  it  is  sabseqnently  filed  without  objection.    (1) 

Appeal  from  Council  Bluffs  Superior  Court. — Hon.  J.  E. 
F.  McGee,  Judge. 

Fbiday,  February  2, 1894. 

Action  at  law  to  recover  the  contract  price  of  one 
iron  safe  sold  by  the  plaintiflfa  to  the  defendant.  There 
was  a  trial  before  the  court  without  the  intervention  of 
a  jurj',  and  a  judgment  for  the  plaintiflEs.  Defendant 
appeals. — Affirmed. 

B.  W.  Eight  for  appellant. 

Svfns  (&  Bainbridge  and  Montgomery^  Charlton  <& 
Hall  for  appellees. 

RoTHROCK,  J. — I.  The  plaintiflEs  are  general  agents 
for  the  sale  of  HalPs  safes,  bank  and  time  locks,  and 
their  place  of  business  is  at  the  city  of  Omaha,  in  the 
state  of  Nebraska.  On  the  fifth  day  of  October,  1891, 
one  of  the  agents  or  solicitors  of  the  plaintiflE  called 
upon  the  defendant  at  his  place  of  business  in  the  city 
of  Council  BluflEs,  in  this  state,  and  took  from  the 
defendant  two  orders,  which  were  in  these  words: 

^'October  5,  1891. 
**-4.  L.  Dedne  <&  Co.y  Agents  for  HalVs  Safes y 
Bank  <&  Time  Locks:  Please  ship,  as  soon  as  possible, 
to  Leonard  Everett,  town  of  Council  BluflEs,  county  of 
Pottawattamie,  state  of  Iowa,  one  number  86  X  fire 
burglar  proof  safe,  as  illustrated  on  page  65  of  HalPs 
Safe  &  Lock  Co.'s  catalogue.  The  inside  measurement 
of  same  to  be  36  inches  high,  27  &  1-2  inches  wide,  19 
inches  deep.  For  the  said  safe,  delivered  free  in  my 
oflfice,  directed  as  above,  I  agree  to  pay  to  your  order 
the  sum  of  three  hundred  and  sixty  dollars  ($360.00,) 
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as  follows:    Cash  on  arrival  of  safe,   and  my  other 
safes  to  be  placed  as  I  may  direct  in  my  office. 

* 'Leonard  Everett. 
**To  be  delivered  within  3  days. 
*'0.  B.  Pope,  Agent/' 

* 'Council  Bluffs,  Iowa,  October  5, 1891. 

".4.  L.  Deane  <&  Co.,  Agents  for  RalV s  Patent  Safes ^ 
Bank  &  Time  Locks:  Please  ship,  as  soon  as  possible, 
to  Leonard  Everett,  town  of  Council  Bluffs,  county  of 
Pottawattamie,  state  of  Iowa,  one  number  84  2nd  hand 
fire  McNeal  &  Urban  safe.  For  said  safe,  delivered 
free  in  my  office,  directed  as  above,  I  agree  to  pay  to 
your  order  the  sum  of  fifty-five  dollars  ($55.00),  as  fol- 
lows: Cash  on  arrival  of  safe;  the  safe  shown  to  me. 

^*Li;oNARD  Everett. 

**To  be  delivered  within  3  days.^' 

These  orders  were  taken  to  the  place  of  business  of 
the  plaintiffs,  when  they  immediately  refused  to  accept 
the  order  for  the  McNeal  &  Urban  safe,  and  notified 
the  defendant  of  such  refusal  by  the  following  letter: 

''Omaha,  10—5, 1891. 
*^  Leonard  Everett,  Council  Bluffs,  Iowa. — Dear  Sir: 
Referring  to  the  order  for  safes  given  our  man  to  day, 
will  say  that  it  will  be  impossible  for  us  to  fill  the 
orders  at  the  price  mentioned.  It  would  be  an  extra- 
ordinary low  price  for  the  safes,  delivered  here  in 
Omaha  on  first  floor;  and  taking  the  cost  of  hauling  to 
Council  BluflEs,  and  hoisting  to  2nd  floor,  from  that, 
leaves  us  no  margin  for  doing  business.  But  we  will  do 
this:  If  you  will  add  twenty  ($20.00)  dollars  to  your 
offer  we  will  accept,  and  place  safes  in  your  office  as 
directed  in  order;  otherwise  we  shall  have  to  decline 
filling  it. 

**Yours,  very  respectfully, 

*'A.  L.  Deane  &  Co. 
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The  other  order  was  accepted,  but  nothing  more 
transpired  in  the  matter  until  October  15,.when  the  same 
agent  again  called  on  the  defendant,  and  notified  him 
that  the  second  order  would  not  be  filled.  These  two 
orders  were  written  upon  the  same  sheet  of  paper,  and  the 
defendant  detached  the  last  one  and  kept  it,  and  delivered 
the  first  one  to  the  agent,  and  said  to  the  agent,  ^'per- 
form as  much  of  the  contract  as  you  can.''  The  plain- 
tiffs delivered  the  Hall  safe,  and  put  it  in  position  in 
defendant's  place  of  business.  This  action  was  brought 
to  recover  the  amount  named  in  the  first  order  and 
interest. 

The  defendant  set  up  a  defense  and  cross  claim  by 
which  he  demanded  damages  because  the  plaintiffs 
injured  his  building  in  placing  the  safe  therein,  and 
because  the  lock  of  the  safe  was  defective.  He  further 
■claimed  damages  for  a  refusal  to  comply  with  the  order 
for  the  McNeil  &  Urban  safe.  The  pleadings  were  ver- 
ified and  the  plaintiffs  filed  a  reply  to  the  answer  and 
<;ross  claim,  which  was  verified  by  one  of  the  plaintiff's 
attorneys.  The  defendant  moved  to  strike  the  reply 
from  the  files  because  the  verification  was  insuflBcient. 
The  court  overruled  the  motion,  and  the  defendant 
-excepted  to  the  ruling.  The  defendant  then  filed  a 
written  motion  for  the  oral  examination  of  the  attorney 
who  verified  the  reply,  touching  his  competency  to  make 
the  verification.  The  court  overruled  the  motion,  and 
defendant  excepted.  After  plaintiffs  closed  the  intro- 
duction of  their  evidence,  the  defendant  called  the  said 
attorney  as  a  witness,  and  examined  him  touching  his 
competency  to  make  the  verification,  when  another 
written  motion  was  made  to  strike  the  reply.  The 
plaintiffs  filed  a  motion  to  strike  this  motion  from  the 
files.  The  motion  to  strike  the  motion  was  sustained 
and  the  defendant  excepted.  It  is  claimed  that  the 
court  erred  in  these  several  rulings.  These  successive 
motions  show  a  novel,  and  rather  remarkable,  line  of 
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practice.  When  the  court  made  the  ruling  on  the  first 
motion,  that  should  have  been  an  end  of  that  question 
in  the  case.  We  need  not  determine  whether  the  rul- 
ing was  right  or  wrong.  The  record  shows  that,  after 
the  evidence  was  introduced,  the  plaintiffs  filed  an 
amended  and  substituted  reply,  which  was  verified. 
This  last  reply  was  not  attacked  in  any  way,  and  the 
rulings  of  the  court  on  the  first  reply  were  without  prej- 
udice. 

II.  The  theory  of  the  defense  was  that  the  two 
orders  were  an  entire  contract,  and  that  defendant 
should  be  allowed  to  recover  damages  for  failure  to 
deliver  the  McNeal  &  Urban  safe.  This  is  not  a  mate- 
rial question  in  the  case,  because  the  evidence  shows 
beyond  all  doubt  that  the  plaintiffs  had  the  right  to 
refuse  to  accept  that  order.  It  appears  without  con- 
flict that,  when  these  orders  were  taken,  the  agent  pro- 
posed to  use  one  of  the  blank  orders  prepared  and  used 
by  the  plaintiffs  in  the  business  of  taking  orders.  The 
.  defendant  read  that  order  through,  and  it  contained  the 
following  language:  ^'Nothing  but  shipment  or  deliv- 
ery constitutes  an  acceptance  of  this  order.''  It  is  true 
the  defendant  objected  to  this  order,  but  not  upon  the 
ground  that  it  was  a  mere  order  subject  to  acceptance. 
And  it  is  also  true  that  the  defendant  testified  as  a  wit- 
ness that  he  did  not  observe  this  provision  of  the  order; 
but  he  testified  that  he  **read  it  over''  and  refused  to 
sign  it.  The  reading  of  this  blank  order  was  distinct 
notice  that  the  agent  had  no  authority  to  take  an  order 
which  might  not  be  rejected  by  the  plaintiffs.  It  is 
said  that  a  copy  of  this  blank  order  was  not  competent 
evidence.  We  think  this  claim  can  not  be  sustained. 
The  paper  was  shown  to  be  an  exact  copy  of  the  blank 
which  defendant  read  over,  and  it  was  competent  evi- 
dence to  show  notice  to  the  defendant  of  the  extent 
of  the  agent's  authority.  The  orders  which  the  defend- 
ant signed  were  written  in  his  office  immediately  after 
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reading  the  blank  order.  We  have  discussed  this  ques- 
tion upon  the  assumption  that  this  order  was  a  contract 
binding  on  the  plaintiffs.  That  position  may  admit  of 
much  doubt.  On  its  face  it  was  no  more  than  a  request 
signed  by  the  defendant.  See  Machine  Co.  v.  Richard- 
son  J  56  N.  W.  Rep.  (Iowa),  682. 

III.  A  number  of  witnesses  were  called  by  the 
defendant  by  which  it  was  sought  to  prove  that  there 
was  a  custom  or  usage  of  wholesale  merchants  by  which 
their  traveling  agents  were  authorized  to  bind  their 
principals  by  fixing  the  price  of  goods  sold.  None  of 
these  witnesses  claimed  to  have  any  knowledge  of  any 
such  custom  or  usage  in  the  sale  of  iron  safes.  This 
was  suflBcient  ground  for  rejecting  the  evidence.  We  do 
not  determine  whether  such  evidence  would  be  compe- 
tent in  any  case. 

IV.  The  defendant  complains  because  he  was  not 
allowed  damages,  for  the  reason  that  the  lock  of  the 
safe  was  deficient,  and  because  of  the  injury  to  his 
building  in  putting  the  safe  in  position.  The  judgment 
rendered  was  for  three  hundred  and  sixty-two  dollars. 
Payment  was  to  be  made  in  cash  when  the  safe  was 
delivered.  The  plaintiff  was  entitled  to  interest  from 
the  time  the  safe  was  delivered  to  the  time  of  judgment. 
A  computation  of  the  amount  of  interest  shows  that  the 
defendant  was  allowed  about  five  dollars  damages. 
This  so  nearly  equals  the  amount  shown  by  the  evidence 
that  we  would  not  reverse  the  judgment  on  that 
ground.  The  case  demands  no  further  consideration. 
Affibmed. 

Fannie  L.  Patterson  v.  The  Omaha  &  Council        ^  ^i 
Bluffs  Railway  and  Bridge  Company, 
Appellants. 

Injury  to  Passenger  Alighting :  negligenob,  immaterial  plea.  If 
a  street  oar  stops  at  a  given  place,  though  not  to  allow  plaintiff  to 
alight,  and  defendant's  employees  knew,  or  should  have  known,  that 
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plaintiff  was  trying  to  alight,  tlie  starting  of  the  ear  before  she  does 
so,  is  negligence,  and  while  the  purpose  of  the  stop  was  evidence  on 
whether  defendant  had  actual  knowledge  of  plaintiff's  attempt  to 
alight,  an  allegation  in  the  petition  that  the  stop  was  made  to  permit 
plaintiff  to  get  off  is  mere  surplusage.     (2) 

Oonfliotinff  Evidence:  Review:  txbdiot.  On  appeal,  a  finding  of 
f  aet  resting  on  conflicting  evidence  will  be  sustained.     (1) 

Harmless  Misconduct.  The  fact  that  an  immaterial  special  interrog- 
atory is  answered,  "don't  Imow/'  by  the  jury,  constitutes  no  mis- 
conduct or  ground  for  reversal.     (8) 

Appeal  from  Pottawattamie  District  Court. — ^HoN.  A.  B. 
Thoenell,  Judge. 

Fbiday,  Febbuaey  2, 1894. 

The  defendant  company  operates  a  line  of  street 
railway  on  some  of  the  streets  in  Council  Bluffs,  Iowa, 
and  in  Omaha,  Nebraska.  The  plaintiff  I'esided  in  1890 
in  Council  Bluffs,  and  was  employed  as  a  draughts- 
woman in  an  oflBce  in  Omaha.  She  traveled  to  and 
from  her  work  on  defendant's  railway.  On  the  twenty- 
eighth  day  of  October,  1890,  as  she  was  returning  to 
her  home,  and  was  alighting  from  the  car  at  Fifth 
avenue,  in  Council  Bluffs,  she  fell,  and  was  perma- 
nently injured,  and  this  action  is  to  recover  her  dam- 
age. Her  claim  is  that  the  car  stopped  for  her  to 
alight,  and  was  then  negligently  started,  causing  her 
injury.  The  answer  puts  in  issue  the  fact  of  negli- 
gence, and  the  cause  was  tried  to  a  jury  that  returned 
a  verdict  for  plaintiff,  and  the  defendant  appeals. 
Affirmed. 

Wright  <&  Baldwin  for  appellant. 
Donovan  <&  Evans  for  appellee. 

Gbangeb,  C.  J. — I.  There  is  a  claim  that  the  ver- 
dict is  without  support  in  the  evidence.  Where  defend- 
ant's line  running  on  Pearl  street  crosses  Fifth  avenue  is 
where  plaintiff  was  in  the  habit  of  transferring  or  alight- 
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ing.  The  car  approached  Fifth  avenue  on  Pearl  street 
from  the  north.  The  custom  of  the  company  was,  and 
its  rules  require,  that  the  car  should  cross  the  avenue 
before  stopping  for  passengers  to  alight.  This  would 
require  the  plaintiiS  to  alight  on  the  south  side  of  the 
avenue.  As  she  claims,  the  car  stopped  on  the  north 
side,  and,  as  she  was  alighting,  it  started  suddenly, 
throwing  her  to  the  ground,  resulting  in  her  injury. 
There  is  no  dispute  but  that  plaintiff  attempted  to 
alight  from  the  car;  that,  in  so  doing,  she  fell,  and  was 
injured;  but  it  is  in  dispute  whether  or  not  the  car 
actually  stopped,  or  merely  * 'slowed  down  almost  to  a 
standstill,'^  in  order  to  make  a  switch.  The  court, 
under  the  averments  of  the  petition,  held  that,  to 
enable  plaintiff  to  recover,  she  must  show  that  the  car 
actually  stopped,  and  was  negligently  started,  resulting 
in  the  injury.  The  jury  specially  found  that  the  car 
did  stop  before  it  reached  the  south  side  of  Fifth 
avenue,  and,  also,  that  it  was  not  in  motion  when  she 
attempted  to  alight.  These  findings  were  made  under 
a  plain  conflict  of  evidence  as  to  the  facts.  The  plaintiff 
testified  that  when  the  car  left  Broadway,  and  turned  into 
Pearl  street,  she  requested  the  conductor  to  let  her  off 
at  the  courthouse,  and  he  said,  *^A11  right.'*  She  said: 
^*We  hadn't  quite  reached  the  courthouse  when  the 
conductor  turned  and  called  'Fifth  avenue,'  and,  as  he 
called,  the  car  began  to  slack  up,  and  we  hadn't  more 
than  reached  the  switch  when  the  car  stopped.  ♦  ♦  ♦ 
When  the  conductor  called  'Fifth  avenue,'  I  prepared 
to  get  off,  and,  just  as  the  car  stopped,  I  attempted  to 
get  off,  but  I  did  not  more  than  touch  one  foot  to  the 
ground  when  the  car  started,  and  threw  me  to  the 
pavement."  She  further  said:  "The  car  sometimes 
stopped  at  the  north  side  of  Fifth  avenue,  and  some- 
times at  the  south  side  of  Fifth  avenue.*  *  *  The 
car  stopped  more  times  north  of  Fifth  avenue  than 
south.    I  think  a  half  dozen  times  would  cover  all  the 
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times  I  got  oiBE  on  the  noi-th  side  of  Fifth' avenue."  She 
also  said  that  it  was  customaiy  for  the  cars  to  stop 
for  her  on  the  north  side  of  Fifth  avenue  when  she  re- 
quested it.  These  facts  are  denied  by  witnesses  for  the 
defendant,  but  the  state  of  the  evidence  is  not  such  as 
to  permit  us  to  disturb  the  findings  of  facts  by  the  jury. 
It  is  not  important  that  we  should  discuss  the  details 
of  the  evidence. 

II.  The  following  is  the  tenth  instruction  given 
to  the  jury:  **If  the  evidence  shows  that  the  employees 
of  the  defendant  had  stopped  the  car  on  which  plaintiff 
was  riding  at  the  place  where  it  is  claimed  the  accident 
occurred,  but  fails  to  show  that  such  stop  had  been 
made  for  the  purpose  of  allowing  the  plaintiff  to  alight 
therefrom,  then  whether  the  act  of  the  defendant's 
employees  in  moving  said  car  forward  when  plaintiff 
was  attempting  to  alight  therefrom  would  be  negligence 
or  not,  would  depend  upon  whether  said  employees 
knew,  or  in  the  exercise  of  due  diligence  and  care, 
ought  to  have  known,  before  starting  said  car,  and 
in  time  to  avoid  the  injury,  that  plaintiff  was  attempt- 
ing to  alight  therefrom.  It  was  the  duty  of  the 
defendant's  employees,  in  the  operation  of  defend- 
ant's cars,  to  exercise  the  highest  degree  of  diligence 
and  care  to  avoid  injury  to  passengers;  and  if  the 
evidence  shows  that  they  had  stopped  the  car  upon 
which  plaintiff  was  riding  at  the  time  in  question 
at  or  near  the  point  where  it  is  claimed  the  injury 
occurred,  but  fails  to  show  that  it  was  stopped  for 
the  purpose  of  enabling  plaintiff  to  get  off,  but  does 
show  that  the  defendant's  employees  knew,  or,  in 
the  exercise  of  due  care,  ought  to  have  known,  in  time 
to  avoid  the  injury  to  plaintiff,  that  plaintiff  was 
attempting  to  alight  from  said  car,  and,  under  such 
circumstances,  started  said  car  forward  while  plaintiff 
was  attempting  to  alight,  such  act  on  their  part  would 
be  negligence;  and  if  such  negligent  act  caused  plain- 
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tiff's  injury,  without  negligence  on  her  part  directly 
contributing  thereto,  defendant  would  be  liable  there- 
for.** The  criticism  upon  the  instruction  is  that  it 
raises  a  new  issue  in  the  case,  because  the  petition 
alleges  that  the  car  * 'stopped  for  the  purpose  of  per- 
mitting the  said  plaintiff  to  get  off,**  and  the  instruc- 
tion jJermits  a  recovery  without  reference  to  the  purpose 
for  which  the  car  was  stopped.  The  argument  over- 
looks a  very  important  part  of  the  instruction,  wherein 
it  permits  a  recovery  only  in  case  the  employees  knew, 
after  the  car  had  stopped,  that  plaintiff  was  attempting 
to  alight,  or  in  the  exercise  of  due  care  should  have 
known  it,  and  then  started  the  car,  resulting  in  her 
injury.  The  purpose  or  intention  in  stopping  the  car 
was  not  of  the  gravamen  of  the  action.  It  was  not  a 
material  or  necessary  fact  to  be  found  in  the  process  of 
reaching  a  verdict.  As  an  averment  in  the  petition,  it 
was  merely  surplusage.  As  a  matter  of  evidence,  it 
would  be  important,  as  showing  actual  knowledge  of 
her  attempt  to  alight,  and  this  knowledge  is  what  the 
district  court  adopted  as  a  controlling  fact,  from  which 
negligence  could  be  found  in  starting  the  car.  If  the 
employees  knew  of  her  attempt  to  alight,  either  from 
the  fact  that  the  car  was  stopped  for  that  purpose,  or 
from  any  other  fact,  or,  in  the  exercise  of  due  care,  they 
should  have  known  it,  the  rule  of  the  instruction  is 
that  it  was  negligence  to  start  it  while  she  was  alight- 
ing. The  rule,  as  a  proposition  of  law,  is  hardly  open 
to  question,  and  the  evidence  in  the  case  fully  justifies 
the  giving  of  it. 

.  III.  Among  the  interrogatories  submitted  to  the 
jury  was  the  following:  **At  what  speed  was  the  train 
in  question  moving  just  prior  to  the  time  it  reached 
Fifth  Avenue,  and  as  it  was  crossing  Fifth  avenue?** 
The  jury  answered:  **Don't  know.**  This  is  urged 
as  misconduct.  The  answer  was  not  important.  De- 
fendant admits  that  the  train,  at  the  point  in  question, 
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was  '^slowed  down  almost  to  a  standstill,''  and  plain- 
tiflE  contends  that  it  was  stopped  entirely.  The  speed 
of  the  train  at  other  times  is  not  important^  and  it 
seems  to  have  been  a  question  on  which  the  jury  did 
not  agree,  or  could  not  reach  a  conclusion.  Admit, 
for  the  purpose  of  the  case,  almost  any  answer  that  in 
reason  could  have  been  given,  and  it  could  not  affect 
the  result.  It  was  not  an  ultimate  fact.  There  are 
complaints  as  to  one  or  two  other  instructions,  and 
some  general  complaints  as  to  the  instructions  as  a 
whole,  as  that  they  were  unfair  to  the  defendant,  but 
we  think  the  complaints  are  without  merit.  The  case 
seems  to  us  to  have  been  fairly  submitted,  and  the 
judgment  is  affibmed. 


Peter  Beokman,  Administrator,  Appellant,  v.  Thb 
Consolidation  Coal  Company. 

Injury  to  Servant:  Contributory  Negligence.  Where  intei* 
tate's  death  was  caused  by  an  open  switch  which  it  was  his  duty  to 
keep  closed,  his  estate  can  not  recoyer.     (1) 

Assuming  risk  of  emplotmekt.  Intestate  had  been  employed  in  defend* 
ant's  mine  for  a  year  and  a  half;  was  familiar  with  the  switch,  knew 
that  it  was  often  left  open  and  that  loaded  oars  were  frequently 
pushed  unattached  to  a  train  or  cable,  as  the  one  that  injured  him 
was,  and  made  no  complaint,  nor  asked  for  any  change.  Held,  that 
he  assumed  the  risk  incident  to  such  a  condition  of  things.    (2) 

Directing  Verdict :  Bule.  A  yerdict  will  be  directed  when,  consid- 
ering all  the  eyidence,  it  appears  to  the  court,  that  it  would  be  its 
duty  to  set  aside  a  yerdict  if  found  for  the  party  haying  the  burden  of 
proof.    Myer  v.  Mouck,  85  Iowa,  dl9,  followed,    (2) 

Appeal  from  Mahaska   tHstrict    Court. — Hon.  J.  K. 
Johnson,  Judge. 

Fbiday,  Febbuaby  2, 1894. 

Plaintiff  alleges  that  he  is  administrator  of  the 
estate  of  William  B.  Johnson,  deceased;    that  said 
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Johnson  came  to  his  death  whUe  in  the  employ  of 
defendant,  because  of  certain  specified  acts  of  negli- 
gence on  the  part  of  defendant,  wherefore  he  asks  to 
recover  damages.  Defendant  answered,  denying  gen- 
erally, and  alleging  a  waiver  by  the  deceased  as  to  the 
matters  alleged  as  negligence,  and  that  he  was  guilty 
of  contributory  negligence.  At  the  close  of  all  the 
evidence,  the  court,  on  motion,  directed  a  verdict  for 
the  defendant,  and  entered  judgment  thereon,  from 
which  judgment  plaintiff  appeals. — Affirmed. 

L.  C.  Blanchard  for  appellant. 

J.  F.  &  W.  B.  Lacey  for  appellee. 

Given,  J. — I.  The  defendant  was  engaged  in 
operating  a  coal  mine,  and  the  deceased  was  employed 
by  the  defendant  to  perform  certain  duties  in  the  mine, 
and  while  so  employed  was  struck  and  run  upon  by  a 
loaded  car,  and  killed.  The  following  statement  as  to 
the  arrangement  of  the  mine,  the  duties  of  deceased, 
and  the  manner  in  which  the  accident  occurred,  will  be 
sufficient  for  a  correct  understanding  of  the  case:  The 
mine  was  reached  by  a  shaft  in  which  two  cages  or 
elevators  were  operated,  which  we  designate  as  the 
east  and  fche  west  cage.  From  the  bottom  of  the 
shaft  the  main  entry  extended  south,  with  cross  entries 
and  rooms  on  each  side,. from  which  coal  was  brought 
in  cars  to  be  taken  to  the  shaft  and  elevated  to  the 
surface.  A  track  of  iron  rails  for  the  passage  of  cars 
extended  from  the  bottom  of  the  shaft,  south,  along 
the  main  entry.  Cars  were  operated  on  this  track  by 
means  of  an  endless  cable  carried  on  rollers  above  and 
below  the  cars,  propelled  by  a  steam  engine  at  the  top 
of  the  shaft.  Trains  coming  to  the  shaft  took  up 
loaded  cars  at  points  along  the  main  entry  to  where 
they  were  drawn  by  mules  from  the  different  rooms. 
The  cars  were  usually  coupled  together,  and,  when 
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ready  to  be  moved,  were  connected  with  the  moving 
cable.  It  was  a  common  practice  to  take  one  or  more 
cars  onto  the  head  of  the  train,  and  push  them  to  the 
shaft  without  coupling  them  to  the  other  cars  or  to  the 
cable.  At  a  point  ninety  feet  south  of  the  bottom  of 
the  shaft,  what  is  called  the  empty  track  branched 
to  the  west  from  the  main  track,  running  thence  to  the 
landing  of  the  west  cage;  the  main  track  continuing  to 
the  landing  of  the  east  cage.  Loaded  cars  from  the 
mine  were  run  upon  the  main  track  to  the  east  landing. 
Empty  cars  returned  from  the  top  stood  upon  the 
-empty  track  until  taken  in  to  be  loaded.  The  switch 
by  which  the  empty  track  was  connected  with  the  main 
track  was  a  **spring  switch,''  that  opened  and  closed 
by  the  passage  of  cars  from  the  empty  to  the  main 
track,  and  which  could  be  'hatched"  so  that  it  would 
not  close,  but  leave  the  empty  track  connected  with  the 
main  track  until  unlatched.  Mining  was  not  carried 
on  at  night,  but  men  were  then  engaged  in  taking  tim- 
bers into  the  mine,  for  props,  on  timber  cars,  which 
were  usually  run  over  the  empty  track.  These  night 
men  frequently  latched  the  switch,  and  left  it  so, 
thereby  leaving  the  empty  track  connected  with  the 
main  track.  The  duty  of  the  deceased,  under  his 
employment,  was  to  go  along  the  track,  oil  and  repair 
the  rollers,  oil  the  switches,  and  report  any  repairs 
necessary  to  be  made  on  them  that  he  could  not  make, 
and  to  remove  any  pieces  of  Coal  or  other  obstructions 
that  he  found  upon  the  track.  On  the  morning  of 
November  12,  1890,  the  deceased  commenced  work  at 
the  foot  of  the  shaft,  and  when  within  twenty  or  thirty 
feet  of  said  switch,  and  while  on  the  east  side  of  the 
main  track,  warning  was  given  of  a  loaded  train 
approaching  from  the  south,  whereupon  he  stepped 
west,  across  the  main  track,  onto  the  empty  track. 
Because  of  the  switch  being  open,  the  cars  ran  in  on 
the  empty  track ;  the  first  car  running  upon  the  deceased 
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and  injuring  him  so  that  he  died  in  a  few  hours  after- 
ward. Said  front  car  was  not  coupled  to  the  train  or 
to  the  cable,  but  it  did  not  separate  from  the  other 
cars 9  but  was  pushed  upon  the  deceased  by  them. 

II.  The  negligence  charged  is,  in  substance,  as 
follows:  First.  Defendant  failed  to  provide  a  safe  and 
convenient  switch,  and  proper  appliances  for  adjusting 
the  same;  the  switch  being  a  spring  switch,  which  is 
not  a  safe  switch,  nor  the  most  approved  in  use. 
Second.  That  defendant  negligently  failed  to  provide  a 
safe  place  for  plaintiff ^s  intestate  to  work ;  that  said 
Johnson  was  not  aware  of  the  unsafe  condition  of  the 
switch,  nor  that  the  same  was  unguarded  and  open. 
Third.  Defendant  negligently  failed  to  keep  a  man  at 
said  switch  to  adjust  the  same  and  keep  it  in  proper 
place,  which  it  was  its  duty  to  do.  Fourth.  By  reason 
of  the  manner  of  the  operation  of  the  railroad,  in  not  fas- 
tening the  front  car  to  the  train  nor  to  the  cable.  Fifth. 
That  defendant  had  negligently  failed  to  keep  said 
switch  in  its  proper  position,  and  negligently  allowed 
said  switch  to  remain  open  at  the  time  said  train 
approached  and  ran  into  the  same.  Question  is  made 
in  argument  whether  these  are  charges  of  negligence 
against  the  defendant  directly,  or  of  the  coemployees 
of  the  deceased,  and  whether  section  1307  of  the  Code 
applies  to  this  case,  so  as  to  make  the  defendant  liable 
to  employees  for  the  negligence  of  their  coemployees. 
In  the  view  we  take  of  the  case,  it  is  unnecessary  that 
we  determine  these  questions. 

Assuming  that  defendant  is  liable  for  all  the  acts 
of  negligence  charged,  we  inquire  whether,  under  the 
evidence,  the  court  erred  in  directing  a  verdict  for  the 
defendant.  *^Our  conclusion  is  that,  when  a  motion  is 
made  to  direct  a  verdict,  the  trial  judge  should  sustain 
the  motion,  when,  considering  all  of  the  evidence,  it 
clearly  appears  to  him  that  it  would  be  his  duty  to  set 
aside  a  verdict,  if  found  in  favor  of  the  party  upon 
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whom  the  burden  of  proof  rests/'  Meyer  v.  Eouck,  85 
Iowa,  319, 52  N.  W.  Rep.  235.  The  cause  of  this  accident 
was  that  the  cars  ran  in  upon  the  empty  track,  instead 
of  keeping  upon  the  main  track,  as  was  intended,  and 
as  deceased,  no  doubt,  expected.  That  this  was  caused 
by  the  switch  being  open,  there  is  no  doubt.  The  evi- 
dence shows  that  this  kind  of  switch  was  in  common 
use  in  that  kind  of  tracks,  and  there  is  no  evidence  that 
it  was  not  an  approved  appliance,  or  that  it  was  defect- 
ive or  out  of  repair.  True,  one  Calvert,  in  describing 
the  switch,  said:  **It  has  been  a  common  occurrence, — 
running  off  the  track  there;  that  is,  they  ran  off  fre- 
quently. That  occurred  by  a  negligence  in  shoving  the 
switch, — that  is,  putting  this  lever  on, — and  they  (night 
men)  would  leave  it  open.''  This  does  not  show  that 
the  switch  was  an  improper  appliance,  or  out  of  order, 
but  only  that  it  had  not  been  properly  closed  by  the 
night  men,  in  consequence  of  which  passing  cars  ran 
in  onto  the  empty  track.  The  employment  of  the 
deceased  required  him  to  go  on  and  along  the  track, 
which  was  a  place  of  danger,— danger,  the  hazard  of 
which  he  assumed  in  accepting  his  employment.  There 
is  no  evidence  that  the  defendant  omitted  any  precau- 
tion, in  arranging  the  place  for  deceased  to  work,  that 
would  have  rendered  his  employment  less  dangerous. 
The  switch  being  constructed  to  close  itselE  after  the 
passage  of  cars  from  the  empty  track  onto  the  main 
track,  thus  leaving  the  main  track  open  for  the  passage 
of  cars  thereon,  there  was  no  necessity  for  keeping  a 
man  at  the  switch  to  adjust  and  keep  it  in  place.  There 
is  no  evidence  that  the  switch  ever  failed  to  open  and 
close  as  intended,  except  when  it  was  latched  so  as  to 
prevent  it  from  opening  and  closing.  The  fact  that  the 
car  that  ran  upon  deceased  was  not  attached  to  the  train 
or  to  the  cable  was  not  the  cause  of  the  accident,  for  it 
is  shown  that  that  car  did  not  separate  from  the  train ; 
and  it  is  evident  that  the  accident  would  have  occurred, 
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even  though  that  car  had  been  attached  to  both  the  train 
and  the  cable. 

The  evidence  certainly  does  tend  to  show  that  the 
switch  was  open  on  the  empty  track  because  of  having 
been  left  latched  by  the  night  men,  and  that  it  had 
been  left  thus,  up  to  the  time  deceased  was  injured. 
This  leads  us  to  inquire  whose  duty  it  was  to  see  that 
that  switch  was  unlatched,  and  in  position  for  the  day's 
work.  It  will  be  noticed  that,  when  unlatched,  the  switch 
was  closed,  as  to  the  empty  track ;  and,  when  cars  were 
run  across  onto  the  main  track,  it  closed  itself,  after 
their  passage.  All  that  was  required  to  set  it  for  the 
day's  work  was  to  unlatch  it,  so  that  it  would  open  and 
close  with  the  passage  of  cars  from  the  empty  track. 
William  Calvert,  who  had  charge  of  the  day  men, 
testified,  as  to  the  duties  of  deceased,  that,  **If  there 
was  any  such  thing  as  a  latch,  unlatched,  why,  he  was 
the  man,  but  if  there  was  anything  broke  he  reported 
it.'^  He  further  states  as  follows:  **At  7  o'clock  in 
the  morning  Johnson  started  from  the  bottom  of  the 
shaft,  to  grease  it.  He  would  take  his  can  of  oil,  and 
start  at  the  bottom  of  the  shaft,  and  go  to  the  end  of 
the  tunnel,  and  grease  along,  and  see  that  everything 
was  all  right;"  and  that  if  a  switch  was  open  he  would 
shut  it.  Also,  that  Johnson  oiled  the  rollers,  and  kept 
the  road  clean^  and  that  it  was  Johnson's  business  to 
take  care  of  and  repair  the  rollers,  and  that  no  man 
was  kept  at  any  of  the  four  switches.  Mr.  Roberts, 
foreman,  testified  to  Johnson's  business  as  follows: 
''He  attended  to  the  switches,  always,  and  greased  the 
switches  as  he  passed  along  in  the  morning.  There  is 
a  plate  under  the  point  of  the  switch  that  the  point 
runs  on.  He  greased  it  as  he  passed  along.  Nobody 
looked  after  them,  unless  he  reported  them  to  me,  and 
I  would  send  a  man  to  repair  them."  In  answer  to  the 
question,  * 'whose  business  was  it  to  see  that  the  switch 
was  closed  in  the  morning?"    Mr.  Roberts  answered. 

Vol.  90—17 
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**It  was  Mr.  Johnson's  ;^^  and  in  response  to  the  further 
question,  '*was  it  anybodyelse's  business?'^  he  answered, 
*'No/'  Gus  Larson  stated  in  his  testimony  that  **John- 
£0n  had  nothing  to  do  with  the  switches.  When  the 
car  ran  through  the  switch,  it  would  spring  back.*'  On 
further  examination  he  stated  that  he  never  saw  any 
one  hook  the  switch  up,  and  did  not  know  whose  busi- 
ness it  was  to  do  so  if  it  was  open.  The  statement  that 
Johnson  had  nothing  to  do  with  the  switch  is  explained 
by  the  further  statement  that  the  switch  adjusted  itself 
when  the  cars  ran  through,  and  is,  therefore,  no  contra- 
diction of  the  testimony  showing  that  it  was  Johnson's 
duty  to  look  after  the  switches.  This  testimony  is  also 
based  upon  the  further  statement  that  the  witness  never 
saw  anyone  hook  the  switch  up,  and  did  not  know 
whose  business  it  was  to  do  so  if  it  was  open.  The 
evidence,  we  think,  shows,  without  conflict,  that  it  was 
the  duty  of  Johnson  to  see  that  this  switch  was  in  posi- 
tion in  the  morning  for  the  passage  of  the  first  train 
of  loaded  cars  on  the  main  track  from  the  face  of  the 
mine  to  the  shaft;  therefore,  that  the  negligence  which 
directly  caused  his  death  was  his  own,  in  failing  to  put 
the  switch  in  its  proper  position.  The  evidence  shows 
that  deceased  was  an  experienced  miner;  had  been 
employed  in  that  mine  for  one  year  and  a  half,  and  was 
familiar  with  the  kind  of  switch,  the  manner  in  which 
it  operated,  the  kind  of  place  furnished  him  in  which 
to  work.  That  no  man  was  kept  at  the  switch.  That 
it  was  frequently  left  open  on  the  empty  track  by  the 
night  men,  and  that  loaded  cars  were  frequently  shoved 
to  the  shaft  without  being  attached  to  the  train  or  cable. 
Having  remained  in  the  employ  of  the  defendant,  with 
all  this  knowledge,  he  must  be  taken,  under  familiar 
rules  of  the  law,  to  have  accepted  the  hazards  incident 
to  such  condition  of  things ;  he  not  having  made  any 
complaint  thereof,  nor  asked  any  changes  or  alterations 
with  respect  thereto.  We  think  there  was  no  error  in 
ordering  a  verdict  for  the  defendant.    Affiemed. 
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John  F.  Haas,  Administrator,  v.  The  Chioago,  Mil- 
waukee &  St.  Paul  Railway  Company, 
Appellant. 

.Death  of  Servant :  Oontribntory  Nesrligenoe.  Thongli  the  rales 
of  a  railroad  prohibit  a  work  train  from  leaving  a  ttation  without  orders 
and  provide  that  snch  orders  must  be  shown  to  the  fireman,  the  latter 
is  not  guilty  of  oontribntory  negligence  because  he  fails  to  object 
when  the  conductor  orders  such  train  out  on  the  main  tracks  where 
it  oollides  with  a  passengw  train  which  the  fireman  knew  to  be  due 
and  which,  as  he  probably  knew,  had  not  passed.  Conceding  that 
he  should  have  known  that  the  train  had  not  passed,  it  would  not  be 
knowledge  that  his  train  ought  not  to  start,  if  he  did  not  know  what 
information  the  conductor  had  received.    (1) 

j^otain  Shnergenoy.  Where  one  fails  to  Jump,  though  waraed  of  an 
imminent  collision,  a  charge  that  one  confronted  with  sudden  peril 
who  does  what  he  thinks  safe  is  not  negligent,  though  he  act 
unwisely,  is  proper.    (2) 

^izcessive  Verdict:  what  is  hot.  A  verdict  for  eight  thousand  dol- 
lars for  the  death  of  an  intelligent  man  of  good  habits,  earning  two 
dollan  and  twenty  eents  per  day,  and  having  an  expectancy  of  forty 
years,  wiU  not  be  interfered  with.  (See  Locke  v.  B^y,  46  Iowa,  115, 
and  Lowe  v.  Ry,  56  N.  W.  Bep.  523.)    (3)  ' 

Appeal  from  Scott  District  Court. — ^Hon.  P.  B.  Wolfe, 

Judge. 

Feiday,  Febeuaby  2, 1894. 

Action  to  recover  damages  to  the  estate  of  P.  W. 
Davies,  deceased,  alleged  to  have  resulted  from  negli- 
gence on  the  part  of  defendant  which  caused  his  death. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
lor  plaintifiE.    The  defendant  appeals. — Affirmed. 

John  T.  Fishy  White  <&  Murphy  and  Mills  <6 
Keeler  for  appellant. 

Bills  <&  Hass  for  appellee. 
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Robinson,  J. — The  plaintiflf  is  the  administrator  of 
the  estate  of  P.  W.  Davies,  who  was  killed  on  the  twenty- 
first  day  of  May,  1890,  while  in  the  employment  of 
defendant  as  fireman  of  the  locomotive  engine  of  one 
of  its  construction  or  work  trains.  His  train  left  Coon 
Rapids  in  the  morning  of  that  day,  in  charge  of  Con- 
ductor Lyman,  under  orders  to  work  between  the 
place  named  and  Dedham.  An  hour  or  more  before 
noon  the  train  was  run  into  Dedham,  to  clear  the  track 
for  a  freight  train  known  as  No.  11;  and  the  con- 
ductor there  received  an  order  that  the  west-bound 
passenger  train  designated  as  No.  3  would  be  fifty- 
five  minutes  late.  The  work  train  was  run  out  a  few 
miles,  and  was  again  taken  back  to  Dedham.  The  con- 
ductor and  others  of  the  trainmen,  including  Davies, 
then  took  dinner  in  Dedham,  at  a  place  which  was 
located  about  two  blocks  from  the  main  railway  track. 
The  men  sat  at  the  same  table  while  the  meal  was 
being  eaten,  and,  it  is  claimed,  the  fact  that  No.  3  was 
late  was  mentioned  by  some  of  them.  After  they  had 
finished  eating,  the  men  returned  to  the  railway;  the 
engineer  and  fireman  going  to  the  engine,  and  the  con- 
ductor and  rear  brakeman  to  the  depot,  to  inquire 
about  train  No.  2.  On  being  informed  that  it  was  late, 
the  conductor  ordered  the  brakeman  who  was  with  him 
to  throw  the  switch  for  the  main  line,  and  gave  the 
engineer  the  signal  to  go  ahead.  Before  that  time,  No. 
3,  if  only  fifty-five  minutes  late,  should  have  passed 
the  station  going  westward,  but  it  was  then  an  hour 
and  twenty  minutes  late,  and  had  not  reached  it.  The 
conductor  had  forgotten  the  train,  and  did  not  inquire 
for  it  of  the  operator,  and  it  had  also  been  forgotten 
by  the  rear  brakeman.  In  obedience  to  the  signal,  the 
engineer  moved  the  train  onto  the  main  line,  and 
thence  eastward.  When  about  a  quarter  of  a  mile 
east  of  Dedham,  the  engineer  discovered  No.  3,  within 
a  short  distance,  approaching  at  the  rate  of  about  for- 
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ty-five  miles  an  hour.  He  set  the  air  brake,  called  to 
Davies  to  jump,  struck  him  on  the  shoulder  in  passing, 
and  jumped  from  the  engine.  Davies  did  not  jump. 
There  was  a  collision,  and  he  was  crushed  between  the 
tank  and  boilerhead  of  his  engine,  dying  within  half 
an  hour. 

I.  It  is  not  disputed  that  the  conductor  was  neg- 
ligent in  not  protecting  his  train  against  No.  3,  but  it 
is  claimed  that  Davies  should  also  have  known  that  it 
had  not  passed  the  station,  and  that  he  was  negligent 
in  not  calling  the  attention  of  his  coemployees  to  that 
fact,  and  in  going  out  on  his  engine,  thereby  contribu- 
ting to  the  cause  of  his  death.  The  rules  of  defendant 
in  force,  at  the  time  of  the  accident,  contained  the  fol- 
lowing: *'The  safety  of  passengers  and  trains  is  of  the 
first  importance,  and  all  operations  of  working  and 
repairing  the  road  must  be  subservient  thereto.'' 
**(98)  All  special  orders  for  the  movement  of  trains 
must  be  addressed  to  the  conductor  and  engineer,  of 
which  three  copies  shall  be  made.  *  *  *^^  **(100)  A 
train  must  not  leave  a  station,  when  directed  to  run  by 
special  order,  unless  the  conductor  and  engineer  have  a 
copy  of  the  same  in  their  possession. ' '  *  *  ( 101 )  Conduct- 
ors must  in  all  cases  show  telegraphic  orders  pertain- 
ing to  movement  of  trains  to  the  rear  brakeman,  and, 
when  practicable,  to  the  forward  brakeman.  Engineers 
must  in  all  cases  show  the  same  to  the  fireman,  and 
when  practicable,  to  the  forward  brakeman.  Brake- 
men  and  firemen  must  report  every  instance  when  con- 
ductors and  engineers  fail  to  comply  with  this  rule.'' 
The  order  in  regard  to  train  No.  3  was  dated  at  Perry, 
was  addressed  to  the  conductor  and  engineer,  and  read 
as  follows:  **No  three  (3)  will  run  fifty-five  minutes 
late  from  Perry  to  Co.  BluflEs."  It  was  received  by  the 
conductor  and  engineer  at  10:53  o'clock  in  the  fore- 
noon. The  conductor  read  his  copy  of  the  order  to 
the  rear  brakeman,  the  forward  brakeman  being  ab- 
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sent,  and  Davies  knew  of  it.  The  eflfect  of  the  order 
was  to  permit  the  work  train  to  use  the  track  for  fifty- 
five  minutes  immediately  following  the  schedole  time 
of  No.  3,  or,  as  stated  by  appellant,  it  gave  the  right 
to  the  work  train  to  use  fifty-five  minutes  of  the  sched- 
ule time  of  the  passenger  train,  and  no  more.  It  is 
said  that  the  work  train  moved  only  by  special  orders, 
and  as  an  irregular  train  of  an  inferior  class.  It  wa& 
required  to  keep  out  of  the  way  of  all  regular  passen- 
ger and  other  trains.  The  superintendent  of  the 
division  of  that  part  of  the  railway  on  which  the  acci- 
dent occured  states  that  work  trains  are  run  wholly  by 
special  orders,  and  have  no  existence  except  as  given 
by  telegraphic  order;  but  that  was  not  true  to  the 
extent  claimed.  The  general  movements  of  work 
trains  depended  upon  telegraphic  ordeife,  which  directed 
the  conductor  and  engineer  where  the  train  should  be 
worked,  and  informed  them  in  regard  to  other  trains; 
but  the  manner  in  which  the  orders  should  be  observed 
was  necessarily  left  largely  to  the  discretion  of  the  con- 
ductor, and  it  was,  ordinarily,  the  duty  of  the  other 
trainmen  to  obey  his  orders. 

If  the  claims  now  made  by  appellant  are  well 
founded,  then  it  was  the  duty  of  the  trainmen  to 
refuse  to  obey  the  directions  of  the  conductor  until 
they  had  first  satisfied  themselves  that  the  directions 
were  authorized  by  the  telegraphic  orders;  and  when  a 
discretion  was  lodged  in  the  conductor  it  would  have 
been  their  duty  to  refuse  obedience  unless  they  should 
approve  his  orders  as  within  that  discretion.  It  is 
scarcely  necessary  to  say  that  such  a  rule  would  destroy 
the  discipline  essential  to  the  proper  management  of 
trains,  and  we  find  nothing  in  the  record  which 
requires  that  it  be  enforced  in  this  case.  Whether 
Davies  knew  that  No.  3  had  not  passed  when  the  con- 
ductor ordered  his  train  out  onto  the  main  line  is  not 
shown.    It  is  probable,  but  not  certain,  that  he  would 
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have  heard  the  train  had  it  gone  through  the  station 
while  he  was  at  dinner.  But^  conceding  that  he  should 
have  known  that  it  had  not  yet  arrived,  it  does  not 
follow  that  he  knew  his  train  should  not  have  been 
ordered  out.  He  knew  he  had  not  seen  a  telegraphic 
order  which  announced  any  further  change  in  the  time 
of  No.  3,  it  is  true,  but  he  did  not  know  what  informa- 
tion the  conductor  had  received.  It  may  be  said  that 
it  was  his  right  to  see  the  order,  if  one  had  been 
received,  and  that  until  he  saw  it  he  should  have  acted 
on  the  presumption  that  none  had  been  sent,  but  such 
a  course  on  his  part  was  not  required  by  the  rules. 
They  provided  that  train  and  engine  men  should  be 
held  equally  responsible  for  the  violation  of  any  of  the 
rules  governing  the  safety  of  the  trains,  and  that  they 
should  take  every  precaution  for  the  protection  of 
trains,  even  if  not  provided  for  by  the  rules;  but  they 
also  provided  that  the  conductor  should  have  charge 
and  control  of  the  train  and  of  all  persons  employed  on 
it,  and  made  him  responsible  for  its  movements  while 
on  the  road,  ^  ^except  when  his  directions  conflict  with 
the  rules  or  involve  risk  or  hazard,^'  in  either  of  which 
cases  the  engineer  was  to  be  held  alike  accountable. 
Brakemen  and  firemen  were  required  to  report  every 
instance  when  the  conductors  and  engineers  should 
fail  to  show  their  telegraphic  orders  as  provided  by 
rule  101,  but  we  find  nothing  in  the  rules  which 
required  them  to  disobey  the  orders  given.  The 
provision  holding  them  equally  responsible  for  the 
violation  of  the  rules  governing  the  safety  of  the  train 
must  be  given  a  reasonable  construction.  It  applied 
to  each  one  within  the  range  of  his  own  duties,  and 
did  not  make  him  responsible  for  the  wrongful  actions 
or  omissions  of  others.  It  is  said  that  Davies  and  all 
the  other  trainmen  forgot  all  about  No.  3.  That  is  not 
shown  by  the  evidence,  although  the  rear  brakeman 
testified  to  that  effect;  but  it  is  evident  that  he  had  no 


264  Haas  v.  C,  M.  &  St.  P.  Wy  Co.    [90  Iowa 

means  of  knowing  the  fact  in  regard  to  the  engineer 
and  fireman.  The  conductor  and  rear  brakeman  for- 
got it.  The  engineer  remembered  it,  but,  as  the  con- 
ductor had  just  come  from  the  telegraph  station  when 
the  signal  to  move  was  given,  he  concluded  that  the 
train  had  passed.  It  is  not  shown  that  Davies  had  for- 
gotten it,  nor  is  it  shown  that  he  knowingly  went  into 
a  place  of  danger,  and  the  jury  may  well  have  found 
that  he  was  not  negligent  in  remaining  at  his  post. 

II.  The  appellant  complains  of  the  fifth  paragraph 
of  the  charge,  to  the  jury,  which  is  as  follows:  **5 
You  are,  however,  in  this  connection,  to  remember 
that,  when  a  person  suddenly  finds  himself  exposed  to 
great  peril  and  danger,  and  is  obliged  to  act  upon  the 
spur  of  the  moment,  it  is  not  necessarily  negligence  if, 
under  such  circumstances,  he  did  what  he  thought  was 
for  the  best  for  his  own  safety,  although  what  he  then 
did  may  not  be  the  right  thing,  or  what  he  would 
have  done  in  cooler  moments  and  when  he  was  free 
from  excitement.^'  The  ground  of  the  complaint 
is  that  there  is  no  evidence  to  justify  it.  It  is  said 
that  the  responsibility  of  Davies  must  be  judged 
from  what  he  did  or  failed  to  do  when  his  train  was 
ordered  onto  the  main  track,  and  that  the  instruction 
was  not  applicable  to  him  as  he  was  situated  at  that 
time.  But  it  referred  to  his  situation  at  the  time  of 
the  collision.  The  engineer  spoke  to  and  struck  him 
to  warn  him  of  the  danger,  and  then  jumped  from  the 
train,  thus  saving  himself.  Had  Davies  also  jumped, 
he  might  have  escaped  injury,  and  the  court  correctly 
charged  the  jury  in  regard  to  his  duty,  and  the  weight 
to  be  given  to  his  conduct  under  such  circumstances. 
III.  The  appellant  contends  that  the  amount  of  the 
verdict  is  excessive,  and  that  the  jury  were  not  properly 
charged  in  regard  to  the  measure  of  damages.  We  dis- 
cover no  error  in  the  charge  in  that  respect.  The 
amount  allowed  wa^  eight  thousand  dollars,  and  we 
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can  not  say  it  was  excessive.  The  expectancy  of  life  of 
the  decedent  was  a  little  more  than  forty  years,  and 
his  earnings  were  two  dollars  and  twenty  cents  per  day. 
He  was  of  good  habits,  free  from  disease,  and  intelli- 
gent. The  damages  in  such  a  case  can  not  be  deter- 
mined accurately.  There  was  evidence  upon  which  to 
base  the  verdict  rendered,  and  we  do  not  think  it 
should  be  disturbed.  See  Locke  v.  Bailway  Co.y  46 
Iowa,  115;  Lowe  v.  Bailway  Co.y  56  N.  W.  Rep.  (Iowa) 
623. 

IV.  What  we  have  said  disposes  of  the  controlling 
questions  in  the  case.  Some  objections  are  urged  by 
appellant  which  we  have  not  mentioned  in  detail,  but 
we  have  examined  them  all,  and  conclude  that  the 
record  does  not  disclose  any  error  prejudicial  to  the  de- 
fendant.   The    judgment    of    the   district   court   is 

AFFIBMED. 


H.  J.  Qbiswold  et  aZ.,  Appellants,  v.  Illinois  Centbal 
Railway  Company. 

ONBBHEABIKG. 

Contract  Bzemptinfir  from  Liability  for  Negligence :  yaudttt 
or  sionoN  1289,  oodk,  oonstbuxd.  A  stipulation  in  a  oontraot  in 
which  a  railroad  company  i)ermit8  a  bnilding  to  be  erected  on  its 
right  of  way  wherein  bosiness  is  to  be  done  with  the  pnblio,  that  the 
company  shall  not  be  liable  for  fire  negligently  communicated  by  it 
to  such  building,  does  not  contravene  public  policy.    (1) 

LiABiUTT  or  COMMON  OARRIEB:  OODK,  1308  OONSTBUSD.  Though  said 
building  is  to  be  used  for  making  shipments  over  defendant's  road, 
and  for  purposes,  ultimately,  beneficial  to  it  as  a  common  carrier, 
said  stipulation  is  not  made  in  its  capacity  as  a  common  carrier,  and 
is  not  within  the  statutory  provision  prohibiting  such  carrier  from 
exempting  itself  by  contract  from  a  liability  which  would  exist  with- 
out  such  contract.    (2) 

PuBUO  NOT  INTEBB8TKD  IN  8U0H  OONTRAOT.  Though  the  coutract  was 
that  business  in  said  building  should  be  conducted  so  that  the  public 
should  not  be  prejudiced,  the  public  has  no  such  interest  in  who 
shall  bear  the  loss  if  the  building  be  destroyed  by  fire,  as  to  render 
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said  stipulation  of  exemption  Yoid  as  against  public  policy.  (2)  Bob- 
IN80N  and  KiKNK,  JJ.y  dissmUng,  53  N.  W.  Bep.  295;  8.  o.,  reversed 
on  this  rehearing. 

Appeal  from  Buchanan  District    Court. — ^Hon.  J.  L. 
HusTED,  Judge. 

Satukday,  Febeuaey  3,  1894. 

Action  to  recover  damages  for  the  loss  of  an  ele- 
vator by  fire,  alleged  to  have  been  caused  by  negligence 
on  the  part  of  defendant.  A  demurrer  to  the  answer 
was  overruled.  The  plaintiffs  electing  to  stand  on  their 
demurrer,  judgment  was  rendered  against  them  for 
costs  and  they  appeal. — Affirmed. 

B.  W.  Barger  and  IE.  E.  Hasner  for  appellants. 

W.  J.  Knight  for  appellee. 

Given,  J. — ^A  rehearing  was  granted  in  this  case, 
and  it  is  again  submitted  with  further  arguments.  The 
facts  disclosed  by  the  pleadings,  which  are  material  to 
be  considered,  are  sufficiently  stated  in  the  former 
opinion  (53  N.  W.  Eep.  295),  and  are  as  follows;  '*0n 
the  thirtieth  day  of  April,  1890,  the  plaintiflf  Griswold 
owned  a  two  and  one  half  story  elevator  building, 
warehouse  and  comcrib  attached,  together  with  engine 
and  boiler  connections  and  feed  mill  therein,  all  of 
which  were  situated  on  the  depot  grounds  of  defendant 
immediately  north  of  its  track,  in  the  village  of  Win- 
throp.  In  the  morning  of  the  day  named,  the  prop- 
erty described  was  totally  destroyed  by  fire,  which  was 
kindled  by  sparks  and  cinders  from  a  locomotive 
engine  of  defendant  while  passing  on  its  track.  The 
sparks  and  cinders  escaped  from  the  engine  in  conse- 
quence of  defects  in  its  construction  and  appliances, 
and  in  consequence  of  the  negligent  manner  in  which 
it  was  operated.    The  property  destroyed  was  of  the 
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value  of  six  thousand  dollars,  and  was,  at  the  time^ 
insured  by  the  plaintiffs  the  Iowa  State  Insurance  Com* 
pany,  the  Commercial  Union  Assurance  Company, 
Limited,  the  St.  Paul  German  Insurance  Company,, 
and  the  Farmers'  Fire  Insurance  Company  in  the  sum 
of  one  thousand  dollars  each,  or  for  the  aggregate 
amount  of  four  thousand  dollars.  After  the  property 
was  destroyed,  each  insurance  company  paid  tha 
amount  of  loss  for  which  it  was  responsible,  and, 
claiming  that  by  reason  of  such  payments  they 
became  subrogated  to  the  rights  of  Griswold  to  the 
extent  of  the  amounts  so  paid,  they  join  him  in 
demanding  judgment  against  defendant  for  the  value 
of  the  property  destroyed.  Griswold  occupied  the 
premises  on  which  the  property  stood,  by  virtue  of  a 
lease  to  him  from  defendant,  which  contained  the  fol- 
lowing provisions:  *And  the  lessee,  in  consideration  of 
the  premises,  hereby  covenants  and  agrees  with  the 
lessor,  its  successors  and  assigns,  to  pay  the  said  lessor, 
as  rent  for  said  premises,  the  sum  of  one  dollar,  to  be 
paid  at  the  time  and  in  the  manner  following,  to  wit, 
on  the  delivery  of  this  lease;  and  the  lessee  further 
covenants  and  agrees  with  the  lessor  that  he  will,  from 
the  date  of  this  indenture,  put  to  use  and  maintain  a 
good,  substantial  elevator,  coal  sheds,  and  lumber  yard 
on  the  above  described  premises ;  and  further  agrees  te 
protect  and  save  harmless  said  lessor  from  all  liabil- 
ity for  damage  by  fire,  which,  in  the  operation  of  the 
lessor's  railroad,  or  from  cars  or  engines  lawfully  on  it& 
tracks,  may  accidentally  or  negligently  be  communicated 
to  any  property  or  structure  on  said  described  premises. 
And  the  said  lessee  hereby  agrees  to  ship  all  grain,, 
coal,  and  lumber  he  can  control  by  the  Illinois  Central 
Railroad.  And  the  said  lessee  further  covenants  and 
agrees  with  the  said  lessor  that  he  will  transact  the 
business  for  which  said  buildings  are  erected  and 
designed  at  fair  and  reasonable  rates,  and  in  a  prompt 
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and  careful  manner,  so  that  neither  the  company  nor 
the  public  will  be  prejudiced  by  reason  of  the  said 
lessee  dealing  unfairly  or  negligently  in  their  behalf,  or 
in  the  transaction  of  the  business  connected  with  the 
grain,  coal,  and  lumber  building  so  erected  as  afore- 
said.' The  defendant  claims  that  plaintiffs  are  not 
entitled  to  recover,  for  the  reason  that  Griswold  under- 
took, by  the  terms  of  the  lease,  to  protect  and  save  it 
harmless  from  such  losses  as  that  in  question.  The 
ground  of  the  demurrer  is  as  follows:  *The  petition 
and  answer  show  that  the  action  is  commenced  by  the 
owner  and  insurer  of  an  elevator  built  upon  defend- 
ant's land  alongside  of  its  track,  for  the  purpose  of 
handling  grain,  and  that  said  elevator  was  burned 
through  the  negligence  of  defendant,  its  agents  and 
employees.  The  plaintiffs,  therefore,  say  it  is  against 
public  policy,  and  contrary  to  the  statutes  of  Iowa,  for 
the  defendant  to  attempt  to  restrict  by  contract  its 
liability  for  the  negligence  of  its  agents,  employees  and 
servants;  and  that  said  defense,  so  far  as  it  is  based 
upon  exemptions  from  liability  by  reason  of  this  con- 
tract of  lease,  is  not  good,  as  such  contract  of  exemp- 
tion is  void.'  No  special  claims  are  made  in  behalf  of 
the  insurance  companies;  therefore,  their  interests  and 
that  of  Griswold,  for  the  purposes  of  this  appeal,  will 
be  treated  as  governed  by  the  same  rules.'' 

I.  It  will  be  seen,  from  the  statement  of  the  case, 
that  the  controlling  question  is  whether  that  clause  in 
the  lease  whereby  plaintiff  Griswold  agrees  to  protect 
and  save  harmless  the  defendant  from  all  liability  for 
damages  by  fire  negligently  communicated  to  the 
property  on  the  leased  premises  in  the  operation  of  the 
railroad  is  void,  as  against  public  policy.  The  right  to 
so  contract  as  to  fire  accidentally  communicated  is  not 
questioned,  but  only  the  right  to  so  contract  as  to  fire 
negligently  communicated.  Public  policy  is  variable, — 
the  very  reverse  of  that  which  is  the  policy  of  the 
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public  at  one  time  may  become  public  policy  at 
another;  hence,  no  fixed  rule  can  be  given  by  which 
to  determine  what  is  public  policy.  The  authorities  all 
agree  that  a  contract  is  not  void,  as  against  public 
policy,  unless  it  is  injurious  to  the  interests  of  the 
public,  or  contravenes  some  established  interest  of 
society.  Public  policy  has  been  aptly  described  as 
**  an  unruly  horse,  and,  when  once  you  get  astride,  you 
never  know  where  it  will  carry  you."  It  was  said  by 
WiLMOT,  C.  J. :  *'  It  is  the  duty  of  all  courts  to  keep 
their  eyes  steadily  upon  the  interests  of  the  public, 
'even  in  the  determination  of  commutative  justice, 
and  when  they  find  an  action  is  founded  upon  a  claim 
injurious  to  the  public,  and  which  has  a  bad  tendency, 
to  give  no  countenance  or  assistance  in  foro  civilV^ 
Other  courts  have  said:  ^*We  may  take  it  as  well 
settled  that  in  the  law  of  contracts  the  first  purpose  of 
the  courts  is  to  look  to  the  welfare  of  the  public,  and, 
if  the  enforcement  of  the  agreement  would  be  inimical 
to  its  interest,  no  relief  could  be  granted  to  the  party 
injured,  and  even  though  it  might  result  beneficially  to 
the  party  who  made  and  violated  the  agreement.  The 
common  law  will  not  permit  individuals  to  oblige 
themselves  by  a  contract  either  to  do,  or  not  to  do, 
anything,  when  the  thing  to  be  done  or  omitted  is  in 
any  degree  clearly  injurious  to  the  public."  Again,  it 
is  said:  *^  It  must  not  be  forgotten  that  you  are  not  to 
extend  arbitrarily  those  rules  which  say  that  a  given 
contract  is  void  as  being  against  public  policy,  because, 
if  there  is  one  thing  more  than  another  which  public 
policy  requires,  it  is  that  men  of  full  age  and  competent 
understanding  shall  have  the  utmost  liberty  of  contract- 
ing, and  that  their  contracts,  when  entered  into  fairly 
and  voluntarily,  shall  be  held  sacred,  and  shall  be  en- 
forced by  courts  of  justice.  Therefore,  you  have  this  par- 
amount public  policy  to  consider,  that  you  are  not  likely 
to  interfere  with  this  freedom  of  contract."  3  Am.  and 
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Eng.  Encyclopedia  of  Law,  p.  875,  note  3 ;  Boardnum 
V.  Thompson^  25  Iowa,  501.  Aided  by  these  definitions 
and  cautions,  we  proceed  again  to  inquire  whether  the 
<5lause  of  the  agreement  in  question,  if  carried  into 
offect,  would  be  injurious  to  any  interest  of  the  public, 
or,  in  other  words,  whether  the  public  has  any  interest 
in  this  provision  of  the  contract.  The  conclusion  of 
the  former  opinion  is  *'  that  the  provision,  if  eflEectual, 
would  cause  the  defendant  to  disregard  and  neglect  a 
•duty  which  it  owes  to  the  public,  and  thereby  violate 
an  obligation  imposed  upon  it  by  law.'*  This  con- 
<3lusion  rests,  in  part  at  least,  upon  holding  that  sec- 
tions 1289  and  1308  of  the  Code  are  applicable  to  the 
question  under  consideration,  and  that  the  defendant 
owed  it  as  a  duty  to  the  public  to  operate  its  road  with 
<5are  with  respect  to  plaintifiE's  property.  The  discussion 
on  rehearing  leads  us  to  inquire  whether,  under  the 
law  and  facts,  it  is  correct  to  say  that  the  defendant 
owed  any  duty  to  the  public  with  respect  to  the  plain- 
tiflE's  property.  The  former  opinion  holds  correctly 
that  the  liability  of  railroad  corporations,  under  section 
1289,  for  negligently  setting  out  fires,  is  absolute,  and 
1;hat  the  obligation  on  the  part  of  the  railroad  com- 
panies to  exercise  care  is  towards  the  public;  but  the 
question  remains  whether  that  section  applies  to  cases 
like  this,  or,  in  other  words,  whether  it  established  any 
interest  in  the  public,  or  imposed  any  duty  upon  the 
defendant  towards  the  public,  in  respect  of  the  property 
of  the  plaintifE.  The  defendant  owed  no  duty  to  the 
public  to  exercise  care  with  respect  to  its  own  buildings 
situate  on  its  right  of  way,  and  incurred  no  liability  for 
their  negligent  burning,  unless  the  fire  spread  be- 
yond its  own  premises.  The  operation  of  a  railway 
increases  the  danger  from  fire  to  property  situated  on 
the  premises  of  its  owner,  where  he  has  the  right 
to  have  it,  and  hence  the  provision  of  section  1289 


Jan.  1894]  Gbiswold  v.  Ill,  Cent.  R*y  Co.  271 

making  the  corporation  operating  the  railway  abso- 
lutely liable  for  all  damages  by  Are  that  is  negligently 
set  out  or  caused  by  the  operation  of  the  railway.  As 
to  such  property  the  railway  company  owes  to  the  pub- 
lic the  duty  of  care,  and  the  public  has  an  interest  in 
the  performance  of  that  duty.  Therefore,  a  contract 
that  exempts  from  that  duty  to  the  public  would  be 
injurious  to  the  public  interests,  and  against  public 
policy.  The  plaintiff  Griswold^s  buildings  were  not 
upon  his  own  premises,  nor  where  he  had  a  right  to 
have  them,  independent  of  the  defendant ;  they  were 
upon  the  right  of  way,  where  they  could  only  be  by  its 
permission. 

In  granting  the  permission,  and  in  placing  the 
buildings  there,  both  parties  knew  of  the  increased 
hazard  of  the  location  from  fire  communicated  either 
through  accident  or  negligence  in  the  operation  of  the 
road.  They  knew  that  the  defendant  corporation  could 
only  act  through  its  officers,  agents,  and  employees,  and 
that  these  might  be  negligent  in  the  performance  of 
their  duties.  The  plaintiff  had  an  insurable  interest, 
and  could,  as  he  did,  protect  himself,  in  part  at  least, 
against  loss  by  either  accident  or  negligence.  The 
defendant  had  no  insurable  interest,  and  could  only 
protect  itself  from  the  hazard  by  refusing  consent,  or 
by  contracting  for  indemnity,  as  it  did.  Plaintiff 
Griswold  contracted  with  his  coplain tiffs,  the  insurance 
companies,  for  indemnity  against  loss  by  fire,  whether 
caused  by  accident  or  negligence.  The  fire  occurred 
through  neglect,  and  the  insurance  companies,  as  they 
were  bound  to  do,  paid  the  insurance.  Those  contracts, 
like  this,  were  for  indemnity  against  liability  by  fire, 
whether  caused  by  accident  or  negligence.  Many 
losses  by  fire  occur  through  the  negligence  of  the 
insured  or  his  family,  and  recovery  is  had,  unless  the 
negligence  was  willful.  While  these  policies  are  not 
before  us,  we  may  assume,  we  think|  that,  under  them. 
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the  plaintiflE  Griswold  would  have  been  entitled  to 
recover,  even  though  the  loss  had  occurred  through  his 
own  negligence,  unless  it  was  willful.  The  public  had 
no  interest  in  these  contracts  of  insurance  between  the 
plain tifiEs;  nor  were  they  against  public  policy,  because 
the  companies  agreed  to  indemnify  the  assured  against 
loss  caused  by  his  own  negligence.  This  is  not  a  ques- 
tion whether,  under  section  1289,  the  defendant  would 
be  liable  to  Griswold  for  negligently  communicating 
fire  to  this  property  in  the  absence  of  a  contract  to  the 
contrary,  but  it  is  whether  the  public  has  any  interest 
that  this  contract  contravenes.  It  seems  to  us  now 
quite  clear  that,  as  these  buildings  could  only  be  placed 
upon  the  defendant's  right  of  way  by  its  consent,  and 
were  so  placed  upon  the  premises,  and  on  the  conditions 
expressed  in  the  lease,  the  public  had  no  interest 
therein,  under  said  section  1289  or  otherwise,  that 
would  be  injured  by  giving  efiEect  to  the  agreement  in 
question.  Much  as  the  public  may  have  been  inter- 
ested in  the  convenience  of  such  a  place  of  business,  it 
had  no  interest  as  to  who  should  carry  the  hazard 
incident  to  that  property  being  located  as  it  was.  The 
fact  that  the  defendant  acquired  this  right  of  way  in 
the  exercise  of  the  right  of  eminent  domain  did  not 
preclude  it  from  granting  or  withholding  permission  to 
the  plaintifiE  to  build  thereon,  nor  the  parties  from  con- 
tracting as  to  which  should  bear  the  hazard  incident  to 
the  location. 

II.  It  is  contended  that  the  defendant  entered 
into  this  contract  in  its  capacity  as  a  common  carrier, 
and  therefore  we  must  apply  to  the  consideration  of 
the  question  section  1308,  providing,  in  eflfect,  that 
carriers  of  persons  or  property  can  not  exempt  them- 
selves from  liability  by  contract  which  would  exist  had 
no  contract  been  made.  It  is  undoubtedly  true  that 
the  ultimate  purpose  of  the  defendant  in  entering  into 
this  contract  was  the  promotion  of  its  business  as  a 
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i^ommon  carrier.  But  the  contract  is  not  for  the  car- 
riage of  persons  or  property.  That  the  ultimate  pur- 
pose was  to  increase  its  business  as  a  carrier  does  not 
make  this  a  contract  for  carriage  any  more  than  would 
he  the  employment  of  workmen  in  its  shops,  ware- 
houses, or  elsewhere,  apart  from  the  operation  of  the 
road.  Upon  further  consideration  we  are  of  the 
opinion  that  this  contract  was  not  made  by  the  defend- 
ant in  its  capacity  as  a  common  carrier,  and  that  the 
provision  of  section  1308  is  not  applicable.  Johnson* 8 
Adm^xv.  Railway  Co.,  11  S.  E.  Rep.  (Va.)  829,  and 
other  cases  involving  contracts  of  exemption  from 
liability  for  causing  injuries  to,  or  death  of,  persons, 
are  not  applicable.  The  public  has  an  interest  in  the 
life  and  safety  of  every  human  being,  and  every  such 
contract  is  clearly  injurious  to  public  interest,  but  not 
always  so  as  to  property. 

III.  In  the  lease  the  plaintiff  Qriswold  agrees 
•''that  he  will  transact  the  business  for  which  said 
buildings  are  erected  and  designed  at  fair  and  reason- 
able rates,  and  in  a  prompt  and  careful  manner,  so 
that  neither  the  company  nor  the  public  will  be  prej- 
udiced by  reason  of  the  said  lessee  dealing  unfairly  or 
negligently  in  their  behalf,  or  in  the  transaction  of  the 
business  connected  with  the  grain,  coal,  and  lumber 
building  so  erected  as  aforesaid."  While  it  is  evident 
the  parties  contemplated  a  place  for  dealing  with  the 
public,  in  the  maintenance  and  management  of  which 
the  public  might  be  interested,  neither  that  interest  nor 
Mr.  Griswold's  agreement  gave  the  public  any  interest  as 
to  who  should  bear  the  hazard  of  the  loss  of  the  build- 
ings by  fire.  The  plaintiff  indemnified  himself  against 
the  loss,  in  part  at  least,  by  insurance,  and  the  insur- 
ance companies  have  paid  him,  as  they  were  bound  to 
do.  Surely,  public  policy  does  not  demand  that  the 
defendant  shall  now  reimburse  these  insurance  com- 
panies for  the  payments  they  were  bound  to  make  by 
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their  own  contract,  and  which  the  defendant  has  never 
promised  to  repay.  As  to  the  claim  of  the  plaintiff 
Griswold  to  recover  the  excess  of  the  loss  over  the^ 
amount  of  insurance,  public  policy  answers,  You 
must  stand  by  your  contract.  After  a  careful  review 
of  the  case,  we  reach  the  conclusion  that  the  publie 
had  no  interest  in  the  clause  of  the  contract  in  ques- 
tion, that  its  enforcement  works  no  injury  to  any 
interest  of  the  public,  and  that  the  judgment  of  the^ 
district  court  should  be  affirmed. 

Robinson,  J.  (dissenting). — I  can  not  assent  to 
the  conclusions  of  the  foregoing  opinion  that  the  agree- 
ment in  question  was  effectual  to  relieve  the  defendant 
of  liability  for  negligently  setting  fire  to  and  destroying 
the  property  of  the  plaintiff.  Something  has  been  said 
on  rehearing  in  regard  to  the  liability  of  the  defendant 
to  the  insurance  companies  and  their  right  to  recover; 
but  as  no  question  in  regard  to  such  liability  and  right 
of  recovery,  as  distinguished  from  the  liability  of 
defendant  to  Griswold  for  the  loss  he  sustained,  for 
which  he  has  not  been  compensated,  is  presented  by 
the  pleadings,  or  was  argued  on  the  first  submission  of 
the  cause,  it  should  n6t,  as  it  seems  to  me,  be  given 
weight  now.  It  is  well  settled  that,  in  a  civil  case,  a 
party  can  not,  on  rehearing,  make  a  case  different  from 
that  presented  on  the  original  submission.  McDermott 
V.  ]ffy  Co.,  85  Iowa,  180,  52  N.  W.  Rep.  185,  and  cases 
therein  cited.  It  follows  that  the  only  questions  which 
we  should  now  consider  are  those  involved  in  deter- 
mining the  character  and  effect  of  the  provisions  of  the 
case  in  question,  and  the  right  of  Griswold  to  recover, 
without  regard  to  the  interests  of  the  insurance  compa- 
nies. On  the  rehearing  we  have  been  favored  with 
elaborate  arguments  by  representatives  of  several  of 
the  leading  railway  corporations  doing  business  in  the 
state,  and,  in  explanation,  it  is  said  that  the  questions 
involved  are  of  interest  to  all  railway  companies  in  the 
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state,  and  that  the  former  opinion,  if  adhered  to,  will 
seriously  aflfect  their  management  and  business.  It  is 
probably  fair  to  presume  that  leases  with  provisions 
similar  to  the  one  in  controversy  are  now,  or  soon  will 
be,  in  general  use  in  the  state,  and  that  the  questions 
involved  are  of  interest  to  the  large  number  of  persons 
who  are  now,  or  shall  hereafter  be,  concerned  in  build- 
ings and  property  located  on  land  owned  by  railway 
corporations  by  virtue  of  leases  from  the  corporations. 
The  importance  of  the  questions  to  the  railways  and  to 
people  doing  business  with  them  is  apparent.  It  does 
not  seem  to  me  that  the  authorities  cited  in  the  opin- 
ion of  the  majority  justify  the  conclusions  they  reach. 
Section  1289  of  the  Code  provides  that  *^any  corpora- 
tion operating  a  railway  shall  be  liable  for  all  damages 
by  fire  that  is  set  out  or  caused  by  operating  of  any 
such  railway.  *  *  *''  It  was  said  in  West  v.  B^y  Co.j 
77  Iowa,  654,  35  N.  W.  Rep.  479,  and  42  N.  W.  Rep. 
512,  that  this  statute  imposes  an  absolute  liability  upon 
railway  corporations-  without  regard  to  the  contribu- 
tory negligence  of  the  person  injured,  for  damages 
resulting  from  fires  set  out  or  caused  by  negligently 
operating  their  railways.  The  facts  admitted  in  this 
case  show  that  the  fire  in  question  was  caused  by 
defendant  in  operating  its  railway,  and  that  the  fire 
was  the  result  of  negligence  on  its  part.  Whether  a 
railway  company  may  limit  its  liability  for  a  fire 
which  it  causes  without  fault  on  its  part  is  a  question 
not  involved  in  this  case ;  but  we  are  required  to  deter- 
mine whether  a  railway  company  may,  by  a  contract 
entered  into  before  the  act,  limit  its  liability  for  a  fire 
which  is  caused  by  negligence  on  its  part  in  operating 
its  railway.  Section  1308  of  the  Code  provides,  in 
efiEect,  that  a  common  carrier,  or  carrier  of  passengers, 
can  not  exempt  itself  from  liability,  as  such  carrier,  by 
contract.  Although  there  is  some  conflict  in  the  author- 
itiesy  yet  it  is  the  general  rule,  in  the  absence  of  stat- 
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utory  regulations,  that  railway  companies  can  not 
restrict  their  liability  for  negligence  in  transporting 
passengers  or  freight  by  contracts  made  in  advance  of 
the  carriage;  and  the  same  is  true  in  regard  to  the 
power  of  telegraph  companies  to  limit  their  liability  for 
negligence  in  transmitting  dispatches.  It  is  said  in 
Cooley  on  Torts  (page  687),  with  reference  to  agree- 
ments of  that  kind,  that  '*the  cases  of  carriers  and  tel- 
egraph companies  have  been  specially  mentioned, 
because  it  is  chiefly  in  these  cases  that  such  contracts 
are  met  with.  But,  although  the  reasons  which  forbid 
such  contracts  have  special  force  in  the  business  of 
carrying  persons  and  goods,  or  of  sending  messages, 
they  apply  universally,  and  should  be  held  to  defeat 
all  contracts  by  which  a  party  undertakes  to  put 
another  at  the  mercy  of  his  own  faulty  conduct.'*  In 
Johnson's  Adm'x  v.  Ry  Co.y  11  S.  E.  Rep.  (Va.)  829, 
the  administrator  sought  to  recover  damages  for  the 
death  of  his  intestate,  which  was  claimed  to  have  been 
caused  by  the  negligence  of  the  railway  company. 
The  decedent  had  been  a  member  of  a  firm  of  quarry 
men,  which  agreed  with  the  railway  company  to 
remove  a  certain  granite  blufiE  from  its  right  of  way. 
He  was  killed  by  a  train  of  the  company  while  he  was 
engaged  in  doing  the  work  required  by  the  agreement. 
There  was  evidence  which  tended  to  show  that  the  acci- 
dent was  caused  by  negligence  on  the  part  of  the  com- 
pany. It  claimed  exemption  from  liability,  however, 
on  the  ground  that  the  agreement  provided  that  it 
should  *4n  no  way  be  held  responsible  for  any  injuries 
to,  or  death  of,  any  of  the  members  of  the  said  firm, 
or  of  any  of  its  agents  or  employees,  sustained  from  said 
work,  should  such  death  or  injury  occur  from  any 
cause  whatsoever. '*  The  court,  in  commenting  on 
this  provision  of  the  agreement,  said:  *^To  uphold  the 
stipulation  in  question  would  be  to  hold  that  it  was 
competent  for  one  party  to  put  the  other  parties  to  the 
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contract  at  the  mercy  of  its  own  misconduct,  which  can 
never  be  lawfully  done  where  an  enlightened  system  of 
jurisprudence  prevails.  Public  policy  forbids  it,  and 
contracts  against  the  public  policy  are  void.  Nothing 
is  better  settled — certainly  in  this  court — ^than  that  a 
common  carrier  can  not,  by  contract,  exempt  himself 
from  responsibility  for  his  own  or  his  servant's  negli- 
gence in  the  carriage  of  goods  or  passengers  for  hire. 
This  is  so,  independently  of  section  1296  of  the  Code, 
and  the  principle  which  invalidates  a  stipulation  for 
exemption  from  liability  for  one's  own  negligence  is 
not  confined  to  the  contracts  of  carriers  as  such.  It 
applies  universally.'' 

Railway  corporations  are  quasi  public  agencies, 
and  perform  a  public  duty.  They  are  agencies  created 
by  the  state  with  certain  privileges,  and  subject  to  cer- 
tain obligations.  A  contract  that  they  will  not  dis- 
charge their  obligations  is  a  breach  of  a  public  duty, 
and  can  not  be  enforced.  Railway  Co.  v.  Byan^  11  Kan. 
609.  An  agreement  by  which  a  railway  corporation 
undertakes,  without  the  consent  of  the  state,  to  relieve 
itself  of  a  burden  which  is  imposed  upon  it  by  law,  is 
void,  as  against  public  policy.  Thomas  v.  Railway  Co.., 
101  U.  8.  71.  Among  the  obligations  [imposed  upon 
railway  corporations  is  that  of  using  reasonable  diligence 
in  furnishing  its  road  with  safe  equipments,  including 
locomotive  engines,  and  of  operating  its  road  without 
negligence.  That  is  a  duty  which  it  owes  to  the  public, 
and  any  agreement  which  tends  to  lessen  the  diligence 
and  care  with  which  it  furnishes  and  operates  its  road 
is,  to  that  extent,  against  public  policy.  The  contract 
entered  into  between  Griswold  and  defendant  was  not 
for  carriage,  and  primarily  it  was  for  the  benefit  of  the 
parties  to  it,  and  not  in  the  interest  of  the  public.  But 
it  is  clear  that  its  purpose  on  the  part  of  defendant  was 
to  benefit  and  promote  its  business  as  a  carrier.  The 
nominal  sum  of  one  dollar  was   not  the  considera- 
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tion  which  induced  it  to  enter  into  the  agreement. 
Elevators,  coal  sheds  and  lumber  yards  are  important 
aids  to  a  railway  engaged  in  carrying  grain,  coal  and 
lumber,  in  securing  and  transacting  that  branch  of  its 
business ;  and  the  promise  of  Griswold  to  maintain  and 
use  them,  and  to  ship  all  grain,  coal  ai^d  lumber  he 
could  control  over  defendant's  road,  and  the  prospect 
for  business  which  the  existence  and  use  of  the 
improvements  named  held  out  to  defendant,  were  no 
doubt  important  and  controlling  considerations  which 
induced  it  to  execute  the  lease.  Those  improvements 
were  not  only  of  value  to  the  defendant,  but  they  were 
important  to  all  who  bought  or  sold  or  stored  commod- 
ities which  were  received  in  them.  In  other  words,  the 
lease  was  a  means  to  promote  the  end  for  which  the 
road  of  defendant  was  built  and  operated,  and  the  pub- 
lic was  interested  in  the  improvements  for  which  it  pro- 
vided, to  the  extent  to  which  it  patronized  them.  Its 
interest  may  not  have  been  a  distinct  entity,  capable  of 
enforcement  at  the  suit  of  any  citizen,  but  it  was  one 
which  the  law  recognizes,  and  which  it  will,  in  a  suita- 
ble case,  protect.  The  lease  itself  fully  recognizes  an 
interest  of  the  public  in  its  subject-matter.  It  provides 
that  the  lessee  ^*shall  transact  the  business  for  which 
said  buildings  are  erected  and  designed,  at  fair  and 
reasonable  rates,  and  in  a  prompt  and  careful  manner, 
so  that  neither  the  company  nor  the  public  will  be 
prejudiced  by  reason  of  the  said  lessee  dealing  unfairly 
or  negligently  in  their  behalf,  or  in  the  transaction  of 
the  business  connected  with  the  grain,  coal,  and  lum- 
ber building  so  erected  as  aforesaid.''  It  is  true  that  a 
contract  is  not  void,  as  against  public  policy,  unless 
it  is  injurious  to  the  interests  of  the  public,  or  tends  to 
have  that  efiEect,  or  contravenes  some  established  inter- 
est of  society.  But,  when  a  contract  belongs  to  one  of 
those  classes,  it  will  be  declared  void,  although,  in  a 
particular  instance,  no  injury  to  the  public  may  result. 
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6  Lawson,  Rights,  Rem.  &  Pr.,  section  2392.  *'A  con- 
tract invading  any  one  of  the  other  interests  which  the 
law  cherishes,  though  to  do  what  is  neither  indictable 
nor  prohibited  by  a  statute,  is  termed  a  ^contract  against 
public  policy'  (or  sound  policy)  is  likewise  void.'' 
Bish.  Cont.,  section  473.  To  justify  the  conclusion  that 
the  provision  under  consideration  is  void,  it  is  only 
necessary  to  find  that  the  provision,  if  efiEectual,  would 
cause,  or  tend  to  cause,  the  defendant  to  disregard  or 
neglect  a  duty  which  it  owes  to  the  public,  and  thereby 
violate  an  obligation  imposed  upon  it  by  law.  That 
€uch  would  be  the  efiEect  of  the  provision,  if  sustained, 
does  not  appear  to  me  to  be  doubtful.  It  was  not 
intended  merely  to  require  Griswold  to  bear  the  loss 
which  should  result  from  the  hazards  to  which  his  prop- 
•erty  should  be  exposed  by  operating  the  railway  with 
reasonable  prudence  and  care,  but  it  was  intended  to 
•exempt  the  defendant  from  all  liability  for  damages 
from  fire  which  should  be  caused  in  operating  its  rail- 
way without  regard  to  acts  of  negligence,  or  lack  of 
precaution  and  care  on  its  part,  which  should  con- 
tribute to  the  loss.  The  agreement  sought  to  exempt 
the  defendant  from  liability  for  negligence,  whatever  its 
nature,  which  should  be  involved  in  the  management 
of  its  railway. 

Such  negligence  might  be  manifested  in  many 
ways — as,  in  the  use  of  insufficient  or  defective  machin- 
ery, in  the  employment  of  careless  or  incompetent 
train  men,  or  in  having  an  insuJBficient  number  of  train- 
men,— and  was  necessarily  of  a  kind  to  aflEect  the  busi- 
ness of  defendant  as  a  common  carrier.  The  tendency 
of  the  agreement  was  to  make  the  defendant  less  dili- 
gent, in  keeping  its  locomotive  engindS  in  good  order, 
in  adopting  improvements  to  prevent  the  escape  of 
fire,  and  in  selecting  its  employees,  than  it  would 
otherwise  have  been,  and  thus  to  expose,  not  only  the 
property  of  Griswold,  but  all  other  property  of  a  com- 
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bustible  kind  located  upon  its  grounds,  to  dangers 
which  reasonable  care  on  its  part  would  have  pre- 
vented.  The  tendency  of  the  agreement  is  more  clearly 
seen  when  the  probable  aggregate  effect  of  such  agree- 
ments, entered  into  between  defendant  and  all  the 
tenants  on  its  right  of  way  and  depot  grounds  in  the 
state,  is  considered.  To  keep  in  good  order  the 
machinery  and  appurtenances  of  a  railway,  and  to  oper- 
ate it  in  the  manner  which  reasonable  prudence 
demands,  involves  the  expenditure  of  large  sums  of 
money,  and  the  constant  exercise  of  skill  and  care  by 
railroad  employees.  Whatever  tends  to  lessen  the 
degree  of  care  used  in  operating  a  railway  is  to  that 
extent  inimical  to  public  interest,  and  contrary  to  pub- 
lic policy.  Combustible  property  on  the  depot  and 
right  of  way  grounds  of  a  railway  company  is  of  neces- 
sity more  exposed  to  danger  from  fire  caused  by  oper- 
ating the  railway  than  property  outside  of  their  limits ; 
and  if  it  can,  by  agreement,  protect  itself  against 
liability  for  negligently  destroying  the  property  on  its 
grounds,  the  common'  experience  of  mankind,  as 
applied  to  other  matters,  teaches  us  that  the  natural 
effect  of  such  an  agreement  is  to  lessen  the  care  and 
diligence  the  railway  company  will  use  to  prevent  such 
negligence  and  the  consequent  loss.  It  follows  that  each 
tenant  is  interested  in  the  agreement  of  every  other 
tenant  on  the  same  line  or  division  of  railway,  and  that 
the  people  who  store  property  in  the  buildings  of  such 
tenants,  or  who  are  concerned  in  grain,  coal,  lumber, 
and  other  articles  which  are  received  in,  or  delivered 
from,  such  buildings,  are  also  interested  in  the  agree- 
ments. 

It  does  not  seem  to  me  that  the  law  which  governs 
ordinary  contracts  of  insurance  is  applicable  to  this 
case.  In  such  contracts  the  property  owner  is  never, 
in  terms,  insured  against  the  consequences  of  his  own 
negligence.    On  the  contrary,  great  care  is  taken  to 
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guard  against  and  prevent  negligence  on  his  part.  In- 
surance to  the  full  value  of  the  property  is  not  given, 
and  all  inducement  to  negligence  on  his  part  is  with- 
held. If  loss  result  from  his  negligence,  as  a  rule,  he 
and  the  insurance  company,  only,  are  afiEected,  his 
negligence  not  being  of  a  character  to  affect  the  public. 
I  am  not  aware  that  an  agreement  to  insure  a  person 
against  the  consequences  of  his  own  negligence,  the 
natural  and  probable  effect  of  which  would  be  to 
encourage  such  negligence  to  the  danger  and  prejudice 
of  others,  is  sustained  by  the  courts.  It  is  true  that  the 
public  has  no  interest  in  the  damages  in  controversy 
in  this  action,  but  it  had  an  interest  in  the  agreement 
in  question  so  far  as  it  tended  to  induce  negligence  on 
the  part  of  defendant  in  operating  its  railway;  and  as 
negligence  of  that  kind  was  the  natural  and  probable 
effect  of  the  agreement  and  as  the  agreement  is  not 
separable,  it  would  seem  to  follow  that  it  should  be 
held  void.  This  conclusion  is  not  only  in  entire  har- 
mony with  the  authorities  cited  in  the  opinion  of  the 
majority,  but,  as  it  seems  to  me,  is  required  by  them,  as 
well  as  by  the  authorities  cited  in  this  dissent. 

Whether  the  defendant  owed  to  the  public  any 
duty  in  regard  to  its  own  buildings,  whether  the 
defendant  had  any  insurable  interest  in  the  property 
of  Griswold  which  was  destroyed,  and  whether  the 
insurance  companies  are  entitled  to  recover  the  amounts 
they  have  paid  to  Griswold,  are  questions  which  do  not 
appear  to  me  to  be  so  presented  as  to  make  it  proper 
for  us  to  determine  them  on  this  appeal,  and  in  regard 
to  them  I  express  no  opinion. 

KiNNE^  J.  I  concurs  in  the  dissenting  opinion. 
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Emily  Babnes,  Appellant,  v.  Maby  E.  Babnes  et  al. 

Marriage:  Presumption  of  Divorce.  Where  the  reoords  of  the 
counties  in  which  a  man  and  wife  have  lived  show  no  divoroe,  di« 
vorce  is  not  presumed  for  the  woman  because  both  marry  again,  there 
being  no  proof  that  the  husband  ever  lived  with  the  second  wife.  (2) 

Same.  Where  the  evidence  tends  to  show  that  the  wife's  second  marriage 
was  in  bad  faith  and  her  second  husband  abandoned  by  her,  there  is 
no  presumption  that  she  was  legally  married  to  the  second  after  the 
death  of  the  first  husband.  (3)  Blanehard  v,  Lambert,  43  Iowa,  228, 
and  Ellis  v,  EUis,  58  Iowa,  720,  diaUnguished;  OiUnan  v.  Sheets,  78 
Iowa,  500,  followed. 

Appeal  from  BlacTchawTc  District  Cowrt. — ^Hon.  D.  J. 
Lenehan,  Judge. 

Satubday,  Febbuaby  3, 1894. 

Action  in  equity  for  a  partition  of  certain  real  es- 
tate of  which  Ezra  Barnes  died  seised.  The  plaintiff 
claims  to  be  the  widow  of  said  deceased,  and,  as  such, 
entitled  to  a  distributive  share  in  said  real  estate.  The 
defendant,  Mary  E.  Barnes,  claims  to  be  the  widow  of 
said  deceased,  and  to  be  entitled  to  all  of  said  real 
estate,  under  the  last  will  and  testament  of  said  Ezra 
Barnes,  deceased.  Decree  was  entered  dismissing  plain- 
tiff's petition,  and  for  costs,  from  which  she  appeals.-^ 
Affirmed. 

Boies  ^  Couch  <&  Boies  for  appellant. 

0.  C.  Miller  and  Mullan  <&  Pickett  for  appellees. 

GiYEN,  J. — I.  The  contention  is  not  as  to  which 
of  these  parties  is  the  widow  of  Ezra  Barnes,  deceased, 
but  whether  the  plaintiff  is  his  widow.  The  defendant 
is  entitled  to  take  under  the  will,  though  she  be  not  the 
widow  of  Ezra  Barnes;  but,  if  the  plaintiff  is  such 
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widow,  then  the  defendant  takes  under  the  will,  subject 
to  plaintiflE's  right  to  a  distributive  share.  Our  single 
inquiry,  then,  is  whether  or  not  the  plaintiff  is  the 
widow  of  Ezra  Barnes.  To  be  such  widow,  she  must 
have  been  his  lawful  wife  at  the  time  of  his  death.  The 
contention  as  to  the  plaintiff's  rights  rests  upon  the  fol- 
lowing facts,  fully  established  by  the  evidence:  On 
October  5, 1854,  the  plaintiff,  then  Emily  Bruce,  was 
married  to  John  Weidman,  at  Monroe,  Green  county, 
Wisconsin.  At  the  time  of  this  marriage,  they  were 
both  residents  of  Stevenson  county,  Illinois,  to  which 
they  returned.  From  there  they  went  to  Ogle  county, 
where  they  continued  to  live  together  as  husband  and 
wife  for  about  two  years  after  their  marriage.  For 
some  cause  that  does  not  appear,  they  then  separated, 
.  and  never  after  lived  together.  After  their  separation, 
plaintiff  came  with  her  parents  to  Iowa,  and  soon  there- 
after Weidman  went  to  Sauk  county,  Wisconsin,  where 
he  continued  to  reside  until  April,  1861,  when  he  enlisted 
in  the  army.  Plaintiff  filed  her  petition  in  the  district 
court  of  Benton  county,  Iowa,  asking  a  divorce  from 
Weidman,  on  the  ground  of  desertion,  in  which  case 
the  following  entry  was  made:  "Now,  to  wit,  October 
22, 1858,  comes  the  plaintiff,  and  files  proof  of  publica- 
tion, and,  upon  the  suggestion  of  the  death  of  John 
Weidman,  said  plaintiff  moves  the  court  to  dismiss 
said  cause,  which  is  accordingly  done,  at  plaintiff's 
costs.''  John  Weidman  was  killed  in  battle,  Septem- 
ber 14,  1862.  In  September,  1858,  the  plaintiff  and 
deceased,  Ezra  Barnes,  were  married,  in  Benton 
county,  Iowa,  and  thereafter  lived  together  and  treated 
each  other  as  husband  and  wife  until  1869  or  1870, 
when  a  difference  arose  between  them,  and  they  sepa- 
rated, the  plaintiff  going  to  Missouri,  and  they  ever 
after  lived  apart.  In  1869  a  child  was  born  to  plain- 
tiff. In  1859  or  1860,  John  Weidman  and  Belle  Coplin 
were  married  in  Wisconsin,  but  it  does  not  appear 


284  Baenes  v.  Babnes.  [90  Iowa 

whether  they  afterwards  lived  together  as  husband  and 
wife  or  not.  It  further  appears  that  on  January  2, 
1870,  the  defendant,  Mary  E.  Barnes,  then  Mary  E. 
Livingston,  was  married  to  the  deceased,  Ezra  Barnes, 
at  Blackhawk  county,  Iowa,  and  that  they  lived  to- 
gether as  husband  and  wife,  and  treated  and  recognized 
each  other  as  such,  up  to  the  death  of  Ezra  Barnes, 
July  1,  1890.  Ezra  Barnes  left  a  will,  which  has  been 
duly  probated,  devising  all  his  property,  both  real  and 
personal,  to  the  defendant,  Mary  E.  Barnes.  It  is  shown 
in  evidence  in  what  counties  the  plaintiff  and  John 
Weidman  resided  after  their  marriage,  and  that  no  rec- 
ord of  any  divorce  dissolving  said  marriage  was  found 
in  the  proper  records  of  either  of  said  counties. 

II.  It  is  entirely  clear  that,  unless  plaintiff^s  mar- 
riage to  Weidman  had  been  dissolved  before  her  mar- , 
riage  to  Barnes,  the  latter  marriage  was  illegal,  and,  if 
so,  that  she  was  not  the  lawful  wife  of  Barnes,  and  con- 
sequently not  his  widow,  by  virtue  of  that  marriage. 
Plaintiff  does  not  produce  any  evidence  of  a  divorce 
having  been  granted  dissolving  her  marriage  with 
Weidman,  nor  is  it  claimed  that  Weidman  was  dead  at 
the  time  of  her  marriage  to  Barnes.  Plaintiff's  first 
contention  is  that  under  the  authority  of  Blanchard  v. 
Lambert^  43  Iowa,  228,  the  law  will  presume  a  divorce 
dissolving  the  marital  relation  between  plaintiff  and 
Weidman  prior  to  plaintiff's  marriage  with  deceased, 
from  the  fact  that  both  she  and  Weidman  thereafter 
married.  In  that  case  the  plaintiff  and  her  former  hus- 
band, Musgrave,  separated  in  1858,  and  the  plaintiff 
married  Blanchard  nearly  nine  years  thereafter.  For 
several  years  prior,  Musgrave  was  living  with  a  woman 
who  claimed  and  whom  he  claimed  to  be,  and  who  was 
reputed  to  be,  his  wife.  The  plaintiff  lived  near  by, 
and  knew  these  facts.  Upon  these  facts,  the  court 
says:  ^*The  law  presumes  that  this  cohabitation  of  Mus- 
grave was  legal,  and  not  criminal,   and  that  he  had 
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obtained  a  divorce  from  plaintiflf/'  The  facts  upon 
which  that  presumption  was  based  are  quite  different 
from  the  facts  in  this  case.  In  that,  Musgrave  had 
lived  with  and  recognized  the  second  woman  as  his 
wife,  to  the  knowledge  of  the  plaintiff,  before  her  mar- 
riage to  Blanchard;  in  this,  the  plaintiff ^s  husband, 
Weidman,  did  not  marry  Belle  Coplin  until  after  plain- 
tiff's marriage  to  Barnes,  and  it  is  not  shown  that  he 
ever  lived  with  Belle  Coplin,  or  recognized  her  as  his 
wife,  or  that  this  plaintiff  ever  knew  of  that  marriage 
during  the  time  she  lived  with  Barnes.  There  was  no 
evidence  whatever  in  that  case  to  negative  the  presump- 
tion that  Musgrave  had  obtained  a  divorce,  while  in 
this  it  is  shown  by  the  records  of  each  county  in  which 
Weidman  and  the  plaintiff  had  resided  that  no  divorce 
had  been  obtained  therein.  This  evidence  is  not  con- 
clusive, as  it  is  possible  that  a  divorce  might  have  been 
obtained  elsewhere,  but  it  is  certainly  sufficient  to  rebut 
the  presumption  that  a  divorce  had  been  granted,  and 
especially  when  that  presumption  has  no  better  foun- 
dation than  the  facts  in  this  case.  Ellis  v.  Ellis j  58 
Iowa,  720, 13  N.  W.  Eep.  65,  is  also  cited. 

In  that  case  the  plaintiff  and  Myron  Ellis  were 
duly  married,  and  lived  together  as  husband  and  wife. 
Without  any  known  cause,  other  than  a  desire  to 
change  their  places  of  residence,  they  separated,  he 
coming  from  Canada  to  this  country.  They  never 
after  lived  together,  but  from  time  to  time  she  received 
letters  from  Myron  Ellis,  the  last  being  in  September, 
1868,  in  which  he  inclosed  her  fifty  dollars.  In  his 
letters  he  treated  the  marital  relation  as  existing 
between  them.  In  1871,  Myron  Ellis  married  Jennie 
Meader,  with  whom  he  lived  as  his  wife  until  her 
death,  and  in  1878  married  the  defendant,  with  whom 
he^  lived  as  his  wife  until  his  death,  in  1880.  This 
court,  distinguishing  the  facts  from  those  in  Blanchard 
V.  Lambert^  supra^  held  the  plaintiff  to  be  the  widow  of 
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Myron  Ellis.  The  court  says:  ^*We  are  not  prepared 
to  say,  under  the  circumstances,  that  a  presumption 
should  be  indulged  that  Myron  Ellis  had  procured  a 
divorce,  and  thus  invalidate  the  first  marriage.  It  seems 
to  us  there  must  be  some  fact  upon  which  the  presump- 
tion can  be  legitimately  found.  ♦  *  *  Now,  the  only 
thing  or  act  done  by  Ellis  or  the  plaintiff  upon  which  it 
can  be  claimed  there  should  be  a  presumption  a  divorce 
had  been  obtained  is  the  subsequent  marriage  of  Ellis. 
We  feel  constrained  to  say  this  is  not  sufficient,  and 
the  court  erred  in  holding  the  defendant  was  the  widow 
of  Myron  Ellis,  and  the  court  should  have  held  that 
plaintiff  was  such  widow.''  Applying  this  reasoning 
to  the  case  in  hand,  we  should  not  presume  that  John 
Weidman  had  obtained  a  divorce  simply  from  the  fact 
of  his  marriage  to  Belle  Goplin.  Oilman  v.  Sheets,  78 
Iowa,  500,  43  N.  W.  Rep.  299,  a  case  somewhat  similar 
to  this,  held  that  a  divorce  would  not  be  presumed 
under  its  facts.  We  are  clearly  of  the  opinion  that 
any  presumption  that  might  arise  under  the  other 
facts  of  this  case  is  fully  rebutted  by  the  evidence  that 
no  divorce  was  granted  between  Weidman  and  the 
plaintiff  in  any  of  the  counties  in  which  they  resided. 
III.  Plaintiff,  again  relying  upon  Blanchard  v. 
Lambert,  supra,  contends  that  **when  a  contract  of 
marriage  entered  into  in  good  faith  is  void  in  its  incep- 
tion, by  reason  of  the  existence  of  some  legal  impedi- 
ment to  marriage,  which  legal  impediment  is  thereafter 
removed,  and  the  parties,  subsequent  to  that  time, 
continue  to  cohabit,  the  law  will  presume  a  maniage 
upon  the  removal  of  such  legal  impediment,  provided 
such  cohabitation  was  so  continued  where  a  marriage 
might  have  been  consummated  under  the  common  law 
rule.''  It  is  conceded  that  there  are  some  authorities 
holding  that  a  presumption  of  marriage  will  not  be 
indulged  from  cohabitation,  though  continued  when  all 
impediments  to  marriage  are  removed,  if  the  parties 
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are  shown  in  the  beginning  to  have  chosen  unlawful 
and  illicit  relations  with  each  other,  instead  of  lawful 
marriage.  We  must  again  notice  the  marked  distinc- 
tion that  exists  between  this  and  the  cited  case.  In 
that,  Musgrave  died  in  June,  1871.  The  plaintiff  and 
Blanchard,  to  whom  she  had  been  previously  married, 
and  with  whom  she  had  lived  as  a  wife,  continued  to 
live  together  as  husband  and  wife  until  Blanchard's 
death,  in  1872.  ^^During  this  time,  Blanchard  intro- 
duced the  plaintiff  as  his  wife.  He  called  her  *ma^ 
when  speaking  to  one  of  the  family,  and,  when  speak- 
ing to  strangers,  he  called  her  his  wife.  They  lived 
happily  together,  and  treated  each  other  with  mutual 
respect.  During  the  last  illness  of  deceased,  which 
lasted  about  ten  months,  the  plaintiff  sat  up  with  and 
waited  on  him,  and  in  all  respects  treated  him  as  a 
lady  would  her  husband.  She  was  treated  in  the  com- 
munity with  respect,  and  was  recognized  as  the  wife  of' 
deceased.  Blanchard  made  a  will,  in  which  he  men- 
tions plaintiff  as  his  wife,  and  bequeaths  to  her  the 
homestead.''  ^^Under  these  circumstances,''  says  the 
court,  *'even  if  the  marriage  were  originally  void,  a 
subsequent  marriage  will  be  presumed  to  have  occurred 
after  the  removal  of  all  legal  impediments  by  the  death 
of  Musgrave."  In  that  case  the  plaintiff  and  Blanch- 
ard were  married  in  good  faith,  under  the  warranted 
presumption  that  Musgrave  had  procured  a  divorce, 
and,  in  the  helpful  and  happy  relations  mentioned, 
continued  to  live  together  as  husband  and  wife  up  to 
the  death  of  Mr.  Blanchard.  In  this  case  it  may  well 
be  questioned  whether  plaintiff's  marriage  to  Barnes 
was  in  good  faith.  She  knew  of  her  former  marriage, 
and,  so  far  as  appears,  had  no  reason  to  believe  that 
her  husband  was  either  dead  or  divorced.  Her  sug- 
gestion of  his  death  as  a  reason  for  dismissing  her  peti- 
tion for  divorce  was  not  warranted  by  the  facts,  for 
Weidman  was  then  living,  nor  does  plaintiff  show  any 
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reason  for  then  representing  him  as  dead.  We  are 
inclined  to  think  that  the  proceeding  was  to  get  the 
suggestion  on  record  as  a  kind  of  justification  to  plain- 
tifiE  to  marry  again.  Unlike  Mrs.  Blanchard,  this 
plaintiflE  did  not  continue  to  live  in  peaceful,  happy, 
and  helpful  relations  with  Barnes  until  his  death,  but, 
on  the  contrary,  years  before,  left  him,  and  went  to 
another  state  to  reside,  not  knowing,  or  caring  to  know, 
so  far  as  appears,  anything  further  about  him. 
There  is  evidence  as  to  the  cause  of  their  separation, 
but  its  admissibility  is  questioned,  and  we  do  not, 
therefore,  consider  it.  We  are  strongly  inclined  to  the 
belief  that  plaintiflE's  marriage  to  Barnes  was  not  in 
good  faith;  that  their  relations  were  unlawful  and 
illicit,  and  therefore  a  subsequent  marriage  after  the 
death  of  Weidman  can  not  be  presumed.  It  is  surely 
not  the  purpose  of  the  law  to  sanction  the  cohabitation 
of  those  who  go  together  under  the  forms  of  marriage, 
knowing  that  they  are  legally  disqualified,  by  presum- 
ing a  legal  marriage  from  continued  cohabitation  after 
the  removal  of  the  impediment  to  their  legal  marriage. 
Our  conclusion  is  that  the  decree  of  the  district  court 
should  be  affibmed. 


The  Aultman  &  Taylor  Company,  Appellant,  t.  B. 
H.  and  Sabah  Shelton. 

Warranty  in  Sale  of  Machine:  measttbb  of  damaobs  on  bbkaoh. 
Where  it  is  agreed  that  known  defects  in  a  machine  shall  be  remedied 
to  correspond  to  a  warranty,  and  it  is  not  done  nor  shown  that  it 
could  be  done,  the  damage  is  the  difference  between  the  actual  valae 
of  the  machine  when  sold  and  its  value  as  warranted.    (6) 

Defense  to  bbeaoh.  It  is  no  defense  that  warrantee  could  have  reniA* 
died  the  defects  had  he  known  how.    (7) 

Same.  Knowledge  of  the  defects  and  failure  to  object  to  them,  are  not 
defenses  to  the  breach  of  a  warranty  to  remedy  such  defects.    (4) 
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Oral  Warranty,  What  is.  Where  the  oral  agreement  U  that  a  war- 
ranty shall  be  the  same  as  contained  in  a  certain  written  contract, 
said  oral  agreement  is  an  oral  warranty.    (5) 

Sabstitation  of  Warranty.  Where  a  partnership  is  limited  to  ronnmg 
a  threshing  machine,  bought  by  the  members  as  individuals,  a  war- 
ranty taken  by  one  of  them  after  the  purchase,  differing  from  one 
given  at  the  time  of  the  purchase,  does  not  bind  the  other  mem- 
bers.   (4) 

Attorney  Fee  in  Ohattel  Mortgage.  If  a  provision  in  a  chattel  mort- 
gage that  mortgagor  will  pay  for  an  attorney's  services,  "in  removal 
and  sale"  of  the  mortgaged  property  be  binding  at  all,  such  services 
are  not  measured  by  the  attorney  fee  statute,  but  by  their  reasonable 
value.    (0) 

••Negotiable  Without  Ofteet,'*  Ck>n8traecL  The  words,  "nego- 
tiable without  offset/'  do  not  prohibit  offsets  against  the  original 
payee.   (2) 

Practice:  Permitting  Amendments.  It  is  not  error  to  permit 
amendments  to  pleadings,  during  trial,  if  an  opportunity  be  given  the 
other  party  to  apply  for  a  continuance,  and  it  be  not  doue.     (1) 

Sams:  intsbbogatories.  It  is  not  error  to  refuse  interrogatories  which 
do  not  call  for  ultimate  facts,  and  which  would  simply  tend  to  con- 
fuse the  jury.    (8) 

Same:  on  appeal.  A  motion  to  strike  and  to  tax  costs  of  an  amendment 
to  abstract  for  being  filed  late  will  be  denied  where  the  amendment 
was  justified  by  appellant's  abstract,  and  where  the  delay  is  not 
prejudicial.    (10) 

Appeal  from  Clay  District  Court. — ^Hon.  Lot  Thomas, 

Judge. 

Saturday,  Febeuaby  3,  1894. 

This  action  is  upon  two  promissory  notes,  aggre- 
gating one  thousand,  three  hundred  and  fifty-five  dol- 
lars, upon  which  there  is  a  conceded  credit  of  six  hundred 
and  seventy-three  dollars  and  fifty-three  cents.  The 
answer  disputes  the  correctness  of  two  of  the  items  of 
credit  given,  and  claims  additional  credits,  as  to  which 
issue  is  taken.  The  consideration  for  the  notes  in  suit 
was  a  threshing  machine  outfit,  consisting  of  a  separa- 
tor and  steam  engine.  The  answer,  by  way  of  coun- 
terclaim, avers  a  warranty  of  the  outfit  and  a  breach 
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thereof,  and  asks  damages  in  the  sum  ot  six  hundred 
dollars.  Upon  issue  formed,  the  cause  was  tried  to  a 
jiyy,  that  returned  a  general  verdict  for  the  defendants. 
The  record  presents  numerous  questions  for  considera- 
tion, and  the  particular  facts  as  to  each  will  be  better 
understood  if  presented  in  connection  with  its  consid- 
eration.   The  plaintiflE  appeals. — Affirmed. 

Cory  (&  Bemis  for  appellant. 

Parker  <&  Eichardson  for  appellees. 

Geanqeb,  C.  J. — I.  This  cause  was  placed  on  the 
docket  of  the  district  court  in  April,  1889,  and  came  on 
for  trial  on  the  fifteenth  of  February,  1892.  On  the  day 
following,  the  court  permitted  the  defendants  to  file  a 
substituted  answer  for  one  count  of  the  answer,  filed 
February  15,  1892,  which,  it  appears,  was  also  a  substi- 
tuted answer.  Complaint  is  made  of  the  action  of  the 
court  in  permitting  it  to  be  filed.  The  answer  thus 
filed  pleaded  additional  payments  in  the  sum  of  five 
hundred  and  forty-five  dollars.  The  court,  in  permit- 
ting it  to  be  filed,  gave  to  plaintiflE  an  opportunity  to 
make  a  showing  for  a  continuance  if  taken  by  surprise 
by  the  filing  of  the  pleading.  We  assume  that  upon  a 
showing  that  made  it  doubtful,  even,  whether  plaintiflE 
was  able  to  properly  proceed  to  trial,'  a  continuance 
would  have  been  granted.  No  showing  was  made  or 
attempted,  and  it  is  fair  to  assume  that  no  reasons 
existed  for  a  continuance.  The  matter  was  clearly 
within  the  court's  discretion. 

II.  The  following  is  a  copy  of  one  of  the  notes  in 
suit:  ^*0n  or  before  the  first  day  of  December,  1887, 
for  value  received,  we,  or  either  of  us,  of  Spencer  post 
oflSce,  county  of  Clay,  state  of  Iowa,  promise  to  pay  to 
the  Aultman  &  Taylor  Company,  or  order,  seven  hun- 
dred dollars,  and  negotiable  without  oflEset  at  Clay 
County  Bank,  of  Spencer,  Iowa,  with  interest  at  eight 
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per  cent,  per  annum  from  date  until  paid.^'  It  is  con- 
tended that  the  words  in  the  note,  ^^and  negotiable 
without  oflEset/'  is  a  contract  to  pay  without  oflEset,  and 
that  all  evidence  to  support  one  was  improperly  admit- 
ted. We  do  not  think  that  the  note  has  such  a  legal 
significance.  The  provision  has  not  reference  to  the 
original  parties  to  the  note,  but  to  parties  to  whom  it 
may  be  negotiated.  The  provision  only  purports  to  fix 
terms  of  negotiation. 

III.  On  the  third  day  of  the  trial  the  plaintiff 
asked  leave  to  amend  the  sixth  count  of  its  reply  by 
alleging  that  on  December  31,  A.  D.  1886,  the  defend- 
ants had  full  and  complete  knowledge  of  the  jcondition 
of  the  separator  in  question,  and  that  during  the  year 
1887  they  used  and  operated  it,  and  at  no  time,  either 
before  or  after  December  31,  A.  D.  1886,  offered  to  return 
said  machine,  and  on  December  31,  A.  D.  1886,  the 
defendants  had  full  knowledge  of  said  machine^s  con- 
dition and  defects,  and  with  that  knowledge  received 
and  operated  the  same  all  of  1887  without  objections, 
which  the  court  refused.  The  proposed  amendment 
purports  to  set  out  only  defensive  matter  to  that  pleaded 
in  a  counterclaim.  It  was  not  a  count  of  the  reply  by 
itself,  but  was  pleaded  in  connection  with  other  mat- 
ters. The  facts  stated  in  the  amendment,  if  true,  did 
not  avoid,  nor  were  they  a  defense  to,  the  counterclaim 
pleaded.  It  seems  to  us  that  the  court  wisely  exercised 
its  discretion  in  not  permitting  it  to  go  upon  the  files. 

IV.  The  district  court  presented  to  the  jury  the 
issues  on  defendant's  counterclaim,  as  follows:  "It 
further  appears,  without  controversy,  that  in  June  or 
July,  1886,  the  defendant  E.  H.  Shelton  and  one  Tena- 
ure  purchased  from  the  plaintiff  a  threshing  machine 
outfit,  consisting  of  a  separator  and  steam  engine,  for 
which  they  executed  and  delivered  to  the  plaintiff  their 
promissory  notes,  and  that,  upon  said  purchase  by  said 
parties,  the  plaintiff  gave  to  »aid  purchasers  a  warranty 
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containing,  among  other  things,  the  following  stipula- 
tions and  agreements:  'That  with  good  management 
said  machine  was  capable  of  doing  a  good  bosiness  in 
threshing  and  cleaning  grain,  and  is  superior  to  any 
endless-apron  thresher  manufactured  in  the  United 
States,  in  its  adaptation  for  separating  and  saving  from 
the  straw  the  various  kinds  and  conditions  of  grain 
and  seeds,  with  less  waste,  less  littering,  and  less  deten- 
tion from  wet  or  bad  condition  of  straw  or  bad  weather, 
conditioned  that,  upon  starting  the  macliine,  the  pur- 
chasers should  intelligently  .follow  the  printed  hints, 
rules  and  directions  of  the  manufacturer;  and,  if,  by  so 
doing,  they  are  unable  to  make  it  operate  well,  writ- 
ten notice,  stating  wherein  it  fails  to  satisfy  the  war- 
ranty, is  to  be  given  by  the  purchasers  to  the  dealers 
through  whom  purchased,  and  also  to  the  Aultman  & 
Taylor  Company,  Mansfield,  Ohio,  by  registered  letter, 
and  reasonable  time  allowed  to  get  to  and  remedy  the 
defect/ 

"  'It  further  appears,  without  controversy,  that 
afterward,  and  about  December  31, 1886,  said  Tenaure 
transferred  his  interest  in  said  machine  and  engine  to 
the  defendant,  0.  P.  Barber,  and  that  at  that  time, 
under  a  mutual  agreement  between  the  plaintiflE,  Ten- 
aure, and  the  defendants.  Barber  and  Shelton,  the 
original  notes  given  on  the  original  purchase  of  the 
machine  by  Shelton  and  Tenaure  were  taken  up,  and 
Tenaure  was  released  from  all  obligation  on  said  notes, 
and  transferred  his  interest  in  the  threshing  machine 
and  engine  to  the  defendant  Barber;  and,  instead  of 
the  former  notes,  the  notes  in  suit  were  executed  and 
delivered  to  the  plaintiflE  by  the  defendants,  Shelton 
and  Barber.  It  further  appears  from  the  evidence, 
without  controversy,  that  after  the  original  purchase  of 
said  machine  by  Shelton  and  Tenaure  they  took  pos- 
session of  the  same,  and  proceeded  to  use  the  same 
during  the  threshing  season  of  1886;  but  these  defend- 
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ants  claim  that  said  machine  was  not  a  good  machine, 
or  not  equal  to  or  superior  to  any  endless-apron 
machine ;  that  it  would  not  separate  well,  or  properly 
separate,  the  grain  from  the  straw,  as  warranted,  and 
would  not  clean  the  grain  properly;  and  that  said 
machine  was  poorly  constructed ;  and  that  said  thresher, 
in  said  condition,  was  of  the  actual  value  of  not  to 
exceed  one  hundred  dollars,  and  that,  if  it  had  been  as 
warranted,  it  would  have  been  of  the  actual  value  of 
six  hundred  dollars.  These  defendants  further  say 
that  subsequently,  and  at  the  time  the  notes  in  suit 
were  executed,  the  defendant.  Barber,  was  desirous  of 
buying  out  the  interest  of  said  Tenaure  in  and  to  said 
-property,  and  that  the  plaintiflE  and  the  defendants 
Shelton  and  Barber,  entered  into  an  oral  agreement 
wherein  the  plaintiflE  was  to  still  warrant  said  machine 
as  to  quality,  character,  and  construction,  the  same  as 
the  written  warranty  hereinbefore  set  out ;  and  that  the 
said  plaintiflE  orally  promised  and  agreed  that  if  the 
defendants  would  keep  the  machine,  and  execute 
the  notes  in  suit,  the  plaintiflE  would,  before  the  next 
threshing  season,  or  during  the  threshing  season, 
repair  said  machine,  and  make  it  operate  and  come  up 
to  the  terms  of  said  warranty  without  any  further 
notice  or  trouble;  and  that  thereupon  the  defendants 
and  the  said  Barber  executed  and  delivered  to  plaintiflE 
the  notes  sued  upon.  The  defendants  further  say  that 
said  machine  remained  in  said  condition  until  the  next 
threshing  season,  and  that  the  plaintiflE  wholly  neg- 
lected and  refused  to  repair  the  same,  and  wholly 
neglected  and  refused  to  make  the  machine  come  up  to 
the  terms  of  the  said  warranty  in  respect  to  the  terms 
hereinbefore  stated,  but  that  said  machine  still  contin- 
ued to  work  as  it  had  previously  done,  and  was  still 
defective  in  all  respects,  as  hereinbefore  set  forth ;  and 
that  said  machine  was  not  worth  to  exceed  the  sum  of 
one  hundred  dollars,  and  that  it  would  have  been  worth 
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six  hundred  dollars  if  it  had  been  as  warranted.  These 
defendants  therefore  say  that  they  have  been  damaged 
in  the  sum  of  six  hundred  dollars,  which  amount,  they 
say,  should  be  offset  against  the  notes  sued  upon.  On 
the  other  hand,  it  is  the  contention  of  the  plaintiff  that 
at  the  time  of  the  execution  of  the  notes  in  controversy 
by  the  defendants,  Shelton  and  Barber,  in  December, 
1886,  it  was  not  agreed  that  the  old  warranty  should  be 
continued  in  force,  or  that  the  machine  should  be  made 
to  fulfill  the  terms  of  the  old  warranty,  but  that  at  the 
time,  and  as  a  part  of  the  consideration  for  the  new 
notes,  the  plaintiff  executed  and  delivered  to  the 
defendants,  Barber  and  Shelton,  a  written  warranty,  in 
the  following  language: 

''  'Whereas  O.  P.  Barber  and  E.  H.  Shelton  have 
this  day  executed  to  the  Aultman  &  Taylor  Company 
their  three  notes,  in  aggregate  one  thousand,  six  hun- 
dred and  fifty-five  dollars;  and  whereas,  said  parties 
claim  said  machine  does  not  work  or  operate  properly: 
Now,  it  is  agreed,  if  said  party  pay  said  indebtedness 
promptly,  said  company  are  to  make  the  machine  work 
satisfactorily,  and  during  fall  of  1887,  if  said  parties 
wire  and  give  said  company  written  notice  three  weeks 
prior  to  date  of  threshing,  then  said  company  to  have 
an  expert  on  hand  to  assist  in  operating  said  machine; 
if  said  debtors  are  at  fault  in  operating  the  same^  the 
expenses  of  said  expert  to  be  paid  by  said  debtors. 
*'  ^The  Aultman  &  Tayloe  Company.' 

'*And  the  plaintiff  says  that  the  defendants  have 
failed  to  pay  and  settle  said  notes  sued  on,  and 
have  failed  to  give  the  plaintiff  written  notice  of  the 
failure  of  the  said  machine  to  operate  properly,  three 
weeks  prior  to  the  date  of  beginning  threshing  during 
the  fall  of  1887;  that  the  defendants  used  said  thresh- 
ing rig  all  the  year  of  1887  without  objection,  and  in  no 
manner  notified  the  plaintiff,  either  orally  or  in  writing, 
that  it  did  not  give  satisfaction.''    The  jury  specially 
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found  that  the  written  warranty  claimed  by  plaintiff  as 
having  been  made  to  Shelton  &  Barber  was  not  made 
and  delivered.  This  finding  was  under  the  issue 
formed  as  to  whether  Shelton  &  Barber  took  the 
machine  under  the  written  warranty,  or  an  oral  one 
keeping  in  force  the  original  one  with  certain  modifi- 
cations. 

It  is  true  that  at  some  time  the  written  warranty 
claimed  by  plaintiff  was  delivered  to  Barber,  who  was 
a  member  of  the  firm.  The  court,  under  proper  in- 
structions, directed  the  jury  to  find  whether  or  not  such 
delivery  was  to  the  firm.  The  rule  adopted  by  the 
court  was  that,  if  it  was  made  the  contract  when  the 
notes  were  given,  or  was  afterward  delivered  to  Barber 
by  virtue  of  an  understanding  at  the  time  the  notes 
were  made,  it  became  the  contract,  but  that  if,  after 
the  contract  was  completed  by  an  oral  agreement  to  re- 
tain the  former  warranty  modified,  and  the  warranty 
claimed  by  plaintiff  was  afterward  delivered  to  Barber 
without  the  assent  of  Shelton,  it  was  not  the  contract 
of  the  parties.  Nothing  in  the  partnership  relation  of 
Shelton  &  Barber  authorized  one  partner  to  make  such 
a  change  in  the  contract  of  purchase  and  bind  the  other. 
There  is  nothing  in  the  transaction  to  bring  it  within 
the  rule  stated  in  Parsons  on  Partnership  [2  Ed.], 
section  103  or  219.  The  signatures  to  the  note  do  not 
appear  in  the  record,  but  we  understand  that  the  giving 
of  the  notes  was  not  as  a  partnership,  but  that  each 
maker  signed  in  his  individual  capacity.  The  part- 
nership transactions  were  merely  as  to  the  running  of 
the  machine.  Our  conclusion  on  this  branch  of  the 
case  will  render  it  unnecessary  to  consider  many  ques- 
tions as  to  the  introduction  of  evidence,  because  they 
are  based  on  the  theory  of  the  written  warranty  being 
the  contract  of  the  parties. 

V.  The  warranty  relied  on  by  defendants  is,  with 
certain  exceptionsi  one  made  in  writing  between  plain- 
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tiflE  and  Shelton  &  Tenaure  when  the  outfit  was  pur- 
chased. By  the  change  in  the  transaction,  by  which 
Tenaure  was  dropped  from  the  firm,  and  another  formed 
with  Barber  as  a  member,  the  written  warranty  be- 
came inoperative,  and  the  first  notes  were  surrendered. 
Defendants  now  aver  that,  by  an  oral  agreement,  the 
terms  of  that  written  warranty,  with  certain  exceptions, 
became  the  contract  of  warranty  as  to  Shelton  &  Bar- 
ber, and  the  averments  of  the  counterclaim  are  upon 
the  warranty  as  an  oral  one.  Appellant  urges  that  if, 
with  the  exceptions  specified,  the  terms  of  the  written 
warranty  were  continued,  the  contract  of  warranty  was 
in  writing,  and  no  recovery  can  be  had  on  averments 
of  an  oral  warranty.  Legally  speaking,  the  contract 
upon  which  defendants  rely  is  an  oral  one.  They  made 
no  written  contract  of  warranty.  They  agreed  upon 
the  terms  expressed  in  a  writing  as  the  terms  of  their 
oral  agreement.  There  was  no  agreement  to  accept 
the  instrument  as  their  contract,  but  a  mere  adoption 
of  its  terms.  The  language  of  the  averment  is  that  *'E. 
H.  Shelton  and  Barber  made  an  oral  agreement  by 
which  plaintiff  was  to  still  warrant  the  machine  as  con- 
tained in  the  above  written  warranty,  except,'^  etc.; 
that  is,  the  terms  as  expressed  in  the  written  warranty 
were  to  become  the  terms  as  between  the  new  parties. 
As  was  said  in  evidence:  ^'They  would  make  it  come 
up  to  the  warranty  ;^^  referring  to  the  warranty  previ- 
ously made.  The  evidence  supports  the  finding  by  the 
jury  that  the  oral  contract  was  made  as  alleged. 

VI.  The  court  gave  the  general  rule  as  to  measure 
of  damage  on  a  breach  of  warranty  in  the  sale  of  per- 
sonal property, — that  it  was  the  difference  between  the 
actual  value  of  the  article  when  sold  and  its  value  as 
warranted.  It  is  urged  that  the  case  is  an  exception  to 
the  rul^,  and  that  the  rule  to  be  applied  is  the  cost  of 
making  the  necessary  repairs  to  the  separator.  We 
think  not.    Under  the  sale  to  Shelton  &  Barberi  plain- 
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tiff  undertook  specifically  to  make  good  known  defects 
in  the  machine, — ^to  make  it  come  up  to  the  warranty. 
This  it  failed  to  do,  and  the  failure  constitutes  a  breach 
of  its  warranty.  It  does  not  appear  that  it  could  be 
made  to  conform  to  the  warranty.  The  conclusion  is, 
rather,  that  it  could  not  be.  The  rule  of  damage  given 
by  the  court  is  the  proper  one. 

VII.  Plaintiff  attempted  to  show  that  the  defects 
in  the  machine  could  have  been  remedied  by  defendants 
if  they  had  known  how,  and  the  evidence  was  excluded, 
and  we  think  properly  so.  As  has  been  said,  the  ma- 
chine was  sold  to  Shelton  &  Barber  with  the  under- 
standing that  it  was  defective,  and  the  defects  were  to 
be  remedied  by  plaintiff.  The  fact  is  not  only  shown 
by  the  oral  evidence,  but  it  appears  from  the  written 
warranty  that  plaintiff  seeks  to  establish  as  the  contract 
that  the  defects  then  existed,  and  were  the  subject  of 
the  contract.  With  the  contract  as  found  by  the  jury, 
it  was  entirely  immaterial  whether  or  not  the  defects 
could  have  been  remedied  by  defendants  had  they 
known  how. 

VIII.  Appellant  asked  the  court  to  submit  some 
thirty-eight  interrogatories  to  the  jury,  which  the  court 
refused,  and  the  action  of  the  court  is  assigned  as  error. 
The  questions  can  not  be  set  out.  They  are  not  ques- 
tions calling  for  findings  of  ultimate  facts  or  conclu- 
sions, or,  in  other  words,  facts  determinative  of  the  case, 
but  are  of  particular  or  minor  facts  in  the  chain  of  evi- 
dence from  which  ultimate  facts  are  to  be  found.  Many 
of  the  facts  to  be  disclosed  by  the  answers  are  not  in  dis- 
pute in  the  case.  Others  are  in  dispute,  but  the 
answers  would  be  quite  unimportant,  as  affecting  the 
general  verdict.  The  effect  of  the  questions,  as  a 
whole,  would  have  been  rather  to  confuse  the  jury  than 
to  aid  it  to  a  correct  result.  The  court  submitted  six 
questions  presented  by  the  plaintiff,  which,  we  think, 
covered  the  material  and  necessary  points  for  special 
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findings.  See,  upon  this  point,  Thomas  v.  Schee^  80 
Iowa,  237,  49  N.  W.  Rep.  539;  Winter  v.  Bailway  Co., 
80  Iowa,  443,  45  N.  W.  Rep.  737;  Hawley  v.  Bailway 
Co.,  71  Iowa,  717,  29  N.  W.  Rep.  787. 

IX.  By  reference  to  the  statement  of  the  case  it 
will  be  seen  that  there  is  a  dispute  as  to  two  items  of 
credit,  making  iip  the  aggregate  of  six  hundred  and 
seventy-three  dollars  and  fifty-three  cents.  The  two 
items  of  credit  as  to  which  there  is  dispute  pertain  to 
the  sale  of  property  under  a  foreclosure  of  a  chattel 
mortgage  given  by  Shelton  &  Barber  to  secure  the 
notes  in  suit.  Plaintiff  claims  to  have  paid,  as  an  item 
of  expense  in  such  foreclosure,  which  was  by  notice 
and  sale,  the  sum  of  thirty-three  dollars  as  attomey^s 
fees,  and  that  amount  is  not  included  in  the  credit. 
The  court,  in  its  instructions,  directed  the  jury  to  in- 
crease the  credit  to  the  extent  of  the  attorney's  fees, 
thus  holding  that  defendant's  were  not  liable  for  it. 
The  plaintiff  offered  to  prove  that  it  ^'incurred  and 
paid  as  expenses  of  said  foreclosure,  the  sum  of  thirty- 
three  dollars  to  Snow  Brothers  on  the  fourth  day  of 
August,  1888,  and  the  same  was  incurred  under  the 
provisions  of  said  mortgage.''  The  provision  of  the 
mortgage  relied  upon  is  that  the  mortgagor  will  pay 
^*all  charges,  costs,  and  expenses  of  such  removal  and 
sale,  and  also  all  charges  of  agents  and  attorneys  for 
service  in  such  removal  and  sale."  There  is  no  proof 
in  the  case  as  to  the  value  of  the  services  rendered. 
The  provisions  of  the  Code,  in  so  far  as  they  limit  the 
amount  to  be  allowed  as  attorney's  fees,  seem  to  apply 
to  actions  pending  in  court,  and  not  to  foreclosures  of 
mortgages  upon  notice  and  sale.  It  will  be  observed 
that  the  offer  of  proofs  by  plaintiffs  does  not  include 
the  reasonable  value  of  legal  services  rendered,  but 
what  was  ^'incurred  and  paid"  by  him.  This  offer  is 
upon  the  theory  that  plaintiff  was  entitled  to  what  he 
bad  paid  as  such  expense.    Cei-tainly,  the  contract  can 
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not  be  construed  as  an  obligation  to  pay  more  than  the 
services  were  reasonably  worth.  It  would  be  an  un- 
warranted construction  to  hold  that  the  mortgagors 
were  bound  for  whatever  sum  should  be  paid  by  the 
mortgagee,  whether  reasonable  or  not.  Without  deter- 
mining the  question  of  whether  or  not,  under  such  a 
contract,  an  attorney's  fee  can  be  recovered,  we  are 
clear  that  the  offer  of  proofs  was.  properly  refused,  and 
that,  under  the  condition  of  the  record,  the  item  of  the 
attorney's  fee  was  properly  excluded. 

X.  Appellee  filed  additional  abstracts  after  the 
time  prescribed  by  the  rules,  and  appellant  moves  to 
strike  them  from  the  files.  It  does  not  appear  that  the 
delay  in  filing  has  caused  any  delay  in  the  submission 
of  the  cause,  nor  any  prejudice  to  appellant.  In  the 
main,  they  were  justified  by  the  condition  of  appel- 
lant's abstract.  The  motions  to  strike  and  to  tax  the 
costs  to  appellee  are  overruled.    Scholl  v.  Bradstreet 

'  Co.,  85  Iowa,  551,  52 N.  W.  Rep.  500;  Wilsonv.  Dmiels, 
79  Iowa,  132,  44  N.  W.  Rep.  246;  Thomas  v.  McDaneld, 
77  Iowa,  126,  41  N.  W.  Rep.  592. 

XI.  We  have  omitted  a  consideration  of  some  of 
the  assignments  argued  because  they  do  not  involve 
questions  of  such  importance  that  rulings  thereon 
would  serve  as  useful  precedents.  Many  questions  have 
been  presented  as  to  the  admission  and  exclusion  of 
evidence.  They  have  been  examined,  and  no  preju- 
dicial error  is  found.  The  case  seems  to  have  been 
fairly  tried  in  the^  district  court,  and  its  judgment  is 
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Eveline  Bigelow  v.  Rollin  Burnham,  Appellant. 

Conflict  of  Laws:  Action  on  Note.  A  note  dated,  "Storm  Lake, 
Iowa/'  exeouted  and  delivered  by  a  resident  of  Iowa  in  New  York, 
reserved  a  rate  of  interest  legal  in  Iowa  bat  illegal  in  New  York,  the 
parties  intending  that  Iowa  law  should  govern  the  contract,  is 
enforceable  in  Iowa.     (3) 

Varicmce  by  ParoL  Whether  the  presumption  that  a  note  is  payable 
where  dated  is  rebuttable  by  parol  is  not  decided.    (8) 

Proving  Needless  Allegation.  An  averment  showing  how  title  to 
a  note  was  obtained  is  unnecessary  where  the  payee  has  possession  of 
it,  and  need  not  be  proven  until  the  presumption  of  ownership  raised 
by  that  possession  is  overcome.     (2) 

Appeal  from  Buena  Vista  District  Cowrt. — Hon.  Lot 
Thomas,  Judge. 

Satubday,  Febeuaby  3, 1894. 

Action  on  a  promissory  note.  Judgment  for 
plaintiflE,  and  defendant  appeals. — Affirmed. 

Wm.  Milchrist  and  C.  A.  Irwin  for  appellant. 

Nagle  <&  Birdsall  and  T.  D.  Higgs  for  appellee. 

KiNNE,  J. — I.  Plaintiff  sues  on  a  promissory  note 
worded  as  follows: 

**Stobm  Lake,  Buena  Vista  County,  Iowa. 
"For  value    received,   I  promise  to  pay    Bufas 
Burnham  or  bearer  eighteen  hundred  and  fifty-eight 
dollars  and  sixty-three  cents  within  one  year  from  date, 
with  interest  at  seven  per  cent. 

**EOLLIN  BUBNHAM. 

'^May  2,  1885.'' 

She,  in  an  amended  petition,  averred  that  this 
note  was  executed  in  renewal  of  an  indebtedness  from 
defendant  to  Eufas  Burnham  for  real  estate  sold  by 
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the  latter  to  the  former,  and  prayed  for  the  establish- 
ment of  a  vendor's  lien  upon  the  land.  The  defendant 
admitted  the  execution  and  delivery  of  the  note,  that 
it  had  not  been  paid,  and  denied  all  the  other  allega- 
tions of  the  petition.  Defendant  also  pleaded  that  the 
note  was  executed  in  the  state  of  New  York  to  evi- 
dence a  contract  there  made,  and  that  under  the  laws 
of  that  state  it  was  void,  as  in  violation  of  the  statutes 
relating  to  usury.  In  a  reply,  plaintiflE  denies  that  the 
note  was  executed  in  New  York;  avers  that,  when 
executed,  defendant  was  a  resident  of  Iowa,  and  that 
the  note  was  made  with  reference  to  the  laws  of  Iowa, 
and  was  in  fact  an  Iowa  contract.  The  cause  was  tried 
in  equity  to  the  court,  and  a  judgment  entered  for  the 
plaintiflE,  but  a  vendor's  lien  refused. 

II.  This  case  has  once  before  been  in  this  court. 
See  49  N.  W.  Rep.  104.  On  the  trial  below,  plaintiflE 
introduced  in  evidence  the  will  of  Rufas  Burnham,  and 
the  probate  thereof  in  the  state  of  New  York.  It  is 
said  that  this  can  not  be  done,  as  the  will  was  never 
probated  in  this  state.  This  will  gave  to  plaintiff 
certain  property,  including  the  note  in  suit,  after  the 
payment  of  lawful  debts  and  obligations  of  deceased, 
his  funeral  expenses,  and  certain  legacies.  The  exe- 
cutor testified  that  all  these  had  been  paid  before  he 
delivered  the  note  to  plaintiflE.  The  note  is  payable  to 
bearer;  it  is  shown  to  have  been  properly  delivered 
to  plaintiflE;  it  was  in  her  possession;  and  possession, 
alone,  of  such  a  note,  authorizes  the  holder  to  sue 
thereon.  McCormick  v.  Chrundy  Co.,  24  Iowa,  382; 
Allensworth  v.  MoorSj  3  G.  Greene,  273 ;  Riggs  v.  Pricey 
Id.  334.  In  the  case  at  bar,  plaintiflE 's  petition  con- 
tained an  unnecessary  allegation  showing  how  she 
derived  title  to  the  note.  If  she  had  simply  averred 
her  ownership  and  possession,  and  claimed  the  amount 
due  thereon,  it  would  have  been  a  suflScient  allegation 
of  her  title;  and,  the  note  being  in  her  possession,  the 
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presumption  of  law  would  obtain,  until  rebutted,  that 
she  was  the  owner  of  the  instrument.  Allensworth  v. 
MoorSj  Id.  273;  Ruhey  v.  Culbertson,  35  Iowa,  264; 
Stoddard  v.  Burtofiy  41  Iowa,  582 ;  King  v.  Oottschalkj 
21  Iowa,  512 ;  Hesser  v.  Dorany  41  Iowa,  468.  Now, 
although  plaintiff  had  made  an  unnecessary  allegation 
in  her  petition,  she  was  not  bound  to  establish  the 
same  on  the  trial.  As  the  defendant  introduced  no 
evidence  to  overcome  the  presumption  of  ownership 
which  arises  from  the  possession  of  the  note,  plaintiff's 
case,  as  to  title  to  the  note  and  right  to  sue  thereon, 
was  established  prima  facie  by  her  introduction  of  the 
note  in  evidence ;  and  the  introduction  of  the  will,  and 
probate  thereof,  to  show  how  her  title  was  devolved, 
was  not  necessary  until  defendant  had  introduced 
evidence  to  overcome  the  legal  presumption  which 
arose  from  her  possession  of  the  note.  Hence,  we  may 
discard  the  will  and  its  probate  entirely,  and  still 
plaintiff's  case,  as  to  title  and  right  to  sue,  is  complete. 
Under  these  circumstances,  we  need  not  determine 
whether  the  will,  and  probate  of  it,  could  properly  be 
introduced  in  evidence,  as,  if  error,  it  could  work  no 
prejudice. 

III.  On  the  former  appeal,  it  was  held  that  the 
note,  on  its  face,  would  be  presumed  to  be  payable  in 
Iowa;  that  where  a  contract  was  made  in  one  state  to 
be  performed  in  another,  and  a  rate  of  interest  was 
contracted  for  which  was  lawful  in  the  one  state  and 
unlawful  in  the  other,  it  would  be  presumed  that  the 
parties  contracted  with  reference  to  the  laws  of  the  state 
wherein  the  stipulated  rate  of  interest  was  lawful,  and 
such  presumption  would  prevail  until  overcome  by 
proof  that  the  transaction  was  a  device  to  defeat  the 
law  against  usury.  It  was  also  held  that,  in  cases  like 
that  at  bar,  the  law  will  effectuate  the  intention  of  the 
parties.  These  propositions  are  all  supported  by 
authorities  cited  in  the  opinion.    Bigelow  v.  Bwrnham^ 


Jan.  1894]  Ligelow  v.  Bubnham.  303 

83  Iowa,  120;  49  N.  W.  Rep.  104.  Counsel  for  defend- 
ant contend  that  the  contract  was  made  in  New  York, 
and  was  to  be  performed  there,  and,  as  it  reserved  a 
greater  rate  of  interest  than  is  allowed  under  the  laws 
of  that  state,  it  is  void.  We  have,  no  doubt,  from  the 
record  now  before  us,  that  the  contract  evidenced  by 
the  note  was  made  in  New  York.  Defendant  went  to 
New  York  from  Iowa  on  a  visit,  and,  while  at  his  father's 
house,  entered  into  the  agreement  to  borrow  the  money 
for  which  the  note  was  given.  The  note,  while  dated 
in  Storm  Lake,  Iowa,  was,  in  fact,  executed  and  deliv- 
ered in  New  York.  The  money  loaned  was  there  paid 
over  to  defendant.  In  view  of  what  was  said  in  the 
former  appeal,  and  of  the  grounds  on  which  we  rest 
our  present  decision,  we  do  not  deem  it  necessary  to 
enter  into  a  discussion  of  the  question  as  to  whether 
the  presumption  which  the  law  raises  as  to  the  place  of 
payment  being  in  the  state  of  Iowa  can  be  overcome 
by  parol  evidence  showing  that  payment  was  to  be 
made  elsewhere.  Now,  it  is  conceded  by  counsel  that 
a  citizen  of  one  state  may  loan  money  to  a  citizen  of 
another  state,  and  contract  for  the  rate  of  interest 
allowed  in  the  latter  state.  If  that  was  the  transac- 
tion between  the  parties  to  this  note,  then  it  may  be 
enforced  in  this  state.  We  think  the  parties  entered 
into  this  contract  in  view  of,  and  expecting  it  to  be  con- 
trolled by,  the  laws  of  Iowa,  and  that  it  is  valid  and 
enforceable  here.  From  the  record,  it  appears  that 
defendant  had,  for  a  long  time  before  the  execution  of 
this  note,  been  a  resident  of  Iowa,  and  when  he  execu- 
ted it  he  was  such  a  resident.  It  seems  clear  that  it 
was  the  intention  of  his  father,  in  making  the  loan,  to 
have  it  controlled  by  the  laws  of  Iowa.  Both  parties 
knew  that  a  note  drawing  seven  per  cent,  interest  would 
be  void  under  the  laws  of  New  York.  The  note  was 
dated  ** Storm  Lake,  Iowa;''  no  particular  place  of  pay- 
ment was  mentioned;  and,  at  lea^t,  in  the  absence  of 
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evidence  to  the  contrary,  it  would  be  payable  there. 
The  conversation  had  with  reference  to  the  dating  of 
the  note  clearly  indicates  that,  so  far  as  the  payee  was 
concerned,  he  intended  the  contract  to  be  governed  by 
our  laws.  The  defendant  accepted  the  money  knowing 
that,  and  we  think,  under  all  the  circumstances,  it 
should  be  held  that  both  parties  entered  into  the  con- 
tract in  view  of  the  law  of  Iowa  as  to  interest.  The 
defendant,  for  years,  treated  the  contract  as  valid  and 
binding  upon  him  under  our  law;  and  he  ought  not 
now  to  be  permitted,  under  all  the  circumstances,  to 
claim  that  it  was  a  device  to  defeat  the  usury  laws  of 
New  York.  We  have  not  deemed  it  necessary  to  refer 
to  the  authorities,  as  they  are  fully  cited  in  the  opinion 
on  the  former  appeal.  Besides,  there  is  no  contention 
as  to  the  right  of  parties,  in  such  a  case,  to  contract  with 
reference  to  the  rate  of  interest  lawful  in  either  state, 
and  we  hold  that  the  testimony  shows  that  that  is  what 
was  done  in  the  case  at  bar.  We  discover  no  reason 
why  defendant  should  not  pay  this  note.  The  judg- 
ment below  is  AFFIRMED. 
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1^^  ?8J|       Democrat   Publishing   Company,  Appellant,    v.    E. 
■  Lewis  et  al. 

Wrongful  Selection  of  County  Paper:  appeal  howteibd.  On 
the  trial  of  an  appeal  to  the  district  court  from  a  finding  made  by  a 
board  of  sapervisors  on  a  charge  of  fraud  against  an  applicant  desir- 
ing to  have  his  paper  designated  a  county  paper,  ex  parte  affidavits  are 
inadmissible.    Code,  307,  2504,  2508,  2513  and  2741,  construed.     (1) 

Same:  at  heabing  before  board.  Whether  such  affidavits  are  admis- 
sible at  the  hearing  before  the  board,  admits  of  grave  doubt.     (1) 

Benefit  of  Suit  not  Considered.  The  fact  that  the  costs  exceed  the 
benefits  to  be  realized  from  the  litigation^  can  not  change  prescribed 
rules  of  evidence.     (3) 

Jurisdiction  on  Appeal:  Amount  Involved.  This  court  has 
jurisdiction  on  appeal,  unless  it  appears,  by  the  pleadings,  that  less 
than  one  hundred  dollars  is  involved.    Code,  section  3173.    (2) 
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Appeal  from  Lucas  District  Court. — ^Hon.  H.  C. 
Tbavekse,  Judge. 

Satubday,  Febbuaby  3, 1894. 

The  plaintiff  company  is  the  publisher  of  the 
Chariton  Democrat^  published  in  Lucas  county.  The 
Chariton  Patriot  and  the  Chariton  Herald  are  also  pub- 
lished in  that  county,  the  Patriot  being  published  by 
the  defendant  Lewis.  Each,  under  the  law  as  to 
county  printing,  filed  with  the  county  auditor  certified 
statements  of  bona  fide  subscribers,  and  the  board  of 
supervisors  selected  the  Herald  and  Patriot^  and 
awarded  to  them  the  printing.  Thd  plaintiff  company 
appeal. — Reversed. 

J.  A.  Penick^  G.  G.  Leach  and  Will  H.  Barger  for 
appellant. 

Sttmrt  (&  Bartholomew  for  appellees. 

Gbangeb,  C.  J. — The  selection  of  the  Herald  as 
one  of  the  papers  to  do  the  county  printing  is  conceded 
to  be  correct,  and  it  is  not  involved  in  the  controversy. 
To  the  certified  statement  of  subscribers,  as  filed  by 
the  plaintiff  company,  the  publisher  of  the  Patriot 
filed  charges  of  fraud,  and  the  board  of  supervisors, 
in  its  investigation  of  the  charges,  received  and  con- 
sidered a  large  number  of  ex  parte  affidavits  offered  to 
sustain  the  charge  of  fraud.  At  the  trial  in  the  dis- 
trict court,  one  hundred  and  seventeen  such  affidavits 
were  admitted  in  evidence,  against  the  objection  of 
plaintiff  as  incompetent,  and,  upon  such  ruling  of  the 
court,  error  is  assigned.  The  following  is  section  307 
of  the  Code:  *'The  board  of  supervisors  shall,  at  its 
January  session  of  each  year,  select  two  newspapers 
published  within  the  county,  or  one,  if  there  be  but  one 
published  therein,  having  the  largest  number  of  lona 
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fide  yearly  subscribers  within  the  county,  which  circu- 
lation shall  be  determined  as  follows:  In  case  of  con- 
test the  applicants  shall  each  deposit  with  the  county 
auditor,  on  or  before  a  day  named  by  the  board  of 
supervisors,  a  certified  statement  subscribed  and  sworn 
to  before  some  competent  officer,  giving  the  names  of 
the  several  postoffices,  and  the  number  and  names  of 
the  bona  fide  yearly  subscribers  receiving  their  papers 
through  each  of  said  offices  living  within  the  county, 
such  statements  to  be  in  sealed  envelopes  and  opened 
by  the  county  auditor  upon  direction  by  the  board  of 
supervisors  to  do  so ;  and  the  two  applicants  thus  show- 
ing the  greatest  number  of  l(yna  fide  yearly  subscribers 
living  within  the  bounty  shall  be  the  county  official 
papers,  in  which  all  the  proceedings  of  the  county 
board  of  supervisors  •  •  •  shall  be  published,  at 
the  expense  of  the  county,  during  the  ensuing  year. 
*  *  *  In  case  charges  of  fraud  are  made  by  an 
aggrieved  publisher,  the  board  shall  seek  other  evi- 
dence of  circulation,  and  the  aggrieved  publisher  shall 
have  the  right  of  appeal  to  the  circuit  (district)  court 
for  redress  of  grievance.  Said  appeal  shall  be  taken 
as  in  ordinary  actions.  ^^  Appellant,  with  a  view  evi- 
dently to  strengthen  its  position  as  to  proper  evidence 
in  the  district  court,  contends  that  such  affidavits  are 
not  proper  before  the  board  of  supervisors  under  the 
requirements  of  the  law  that,  where  charges  of  fraud 
are  made,  it  **shall  seek  other  evidence  of  circulation,^^ 
but  contends  that,  when  the  charges  are  made,  the 
board  becomes  a  judicial  tribunal,  and  can  only  receive 
evidence  that  would  be  proper  in  an  ordinary  judicial 
tribunal.  The  practice  assailed  is  open  to  grave  doubts ; 
but,  as  it  is  not  essentially  involved  in  the  assignments 
of  error  we  are  to  consider,  we  do  not  determine  it. 
If  we  assume,  for  the  purposes  of  the  case,  that,  in  the 
proceeding  before  the  board,  it  was  not  limited  to  the 
ordinary  rules  of  judicial  inquiry,  but  might  obtain 
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information  as  to  the  circulation  in  any  way  that 
seemed  to  it  best,  including  ex  parte  affidavits,  it  does 
not  follow,  as  a  legal  conclusion,  that  the  same  liber- 
ality is  to  obtain  in  the  district  court  when  the  proceed- 
ing is  brought  there  on  appeal.  The  appeal  presents 
to  the  district  court  an  issue  of  fact  on  a  charge  of 
fraud.  It  is  an  issue  of  fact,  pending  for  trial  in  a 
judicial  tribunal.  Remedies  are  divided  into  actions 
and  special  proceedings.  Code,  section  2504.  The  two 
embrace  every  remedy  in  civil  cases.  After  defining 
^hat  actions  must  and  may  be  brought  by  equitable 
proceedings,  and  then  what  may  be  brought  by  ordi- 
nary proceedings  (sections  2508-2512),  it  is  said  (sec- 
tion 2513):]  **In  all  other  cases,  except  as  in  this  Code 
otherwise  provided  the  plaintiff  must  prosecute  his 
.action  by  ordinary  proceedings.^^  It  is  nowhere 
"otherwise  provided^'  as  to  cases  like  this.  The  sec- 
tion of  the  Code  permitting  the  appeal  from  the  action 
of  the  board  (307)  provides  that  the  **appeal  shall  be 
taken  as  in  ordinaiy  actions.^'  With  these  provisions, 
there  can  be  really  no  doubt  but  that  the  case  was  in 
the  district  court  for  prosecution  as  an  ordinary  action. 
By  section  2741  it  is  provided:  **A11  issues  of  fact  in 
ordinary  actions  shall  be  tried  upon  oral  evidence 
taken  in  open  court,  except  that  depositions  may  be 
used  as  now  provided  by  law.'^  These  provisions  of 
ihe  law  are  in  the  title  of  the  Code  ^*0f  Procedure  in. 
Courts  of  Original  Jurisdiction;'^  so  that,  even  though 
they  might  not  be  applicable  to  a  tribunal  not  a  court 
of  original  jurisdiction,  they  do  apply  to  proceedings 
pending  in  a  court  of  such  jurisdiction.  After  the 
appeal,  the  action  was  one  in  a  court  of  original  juris- 
diction, with  an  issue  of  fact  to  be  tried,  making 
43ection  2741  directly  applicable.  These  considerations 
seem  very  conclusive  of  the  question  before  us,  and 
the  district  court,  in  admitting  the  affidavits,  was 
in  error.    The  fact  that  the  court  offered  to  permit 
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appellant  to  produce  the  affiants  for  cross-examination 
would  not  change  the  rule.  It  was  a  question  of  tha 
admissibility  of  direct  testimony. 

II.  Appellees  present  a  question  as  to  the  juris- 
diction of  this  court,  because  there  is  no  certificate,, 
and  the  amount  in  controversy  is  less  than  one  hun- 
dred dollars.  The  difficulty  is  that  the  amount  in 
controversy  does  not  appear,  and,  under  the  law,  we 
are  without  jurisdiction  only  when  the  amount  is  less 
than  one  hundred  dollars,  **as  shown  by  the  pleadings.^' 
Code,  section  3173. 

III.  There  is  a  claim,  that  because  of  the  number 
of  witnesses,  and  the  great  expense  of  producing  them, 
the  costs  would  far  exceed  any  benefits  to  be  realized 
from  the  litigation.  The  prescribed  rules  of  evidence 
can  not  be  changed  to  meet  such  emergencies.  They^ 
apply  to  all  cases  alike.    The  judgment  is  revebsed. 


A.  M.  Haggard,  Appellant,  v.  W.  G.  Holmes  et  al. 

Family  NecesBaries  Defined:  liabiutt  of  wife  for.  A  oonnty^ 
history  bonght  by  the  husband,  ooDtaining  piotures  of  himBolf  and 
wife,  which,  while  used  by  the  family  and  properly  classed  as  for  it» 
use  and  benefit,  is  not  needed  by  it,  is  not  chargeable  upon  the  wife 
when  she  forbids  the  (purchase  and  notifies  [the  vendor  that  she  will 
not  be  bound  by  it.  Code,  section  2214,  and  Devendorf  v,  Emerson, 
66  Iowa,  698,  eanstrued  and  appUed. 

Appeal  from  Muscatine   District  Cowrt. — ^Hon  W.  F^^ 
Bbannan,  Judge. 

Satubday,  Febbuaby  3, 1894. 

Action  to  recover  the  amount  due  on  certain  prom- 
issory notes  given  by  the  defendant  W.  Q-.  Holmes. 
His  wife  and  codefendant  Hannah  Holmes,  filed  a 
demurrer  to  the  petition,  which  was  overruled,  and 
then  filed  an  answer,  which  contained  two  divisions.  A 
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demurrer  of  the  plaintiff  to  the  second  division  was 
overruled.  He  elected  to  stand  on  his  demurrer,  and 
judgment  was  rendered  in  favor  of  Hannah  Holmes 
for  costs.    The  plaintiff  appeals. — Affirmed. 

N.  Bosenberger  and  Detwiler  <&  Doran  for  appel- 
lant. 

No  appearance  for  appellee. 

Robinson,  J. — The  petition  alleges  that  the  defend- 
ant W.  Q-.  Holmes  purchased  an  atlas  or  history  of 
Muscatine  county,  Iowa,  with  pictures  of  himself  and 
his  wife  inserted  therein,  and  that  he  gave  the  notes  in 
suit  in  settlement  of  the  indebtedness  incurred  by  his 
purchase;  that  the  book  was  purchased  for  the  benefit 
of  the  family  of  the  defendants,  and  was  used  and  kept 
for  use  by  the  family.  In  the  second  division  of  her 
answer,  Mrs.  Holmes  alleges  that,  when  the  vendor  of 
the  book  sought  to  sell  it  to  her  husband,  she  protested 
to  the  vendor  against  the  purchase,  and  notified  him 
that  she  did  not  want  the  atlas,  and  would  not  purchase 
or  pay  for  it ;  that  the  vendor  induced  her  husband  to 
take  the  book,  and  give  his  notes  for  it,  against  her 
protest,  well  knowing  that  she  had  refused  to  sanction 
or  consent  to  the  purchase,  with  intent  to  cheat  and 
defraud  her,  and  to  compel  her  to  pay  for  the  book 
from  her  separate  property,  under  the  pretense  that  the 
purchase  was  a  family  expense.  The  theory  of  the 
plaintiff's  demurrer  is  that  the  husband,  as  the  head  of 
the  faBftily,  had  the  right  to  incur  a  family  expense, 
and  thereby  charge  the  separate  property  of  the  wife, 
although  she  objected  to  the  purchase,  and  refused  to 
consent  to  it.  The  pleadings  do  not  show  that  the  book 
was  a  family  necessity.  Something  is  claimed  by  the 
appellant  from  the  ruling  of  the  district  court  on  Mrs. 
Holmes'  demurrer  to  his  petition,  but  the  most  that 
can  be  said  for  it  is,  that  it  held  that  the  book  was  an 
item  of  family  expense,  because  purchased  for,  and  kept 
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and  used  by,  the  family.  It  was  not  held,  and  the 
pleadings  do  not  show,  that  it  was  a  family  necessity. 
We  are,  therefore,  required  to  determine  whether  the 
husband  may  bind  the  property  of  the  wife  against  her 
will,  and  notwithstanding  her  protest,  in  purchasing  an 
article  which  is  used  by  their  family,  and  is  properly 
classed  as  for  the  use  and  benefit  of  the  family,  but  is 
not  necessary  for  it.  Section  2214  of  the  Code  is  as  fol- 
lows: "2214.  The  expenses  of  the  family  and  the  edu- 
cation of  the  children  are  chargeable  upon  the  property 
of  both  husband  and  wife,  or  either  of  them,  and  in 
relation  thereto  they  maybe  sued  jointly  or  separately.'^ 
That  section  was  construed  in  Devendorfv-.  Emerson,  66 
Iowa,  698,  24  N.  W.  Rep.  515,  where  it  was  held  that 
family  supplies  sold  to  the  wife,  when  the  sale  had 
been  forbidden  by  the  husband,  there  being  no  evidence 
that  there  was  a  necessity  for  the  purchase,  were  not 
chargeable  upon  the  property  of  the  husband.  Some 
prominence  was  given  to  the  fact  that,  as  a  general 
rule,  the  husband  is  the  one  upon  whom  the  family 
depends  for  support,  and  that  he  was  supporting  the 
family  in  that  case,  and  had  the  right  to  decide  of  whom 
he  would  purchase  the  family  supplies;  but  the  decision 
did  not  wholly  rest  upon  that  fact.  We  think  that  the 
doctrine  of  that  case  is  applicable  to  this,  and  that  the 
husband  can  not  fix  a  liability,  as  against  the  wife,  by 
purchasing  articles  for  the  family  which  are  not  needed 
by  it,  when  she  has,  in  eflEexjt,  forbidden  the  purchase, 
refusing  to  be  bound  by  it,  and  has  duly  notified  the 
vendor  of  that  fact.  We  conclude  that  the  demurrer 
of  plaintiflE  was  properly  overruled,  and  the  judgment 
of  the  district  court  is  affibmed. 
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Mbs.  E.  M.  Heffelfingek,  Appellant,  v.  A.  Hummel. 

Settlement  of  Disputed  Claims:  Consideration.  A  oontraot 
establishing  a  balance  due  to  one  party  to  it  in  lieu  of  disputed  claims 
between  the  two,  is  on  good  consideration.     (2) 

Saiie.  It  is  held  that  the  evidence  establishes  such  a  contract,  and  there 
is  a  reversal  for  a  contrary  holding,  below.     (1) 

Appeal  from    Orundy   District    Court. — Hon.    J.    L. 
HusTED,  Judge. 

Saturday,  Februaby  3, 1894. 

Action  to  recover  for  damages  alleged  to  have 
been  caused  to  plaintiff  by  sales  of  intoxicating  liquors 
made  bj^  defendant  to  the  husband  of  plaintiff,  and  to 
establish  a  lien  therefor  upon  certain  real  estate;  also, 
to  recover  an  amount  alleged  to  be  due  on  account. 
There  was  a  hearing  on  the  merits,  and  a  decree  in 
favor  of  defendant.     The  plaintiff  appeals. — Reversed. 

C.  E.  Albrook  for  appellant. 

B.  J.  Williamson  and  Boies^  Couch  &  Boies  for 
appellee. 

Robinson,  J. — The  original  petition  in  this  case 
was  filed  September  24,  1891,  and  demanded  judgment 
against  defendant  for  the  sum  of  five  thousand  dollars 
on  account  of  sales  of  intoxicating  liquors  made  to  the 
husband  of  plaintiff,  and  consequent  damages  to  her, 
and  asking  that  her  claim  for  damages  be  established 
as  a  lien  upon  the  premises  in  which  the  sales  were 
made;  also  demanding  judgment  for  two  hundred  and 
sixty-nine  dollars  and  fifty  cents  for  medical  services 
rendered  by  the  husband  of  plaintiff  at  the  request  of 
defendant,  the  claim  for  which,  the  petition  alleges, 
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has  been  assigned  to  the  plaintiff.  In  November  the 
defendant  answered  the  petition,  denying  some  of  its 
averments,  and  pleading  the  statute  of  limitations  as  to 
some  of  the  alleged  sales.  He  denied  any  indebtedness 
on  the  account  in  excess  of  the  sum  of  one  hundred 
and  eighty-three  dollars.  On  the  eighth  day  of  Decem- 
ber the  plaintiff  filed  a  supplemental  petition,  in  which 
she  alleged  that  in  the  latter  part  of  September,  and 
since  the  commencement  of  the  action,  she  and  the 
defendant  had  agreed  that  he  should  pay  her  the  sum 
of  five  hundred  dollars  and  costs  as  settlement  in  full 
of  her  claims  set  out  in  the  petition,  and  including  an 
account  defendant  had  presented  as  an  offset  to  the 
account  assigned  to  her.  She,  therefore,  demanded 
judgment  against  him  for  five  hundred  dollars  on  the 
agreement  of  settlement  and  costs.  The  defendant 
filed  an  answer  to  that  pleading,  in  which  he  denied  its 
averments,  and  alleged  that  the  agreement  of  settle- 
ment had  not  been  carried  out  by  plaintiff,  and  that  it 
was  without  consideration  and  void.  The  action  was 
tried  as  in  equity,  and  after  a  hearing  on  the  merits  the 
supplemental  petition  was  dismissed.  At  a  subsequent 
term,  but  before  the  judgment  entry  had  been  signed, 
the  court,  on  the  application  of  defendant,  corrected 
the  record,  and  made  it  show  that  both  the  original 
and  supplemental  petitions  had  been  dismissed.  The 
appeal  is  from  the  judgment  as  first  rendered  and  as 
corrected. 

I.  The  appellee  contends  that  the  evidence  does 
not  show  that  a  settlement  was  made  as  claimed. 
The  averment  of  the  pleading  that  the  settlement  was 
made  in  September  was  evidently  an  error,  as  the 
negotiations  for  it  were  not  concluded  until  after  the 
answer  to  the  original  petition  was  filed.  The  plaintiff 
was  married  to  her  husband  about  thirteen  years 
before  the  hearing  in  the  district  court  was  had,  and 
during  that  time  they  had  resided  in  Grundy  Center. 
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He  was  a  physician,  and  the  defendant  was  a  saloon 
keeper,  and,  later,  a  druggist.  The  plaintiflE  claimed 
that  defendant  had  sold  her  husband  intoxicating 
liquors  for  several  years,  and  that,  in  consequence  of 
drinking  liquors  so  obtained,  she  had  sujffered  personal 
violence  from  him,  and  had  been  injured  in  her  means 
of  support.  Her  husband  had  rendered  professional 
services  for  the  family  and  brother  of  defendant,  on 
account  of  which  he  admitted  an  indebtedness,  as 
stated,  for  services  rendered  his  family.  Before  this 
action  was  commenced  he  presented  an  account  to  the 
plaintiflE  against  her  husband  for  merchandise  of 
various  kinds  to  the  amount  of  one  hundred  and  sixty- 
six  dollars  and  sixty-six  cents,  and  for  an  item  of 
seventy-five  dollars  **for  saloon  bill.^*  After  the  action 
was  commenced,  he.  visited  her  several  times  for  the 
purpose  of  effecting  a  settlement.  She  states  that  he 
finally  offered  to  pay  her  five  hundred  dollars  and  costs 
in  settlement  of  the  matter  in  controversy  between 
them,  and  that  she  accepted  the  offer.  She  further 
states  that  he  left  her  when  the  settlement  had  been 
effected,  promising  to  return  with  the  money  and  pay 
her  within  fifteen  minutes ;  that  he  did  not  return  as 
agreed,  and  has  never  paid  her  any  money;  that  he 
afterward  called  on  her,  and  asked  her  to  accept  less 
than  the  sum  agreed  upon,  but  that  she  refused  to  do 
it,  insisting  that  they  had  already  effected  a  settlement; 
that  he  admitted  that  they  had  done  so,  but  said  he 
had  changed  his  mind.  She  is  corroborated  in  what 
she  says  in  regard  to  his  admissions  by  two  witnesses. 
The  defendant  denies  the  alleged  settlement,  and  says 
he  offered  her  but  four  hundred  dollars,  which  she 
refused  to  accept.  He  denies  the  alleged  admission, 
and  in  that  is  corroborated  by  one  witness.  The  answer 
denies  knowledge  or  information  of  the  assignment  of 
the  account  claimed  by  plaintiff  suflBcient  to  form  a 
belief.    The  evidence  in  regard  to  the  assignment  is 
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meagre,  but  sufficient,  in  the  absence  of  conflicting 
evidence,  to  show  that  the  account  is  owned  by  the 
plaintiflE.  Several  questions,  which  treated  the  account 
as  having  been  assigned  to  her,  were  answered  in 
the  affirmative  without  objection  on  the  part  of  defend- 
ant, and  we  think  it  is  established  that,  at  the  time  it  is 
claimed  the  settlement  was  made,  the  defendant  owed 
the  plaintiff  one  hundred  and  eighty-three  dollars  on 
the  account.  While  the  attempts  for  a  settlement  were 
being  made,  the  defendant  admitted  to  her  that  money 
would  not  compensate  her  for  the  damages  she  had 
sustained  by  reason  of  the  sales  of  liquor  to  her  husband, 
but  he  claimed  he  had  not  made  all  of  them.  We  are 
satisfied  that  defendant  considered  himself  liable  to 
plaintiff  for  a  considerable  sum  of  money  on  account 
of  the  claims  she  was  urging  against  him,  and  that  for 
the  purpose  of  settling  them  he  agreed  to  pay  her  the 
sum  of  five  hundred  dollars  and  costs.  The  greater 
number  of  witnesses  testify  to  that  effect,  and  they  are 
corroborated  to  some  extent  by  the  admission  of  the 
defendant,  and  the  conditions  which  are  shown  to 
have  existed  when  the  settlement  was  made. 

II.  The  appellee  contends  that  the  agreement  was 
for  an  accord  and  satisfaction,  and,  as  it  has  not  been 
executed,  that  it  can  not  be  enforced.  He  admits, 
however,  that  **when  the  owners  of  conflicting  and 
disputed  claims  against  each  other,  or  the  parties  to  a 
disputed  and  unliquidated  claim  in  favor  of  one  and 
against  the  other,  enter  into  a  contract  by  which  the 
original  demand  or  demands  are  waived  and  extin- 
guished,— a  contract  which  is  made  and  accepted  in 
lieu  of  the  original  demands  and  in  satisfaction  of 
them, — such  a  contract  is  supported  by  a  sufficient 
consideration  and  is  valid.''  This  is  in  substance  a 
correct  statement  of  the  law.  Schaben  v.  Brunning^  74 
Iowa,  102,  36  N.  W.  Rep.  910;  Nelson  v.  Hagen,  72 
Iowa,  706,  31  N.  W.  Rep.  875}  Richardson  <&  Boynton 
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Co.  V.  Independent  District  of  Hamptony  70  Iowa,  574,^ 
31  N.  W.  Rep.  871;  Merry  v.  Allen,  39  Iowa,  235; 
Hall  V.  Smithy  15  Iowa,  584.  We  think  this  case  is 
governed  by  the  rule  of  the  cases  cited.  The  agree- 
ment was  intended  to  be  a  settlement  of  all  matters  in 
dispute  between  the  parties,  and  to  be  in  lieu  of  other 
liabilities  which  were  claimed  to  exist.  We  conclude 
that  the  decree  of  the  district  court  is  erroneous,  and  it 
Is  therefore  reversed. 


B.  A.  WiLLSON,  Appellant,  v.  Felthouse  Brothers  r^rmi 

&M00RE.  Ml 

AttachinfiT  Mortgaged  Property  without  Statutory  Deposit  t 
WAIVER.  No  one  but  the  mortgagee  can  insist  that  an  attaching  cred- 
itor shall  pay  his  mortgage,  or  deposit  enough  to  do  so  with  the  derk,^ 
as  provided  by  Acts,  Twenty- first  General  Assembly,  chapter  117, 
section  1,  and  the  mortgagee  may  waive  his  rights  under  that  act. 

Appeal  front  Cerro  Gordo  District  Court. — Hon.  Qt.  W.^ 
RuDDiCK,  Judge. 

Saturday,  February  3, 1894. 

On  the  eleventh  day  of  February,  1892,  one  Anns- 
bury  made  to  the  plaintiflE  a  written  assignment  of  his^ 
property  for  the  benefit  of  his  creditors.  This  action 
was  brought  by  the  assignee  to  recover  damages  of  the 
defendants  for  wrongfully  taking  and  disposing  of  cer- 
tain property  belonging  to  the  insolvent  assignor.  It 
was  held  by  the  district  court  that  the  defendants  wero 
not  liable,  and  plaintiflE  appeals. — Affirmed. 

Wm.  Hoy  J  A.  H.  Cummings  and  Cliggitt  £Bule  for 
appellant. 

Blythe  &  Marhley  and  B.  Wilber  for  appellees. 
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EoTHROOK,  J. — The  appeal  involves  but  one  ques- 
tion, and  the  controversy  between  the  parties  can  be 
better  understood  by  a  plain  statement  of  the  facts  than 
by  attempting  to  reproduce  the  averments  of  the  plead- 
ings. As  we  have  said,  Armsbury  made  an  assignment 
to  the  plaintiff  on  the  eleventh  day  of  February,  1892. 
The  defendants,  Felthouse  Brothers  &  Moore,  were  cred- 
itors of  Armsbury.  Long  before  the  assignment  was 
made,  Armsbury  executed  to  one  Willson  a  chattel 
mortgage  upon  property  which  was  included  in  the  gen- 
-eral  assignment.  The  mortgage  was  in  the  common 
form,  and  authorized  the  mortgagee  to  take  possession 
of  the  property  whenever  he  chose  so  to  do.  The  mort- 
gage was  duly  recorded,  and  the  debt  secured  thereby 
was  not  due  when  the  general  assignment  was  made. 
On  the  day  before  the  assignment  was  made,  the  said 
defendants  commenced  an  action  against  Armsbury  to 
recover  the  debt  due  to  them,  and  procured  a  writ  of 
attachment  against  his  property.  The  writ  was  levied 
on  the  property  included  in  the  chattel  mortgage  on  the 
eleventh  day  of  February,  and  before  Armsbury  made 
his  assignment  to  the  plaintiff.  The  writ  was  levied  on 
the  mortgaged  property  without  first  paying,  tendering, 
or  depositing  the  amount  of  the  mortgage  debt ;  and 
the  plaintiff  claims  that  the  levy  was,  for  that  reason, 
illegal  and  wrongful,  and  created  no  lien,  and  he 
demands  a  recovery  o£  the  value  of  the  mortgaged 
property.  It  should  further  be  stated  that  there  was  no 
showing  that  Armsbury,  the  mortgagor,  nor  Willson, 
the  mortgagee,  made  any  objection  to  the  levy  of  the 
attachment.  On  the  contrary,  it  appears  that,  within  a 
few  days  after  the  attachment  was  levied,  the  defend- 
ants paid  the  amount  of  the  mortgage  debt  to  the 
mortgagee,  and  took  an  assignment  of  the  mortgage. 
The  question  to  be  determined  involves  the  proper  con- 
struction of  chapter  117  of  the  Acts  of  the  Twenty-first 
Oeneral  Assembly.     That  part  of  the  chapter  directly 
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in  question  is  as  follows:  ''Section  1.  That  personal 
property  not  exempt  from  execution  hereafter  mortgaged 
or  heretofore  mortgaged  when  the  debt  secured  thereby 
is  due  may  be  taken  on  attachment  or  execution  issued 
at  the  suit  of  a  creditor  of  a  mortgagor,  but  before  the 
property  is  so  taken  the  oflBcer  or  plaintiflE  must  pay  or 
tender  to  the  holder  of  the  mortgage  the  amount  of  the 
mortgage  debt  and  interest  accrued,  or  must  deposit  the 
amount  thereof  with  the  clerk  of  the  district  court  of 
the  county  wherein  the  mortgaged  property  is  found, 
payable  to  the  order  of  the  holder  of  the  mortgage. 
*  *  *'^  It  appears  to  us  that  not  only  the  part  of  the 
law  above  quoted,  but  the  whole  scope  of  the  several 
sections  of  the  chapter,  show  plainly  that  the  statute 
was  designed  to  permit  a  creditor  to  do  just  what  was 
the  purpose  of  the  attachment  in  this  case.  Its  object 
was  to  enable  a  creditor  to  reach,  by  attachment,  the 
value  of  the  mortgaged  property  in  excess  of  the  amount 
necessary  to  discharge  the  mortgage  debt.  There  is  not 
one  word  in  the  whole  act  for  the  protection  of  the 
mortgagor.  We  have  no  doubt  that  the  mortgagee  may 
waive  any  right  to  a  deposit  of  the  amount  secured  by 
the  mortgage.  The  facts  in  this  case  show  that  there 
was  not  only  acquiescence  in  the  proceeding  by  the 
mortgagee,  but,  before  the  property  was  sold  on  the 
attachment,  the  mortgage  was  paid,  and  an  assignment 
of  the  mortgage  made  to  the  defendants.  The  plaintiflE, 
as  assignee,  stands  in  the  place  of  the  mortgagor.  The 
writ  of  attachment  was  levied  before  the  assignment  for 
the  benefit  of  creditors  was  executed.  We  do  not  think 
it  is  necessary  to  further  elaborate  the  question,  nor  to 
discuss  the  effect  of  adjudged  cases  cited  by  counsel.  It 
appears  to  us  that  an  examination  of  the  whole  of  the 
said  act  is  suflBcient  to  justify  the  correctness  of  the 
conclusion  which  we  have  reached.  Its  whole  purpose 
is  to  authorize  an  attachment  or  execution  in  such  cases 
by  paying  or  securing  the  mortgagee.    It  contains  no 


611 


3 


318  Tbask  v.  Tbask.  [90  Iowa 

provision  authorizing  the  mortgagor  to  interfere  with 
the  proceeding.  The  ease  is,  in  eflEect,  precisely  in  the 
same  attitude  that  it  would  be  if  the  mortgagee  had 
-expressly  waived  his  right  to  payment  of  the  mortgage, 
■and  assented  to  the  levy  of  an  attachment  on  the  prop- 
erty.   Affirmed. 


I  90    818 

'■^^i  Althea  Tbask,  Appellant,  v.  Chas.  Q-.  Tbask. 

106    68Q| 

112  lael  I>elivery  of  Deed  to  Third  Person:  when  ippEcnvE.    Where  a 

father  deliyerei  a  deed,  in  which  his  wife  joins,  granting  land  to  a  son, 
to  the  cashier  of  a  bank,  stating  to  him,  that  if  he,  the  father,  were 

y^go^R  taken  away  his  son  should  liaTe  what  he  had,  and  that  he  had  settled 

ii30   55  -with  his  wife,  the  deed  is  a  delivery  to  the  bank  of  a  conveyance  in 

90    3ig  pr(Bsenti,  and  takes  effect  upon  the  death  of  the  father,  by  relation, 

i?i_^  from  the  delivery  to  the   bank.    Minaon  v.   BaUey,  73  Iowa  544, 

90    318  approved. 


Appeal  from  Buchanan  District  Court. — Hon.  John  J. 
Ney,  Judge. 

Monday,  Febbuabt  5,  1894. 

This  is  a  suit  in  equity,  and  involves  the  rights  of 
the  plaintiff  and  the  defendant  in  certain  real  estate 
and  personal  property  once  owned  by  Ami  H.  Trask, 
now  deceased.  There  was  a  decree  in  the  district  court 
lor  the  defendant,  and  plaintiff  appeals. — Affirmed. 

Charles  E.  Bansier  for  appellant. 

E.  E.  Easner  and  H.  W.  Holman  for  appellee. 

EoTHROCK,  J. — Ami  H.  Trask  was  a  resident  of 
the  city  of  Independence,  in  this  state.  He  died  in  the 
month  of  June,  1891,  at  the  age  of  about  sixty-eight 
years.  The  plaintiff  is  his  widow,  and  the  defendant 
is  his  son.  He  was  twice  married.  The  defendant  is 
the  son  of  his  first  wife.    He  married  the  plaintiff 
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about  twenty  years  before  his  death.  His  death  was 
neither  sudden  nor  unexpected.  It  was  caused  by  the 
fatal  disease  known  as  cancer.  The  defendant  was 
the  only  child  born  to  him,  and  at  the  time  of  the 
father's  death  the  son  was  about  twenty-seven  years 
old,  and  was  married.  The  plaintiff  never  had  any  off- 
spring. During  the  life  of  Ami  H.  Trask,  he  accumu- 
lated property  of  the  value  of  from  thirty  to  forty  thou- 
sand dollars.  It  consisted  of  farms,  a  livery  barn  and 
livery  stock,  and  city  lots  and  bank  stock,  and  other 
property.  When  he  married  the  plaintiff,  she  had  an 
estate  in  her  own  right,  the  value  of  which  does  not 
very  clearly  appear.  It  consisted  in  part  of  a  dwelling 
house  and  some  city  lots.  It  does  not  appear  that  she 
at  any  time  transferred  any  of  her  property  to  the 
deceased.  In  January,  1891,  Mr.  Trask  went  to  Hot 
Springs,  Arkansas,  for  treatment  of  the  malady  with 
which  he  was  afflicted.  Before  making  that  trip  he 
made  his  last  will  and  testament,  and  also  a  deed  of 
what  was  known  as  the  Livery  Barn  Property,  and 
what  was  known  as  his  Sumner  Township  Farm. 
This  deed  was  made  to  his  son.  It  was  signed  and 
acknowledged  by  him  and  his  wife,  the  plaintiff  herein. 
At  the  same  time  he  made  to  his  son  a  bill  of  sale  of 
his  personal  property.  All  of  these  written  instru- 
ments were  placed  in  an  envelope,  and  delivered  to  the 
cashier  of  a  bank.  The  deceased  owned  other  real 
estate,  which  was  then  not  disposed  of.  He  returned 
from  the  Hot  Springs  in  the  April  following.  After 
his  return  there  was  a  misunderstanding  in  regard  to 
the  deed,  so  far  as  it  was  a  conveyance  of  the  Sumner 
township  farm.  The  plaintiff  herein  claimed  that  there 
was  a  mistake;  that  she  did  not  understand  that  the 
deed  conveyed  the  said  farm.  This  claimed  misunder- 
standing led  to  a  readjustment  of  the  matter,  and  the 
deceased  and  his  wife  each  consulted  attorneys,  and 
the    attorneys    conferred    with    each  other.    A  final 
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arrangement  was  made  by  the  parties,  which  was  in- 
tended as  a  settlement  of  all  their  property  rights. 
This  was  amicable,  and  appears  to  have  been  really 
agreed  upon  by  the  deceased  and  his  wife,  without  any 
interference  of  a^y  one.  It  was  in  pursuance  of  advice 
given  by  the  attorneys  of  both  the  husband  and  wife. 
The  attorneys  did  not  advise  as  to  the  amount  Trask 
should  give  his  wife.  That  matter  was  settled  by  the 
parties  themselves.  In  pursuance  of  this  arrangement 
conveyances  were  made  of  all  the  remainder  of  the 
Teal  estate  owned  by  Trask,  which  deeds  Mrs.  Trask 
signed  and  acknowledged.  A  deed  was  made  by  Mrs. 
Trask  of  all  her  real  estate  to  her  adopted  daughter, 
and  Mr.  Trask  joined  therein,  and  released  any  pros- 
pective right  he  might  have  in  her  property.  Up  to 
this  time  the  envelope  containing  the  will  and  the  deed 
to  the  Sumner  township  farm  and  livery  barn  property, 
and  the  said  bill  of  sale,  remained  in  the  bank.  On 
the  day  that  the  final  settlement  was  made,  the 
envelope  containing  these  instruments  was  taken  from 
the  bank,  because  it  had  been  claimed  that  Mrs.  Trask 
had  not  intended  to  execute  a  deed  for  the  Sumner 
township  farm ;  and  a  new  acknowledgment  was  written 
thereto,  by  which  she  again  acknowledged  its  execu- 
tion. When  this  was  done,  and  as  part  of  this  full 
settlement,  the  deceased  paid  to  his  wife  the  sum  of 
three  thousand,  five  hundred  dollars,  by  a  bank  check, 
which  was  in  these  words: 

^'Independence,  Iowa,  May  9th,  1891. 

^^ Peoples  National  Bank:  Pay  to  Althea  Trask  or 
order  ($3,500)  three  thousand  and  five  hundred  dollars. 
Settlement  of  all  claims  for  dower. 

**A.  H.  Teask.'^ 

On  the  same  day  the  will  and  bill  of  sale  of  the 
personal  property  and  the  deed  of  the  Sumner  township 
farm  were  replaced  in  the  same  envelope  and  returned 
to  the  bank. 
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This  action  is  grounded  upon  the  alleged  fact  that 
the  deed  of  the  Sumner  township  farm  and  the  bill  of 
sale  of  the  personal  property  did  not  pass  the  title  of 
the  property  to  the  defendant^  because  they  were  not 
delivered  to  him.  This  is  the  only  real  question  in  the 
case.  If  the  delivery  of  the  envelope  containing  these 
instruments  to  the  bank  passed  the  title  of  the  property 
therein,  the  decree  of  the  district  court  should  be 
aflBrmed.  If  it  did  not  pass  the  title,  the  decree  should 
be  reversed.  Counsel  for  the  respective  parties  have 
argued  this  question  at  great  length,  and  with  much 
ability.  They  have  presented  a  multitude  of  adjudi- 
cated cases  upon  the  question.  If  we  were  to  cite  and 
comment  upon  all  these  cases,  this  opinion  would  fill  a 
large  part  of  a  volume  of  our  reports,  and  such  a  review 
of  authorities  would  serve  no  useful  purpose.  The  rule 
is  well  settled.  The  diflBculty  arises  in  determining, 
under  the  facts  disclosed  in  evidence,  what  rule  of  law 
applies.  It  is  well  settled,  and  may  be  said  to  be  an 
established  rule,  that  a  deed  may  be  delivered  to  a 
third  person  for  the  grantee,  and,  if  subsequently 
assented  to  by  the  grantee,  it  will  be  as  good  a  delivery 
as  if  made  directly  to  the  grantee.  But  a  delivery  of  a 
deed  to  a  stranger,  to  be  delivered  to  the  grantee  at  the 
direction  of  the  grantor,  or  with  a  reservation  of  the 
right  in  the  grantor  to  countermand  it,  does  not  pass 
the  title.  A  delivery  to  a  third  person  does  not  author- 
ize a  presumption  that  it  is  done  with  the  intention  of 
passing  the  title.  The  facts  and  circumstances  attend- 
ing the  transaction  must  be  such  as  to  show  that  the 
grantor  intended  that  the  deed  should  be  delivered  by 
the  custodian  to  the  grantee.  Every  such  case  must 
be  determined  by  the  intention  of  the  grantor.  5  Am. 
and  Eng.  Encyclopedia  of  Law,  p.  445.  In  Stow  v.  Mil- 
ler, 16  Iowa,  460,  it  is  said:  **If  a  father  dies,  leaving 
among  his  papers  a  d^ed  pf  land,  duly  executed  iu  form 
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to  one  of  his  chfldren,  the  law  will  give  effect  to  the 
same,  if  there  is  anything  indicating  the  intention  of 
the  intestate  that  it  should  become  eflEective.  For 
example,  the  conveying  to  other  children  an  equal  por- 
tion of  his  real  estate,  as  was  done  in  this  case,  a  court 
of  equity  would  be  much  inclined,  in  order  to  eflEectuate 
the  ends  of  justice,  to  declare  the  deed  valid,  as  was 
done  in  the  case  of  ScrugJiam  v.  Woody  15  Wend.  545, 
and  this  is  about  as  far  as  the  courts  have  gone  on  this 
subject.'^  The  facts  attending  the  delivery  to  a  third 
person  which  may  pass  the  title  to  the  grantee  are  not 
required  to  be  such  as  that  it  is  beyond  the  mental 
power  of  the  grantor  to  alter  his  intention,  or  that  he 
has  not  the  physical  power  to  regain  possession  of  the 
deed.  Newton  v.  Bealer^  41  Iowa,  334.  As  we  have 
seen,  the  intention  of  the  grantor  is  the  polar  star  by 
which  courts  must  be  guided  in  determining  the  ques- 
tion. 

We  have  said  that  when  the  deed  and  bill  of  sale 
were  delivered  to  the  bank  the  last  will  and  testament 
was  in  the  same  envelope.  The  will,  so  far  as  it  relates 
to  his  wife,  was  as  follows:  *'I  give  and  bequeath  to 
my  wife  Althea  Trask,  one  third  of  all  property  of 
which  I  may  die  seised  or  possessed,  whether  the  same 
is  real  or  personal;  to  have  and  to  hold  the  same  for- 
ever, less  the  amount  already  paid  to  her,  and  paid  for 
improving  her  property.^'  At  the  time  the  papers  were 
deposited  with  the  bank,  the  testator  had  real  estate 
remaining  after  the  conveyance  of  the  Sumner  town- 
ship farm.  It  is  claimed  with  great  confidence  on  the 
part  of  appellant  that  the  grantor  surely  did  not  intend 
that  the  title  should  pass  to  his  son,  because,  when  he 
made  the  final  disposition  of  all  of  his  property,  on  the 
ninth  day  of  May,  1891,  he  placed  the  will  in  the  same 
envelope,  and  returned  it  to  the  bank.  It  is  to  be  con- 
ceded that  the  act  was  not  in  accord  with  an  intention 
that  the  title  to  the  property  should  pass  to  his  son ; 
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and  one  or  two  witnesses  testified  that  he  declared  to 
them,  after  the  final  settlement,  that  the  papers  did 
not  amount  to  anything,  or  words  to  that  effect.  In 
our  opinion,  this  and  other  evidence  relied  on  by  appel- 
lant is  fairly  overcome  by  the  other  facts  and  circum- 
stances in  the  case,  a  few  of  which  we  will  mention: 
It  does  not  clearly  appear  what  was  indorsed  on  the 
envelope  when  it  was  delivered  to  the  bank.  It  was 
first  delivered  to  the  cashier  of  the  bank  by  Trask,  in 
person.  He  stated  the  contents  of  the  envelope,  and 
told  the  cashier  they  were  for  Charlie,  his  son,  if  any- 
thing happened  to  him  (the  grantor).  This  was  the 
day  before  he  went  to  Hot  Springs.  After  his  return, 
and  it  was  made  known  that  his  wife  claimed  that  she 
did  not  intend  to  join  in  the  deed  to  the  Sumner  town- 
ship farm,  and  when  the  final  settlement  was  made, 
the  papers  were  withdrawn  from  the  bank,  for  no  other 
purpose  than  to  have  said  deed  re-acknowledged,  and 
when  that  was  done  it  was  immediately  returned  to  the 
bank.  It  appears  to  us  that  the  only  purpose  in  tak- 
ing the  deed  from  the  bank  was  to  make  it  effective 
against  any  assault  upon  it  which  might  afterward  be 
made  by  his  wife.  It  was  not  under  a  claim  that  he 
was  dissatisfied  with  the  deed,  but  quite  the  con- 
trary. Above  all,  there  is  the  undisputed  fact,  stand- 
ing out  all  through  the  evidence,  that  the  settlement 
made  on  the  ninth  day  of  May,  1891,  was  a  complete 
adjustment  of  all  their  family  property  rights;  and, 
when  the  envelope,  with  the  inclosures,  was  returned 
to  the  bank,  they  were  returned  for  the  son,  and  either 
at  or  about  that  time  he  stated  that,  if  he  should  be 
taken  away,  his  son  was  to  have  what  he  had,  and  that 
he  had  settled  with  his  wife.  This  is  strongly  corrob- 
orated by  the  check  for  three  thousand,  five  hun- 
dred dollars,  which  he  gave  her  when  the  settlement 
was  made.  We  might  cite  many  other  circumstances 
which  tend  to  show  that  the  title  to  both  the  real  and 
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personal  property  passed  by  the  delivery  of  the  deed 
and  bill  of  sale  to  the  bank.  But  it  is  not  necessary  to 
further  elaborate  the  case. 

There  is  a  question  made  about  whether  there  was 
a  change  of  the  possession  of  the  personal  property 
from  the  father  to  the  son.  There  was  no  occasion  for' 
such  change.  The  son  had  been  virtually  in  the  actual 
possession  for  some  time  before  the  bill  of  sale  was  made. 
We  will  say  that  there  is  no  claim  made  that  the  deed 
and  bill  of  sale  were  testamentary  in  their  character, 
and  invalid  because  not  executed  with  the  formalities  of 
a  will,  and  the  facts  do  not  warrant  any  such  conclusion. 
If  the  instruments  were  delivered  to  the  bank  as  con- 
veyances in  prcBsenti,  they  took  effect  upon  the  death 
of  the  father,  by  relation,  from  the  delivery  to  the 
bank.  Einson  v.  Bailey ^  73  Iowa,  544,  35  N.  W.  Eep. 
626.    The  decree  of  the  district  court  is  affibmed. 
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Im  w7  John  H.  Sohwabtz,  Appellant,  v.  Samuel  0.  Davis  & 

■  Company  et  al. 

Wrongful  Attachment  Without  Sale:  kkasurb  or  damagbs. 
Where  property  wrongfully  attached  is  taken  from  the  possession  of 
plaintiffs  mortgagees  who  are  selling  it  under  their  mortgages,  and 
independent  proceedings  are  brought  by  the  attachment  creditor  under 
which,  instead  of  the  attachment,  the  property  is  sold  by  consent, 
nominal  damages  only  can  be  reeovered  on  the  attachment  bond. 

Failure  to  givs  nominal  damages,  no  reversal.  An  omission  to  grant 
nominal  damages  will  not  warrant  a  reversal. 

Appeal  from  Des  Moines  District  Court. — Hon.  James 
D.  Smythe,  Judge. 

Monday,  Febeuaey  5, 1894. 

The  following  is  a  statement  of  facts  as  made  by 
appellant:  **Onthe  twenty-nintli  of  December,  1884, 
Samuel  C.  Davis  &  Company  sued  out  of  the  district 
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court  of  Lee  county  an  attachment  against  John  fi. 
Schwartz,  the  plaintiff  herein,  on  the  sole  ground  that 
Schwartz  was  then  about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors.  Defendant  Joseph  A. 
Smith  is  surety  on  the  attachment  bond  for  forty-five 
thousand  dollars,  which  was  filed  in  that  case.  The 
attachment  was  levied,  on  the  day  it  was  issued,  on  a 
stock  of  merchandise  belonging  to  Schwartz,  alleged  to 
be  of  the  value  of  one  hundred  and  thirty  thousand 
dollars.  J.  H.  Hellman  and  others  served  written 
notice  on  the  sheriff  of  their  claims  to  the  attached 
property  by  virtue  of  several  chattel  mortgages  thereon. 
Davis  &  Company  immediately  furnished  an  indemni- 
fying bond,  and  the  property  was  held  under  the  levy. 
The  attachment  suit  was,  on  the  application  of  Davis 
&  Company,  removed  to  the  United  States  circuit  court 
for  the  eastern  division  of  the  southern  district  of  Iowa, 
in  which  court  Davis  &  Company  filed  a  petition  in 
equity,  alleging  the  levy  of  said  writ  on  said  stock  of 
merchandise,  the  property  of  Schwartz;  that  the  levy 
was  then  of  full  force;  and  that  by  reason  thereof, 
they  were  entitled  to  have  a  lien  thereon,  to  secure 
their  debt  sued  for  in  the  attachment  suit.  It  was 
also  alleged  that  Schwartz  had  made  certain  mort- 
gages to  Hellman  and  others,  aggregating  forty-two 
thousand,  one  hundred  and  ten  dollars  and  eleven 
cents,  on  the  attached  property  for  the  purpose  of  hin- 
dering and  defrauding  creditors.  The  mortgagees  and 
Schwartz  were  made  defendants,  and  the  prayer  was 
that  the  mortgages  be  set  aside;  that  the  property  be 
decreed  to  be  the  sole  property  of  Schwartz,  subject  to 
their  attachment;  and  that  defendants  be  restrained 
from  suing  for  the  same.  In  that  suit  Davis  &  Com- 
pany subsequently  filed  an  application  for  a  receiver  to 
take  charge  of  and  sell  the  attached  property,  on  the 
ground  that  there  was  danger  of  deterioration  in  value, 
etc.    On  the  seventeenth  of  January,  1885,  the  court, 
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after  hearing  the  evidence  and  arguments  of  counsel, 
appointed  one  Kiser  receiver,  and  required  him  to 
cause  the  property  to  be  appraised,  and  to  sell  and  dis- 
pose of  the  same  in  such  manner  as  he  thought  fit,  at 
private  sale,  except  that  he  should  not  sell  at  less  than 
three  fourths  of  the  appraised  value;  the  net  proceeds 
of  sale  to  be  deposited  in  court,  to  the  credit  of  said 
equitable  suit.  The  receiver  being  thus  fully  empow- 
ered by  this  order  to  sell  the  entire  property,  a  ^ro 
forma  order  was  entered  by  the  same  court  five  days 
later  in  the  attachment  suit,  with  the  consent  of 
Schwartz,  that,  until  further  order,  Kiser  should  act  as 
receiver  in  the  attachment  suit,  making  his  reports, 
however,  only  in  the  equity  case.  The  attached  prop- 
erty was  appraised  at  eighty  thousand,  one  hundred 
and  sixty-nine  dollars  net,  and  was  sold  by  the  receiver 
for  fifty  thousand,  one  hundred  and  sixty-one  dollars 
net.  Schwartz  and  the  mortgagees  appeared  and 
answered  in  the  equitable  suit,  denying  all  allegations 
tending  to  show  the  invalidity  of  the  mortgages.  It 
was  then  stipulated  that  the  attachment  and  equity 
suits,  together  with  other  attachment  suits  which  had 
been  subsequently  brought  against  Schwartz,  should  be 
tried  together.  The  causes  were  afterwards  referred  to 
P.  T.  Lomax,  a  master  in  chancery,  for  hearing,  to 
report  his  findings  of  fact  and  conclusions  of  law  for 
the  information  of  the  court.  The  master  heard  the 
causes,  and  on  the  first  of  January,  1890,  five  years 
after  the  attachment  was  sued  out,  filed  a  lengthy 
report  of  his  findings  and  conclusions,  to  the  effect  that 
three  of  the  chattel  mortgages,  although  given  to 
secure  bona  fide  debts,  were  fraudulent  as  to  creditors, 
and  should  be  set  aside.  Exceptions  to  the  report  were 
filed,  on  the  ground,  among  others,  that  the  master 
should  have  found  that  the  mortgagor  and  mortgagees 
acted  in  good  faith,  and  that  there  was  no  evidence  show- 
ing, or  tending  to  show,  any  intention  on  the  part  of  the 
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mortgagor  or  mortgagees  to  hinder,  delay,  or  defraud 
the  creditors  of  Schwartz.  This  exception,  with  others, 
was  sustained,  and  the  court,  on  the  twentieth  of  June, 
1890,  adjudged  all  the  mortgages  to  be  valid,  and  that 
the  debts  secured  thereby  be  first  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  attached  property,  which,  being 
more  than  suflBcient  for  that  purpose,  the  balance  of 
the  fifty  thousand,  one  hundred  and  sixty-one  dollars 
was  adjudged  to  be  paid  to  certain  attachment  cred- 
itors of  Schwartz.  The  present  action  is  brought  by 
Schwartz  against  Davis  &  Company  and  Smith,  the 
surety  on  the  attachment  bond,  to  recover  damages  for 
the  wrongful  suing  out  of  the  attachment.'^  The  cause 
was  tried  to  a  jury  that  returned  a  verdict  for  defend- 
ants, and  the  plaintiflE  appeals. — Affirmed. 

C.  L.  Poor  J  D.  H.  Miller^  Jr.^  A.  H.  Stutsman 
and  Casey  <&  Stewart  for  appellant. 

S,  L.  OlascoWj  Ehen  Richards^  J.  D.  M.  Hamilton 
and  James  G.  Davis  for  appellees. 

Grangeb,  C.  J. — I.  At  the  trial  in  the  district 
court  the  defendants  offered  in  evidence  the  report  of 
the  master  in  chancery  in  the  federal  court  for  the  pur- 
pose of  showing  his  conclusions  on  the  question  of  the 
fraudulent  execution  of  the  chattel  mortgages.  Against 
objections  of  incompetency,  irrelevancy,  and  immate- 
riality, a  part  of  the  report  was  admitted,  and  error  is 
assigned  upon  the  ruling.  Appellees  contend  that,  not- 
withstanding this  and  other  alleged  errors,  the  judg- 
ment should  not  be  reversed,  because  in  no  event, 
under  the  record,  could  plaintiff  recover  more  than 
nominal  damages.  If  it  should  be  conceded  that  the 
admission  of  the  master's  report  involves  reversible 
error,  without  which  the  jury  would  have  found  that 
the  attachment  was  wrongfully  sued  out,  we  bring  our- 
selves to  a  proper  position  from  which  to  consider  the 
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legal  effect  of  the  proposition  urged  by  appellee,  for 
then  the  remaining  question  for  the  jury  would  have 
been  that  of  damages,  which  alone,  the  proposition 
embraces.  The  district  court,  after  defining  the  meas- 
ure of  damage  as  being  the  difference  between  the 
market  value  of  the  goods  at  the  time  they  were  seized 
by  virtue  of  the  attachment  and  the  amount  realized 
from  the  receiver's  sale  and  passed  to  the  credit  of 
plaintiff,  added  the  following:  **11.  But  in  this  con- 
nection it  must  be  borne  in  mind  by  the  jury  that  they 
can  allow  only  such  damages  as  are  shown  by  the  evi- 
dence to  have  proceeded  directly  from  the  levy  of  said 
attachment,  and  not  such  as  may  have  arisen  from  the 
acts  of  plaintiff  himself;  and  if  you  find  from  the  evi- 
dence that  prior  to  the  levy  of  the  writ  of  attachment 
in  question  the  plaintiff  had  parted  with  the  title  to  the 
property  levied  upon  by  the  execution  and  delivery  of 
mortgages  upon  the  same,  and  had  placed  the  said 
property  in  the  possession  of  the  mortgagees  who  were 
proceeding  at  the  time  of  said  attachment  to  foreclose 
their  said  mortgages  upon  said  property,  or  to  subject 
the  same  to  their  claims  by  sale  or  other  legal  proced- 
ure, and  the  property  in  question  was  not  taken  from 
the  plaintiff  by  the  levy  of  said  attachment,  but  from 
the  mortgagees  of  plaintiff,  then  the  said  defendant 
can  not  be  held  liable  for  any  loss  arising  from  the  sale 
of  said  goods  under  legal  process,  unless  it  appears 
from  the  evidence  that  the  said  sale  was  under  and  by 
virtue  of  the  attachment  proceeding,  and  not  under 
proceedings  of  the  said  mortgagees  under  their  claims 
upon  the  property/'  Complaint  is  made  of  the 
instruction  in  that  it  in  effect  told  the  jury  that  the  exe- 
cution of  the  mortgages  deprived  plaintiff  of  his  title  to 
his  property.  The  instruction  expresses  no  more,  in 
that  respect,  than  such  a  parting  with  title  as  would 
result  from  the  execution  of  the  mortgages.  The 
instruction  seems  to  state  the  law  correctly,  as  appli- 
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cable  to  the  facts  within  the  record.  The  evidence  is 
not  before  us  in  full,  and  we  can  not  determine  the 
correctness  of  the  instruction  as  applied  to  it.  With 
the  state  of  the  record  before  us,  it  must  stand  as  the 
law  of  the  case.  Appellant  presents  this  view  of  the 
law  as  to  actual  damage:  The  writ  was  levied  Decem- 
ber 29,  1884.  If  the  writ  was  wrongfully  sued  out, 
plaintiff  was  entitled  to  the  market  value  of  the  goods 
at  that  date;  and  that  he  would  receive  by  fixing  the 
market  value  at  that  date,  and  deducting  therefrom  the 
amount  realized  from  the  receiver's  sale.  That  is  the 
general  rule,  and  it  was,  in  effect,  given  by  the  court, 
subject  to  the  rule  of  the  instruction  in  question ;  and 
we  gather,  as  the  thought  of  the  instruction,  that  if, 
when  the  goods  were  taken  on  the  writ,  they  were  then, 
by  an  act  of  the  plaintiff,  being  subjected  to  a  sale  by 
creditors,  and  they  were  not  afterwards  sold  under  the 
attachment,  there  would  be  no  liability  on  the  bond  for 
a  loss  resulting  from  the  sale,  for  it  does  not  appear 
that  the  sale  resulted  because  of  the  attachment.  Other 
and  independent  proceedings  were  instituted,  and  the 
property  was,  confessedly,  sold,  by  consent,  under  such 
proceedings.  It  does  not  appear  that  the  other  pro- 
ceedings were  induced  by  the  attachment  suit,  and  it  is 
a  necessary  inference  that  the  sale,  as  it  occurred, 
would  have  taken  place  without  the  attachment  suit. 
The  real  effect  of  the  other  proceedings  was  to  super- 
sede the  attachment  suit  as  to  the  sale.  How,  then, 
could  there  be  a  liability  on  the  bond  for  the  conse- 
quences of  such  a  sale!  Taking  the  instruction  as 
giving  a  proper  rule,  we  may  apply  it  to  the  facts  of 
the  case.  Had  the  jury,  upon  a  finding,  as  we  have 
assumed,  that  the  attachment  wrongfully  issued,  pro- 
ceeded to  assess  the  damages,  it  must  have  followed 
the  instruction,  and  under  it  no  actual  damages  could 
have  been  returned  if,  by  the  attachment,  the  property 
was  taken,  not  from  plaintiff,  but  from  the  mortgagees, 
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and  it  had  been  placed  in  their  possession  by  the  exe- 
cution of  the  mortgages,  and  the  mortgagees  were,  at 
the  time  of  the  seizure,  proceeding  to  subject  the  same 
to  their  claims  by  sale  or  other  legal  procedure,  unless 
the  sale  was  under  and  by  virtue  of  the  attachment 
proceedings,  and  not  under  proceedings  of  said  mort- 
gagees. The  undisputed  facts  take  the  case  without 
the  rule  permitting  damages.  A  fact  additional  to 
what  has  been  stated  appears  in  appellant's  abstract  as 
follows :  *  'The  mortgage  debts  were  payable  on  demand. 
Payment  had  been  demanded,  and  the  mortgagees 
were  in  possession  of  the  goods  attached  at  the  time 
the  writ  was  levied,  offering  to  sell  the  same  in  the 
usual  way  of  trade.''  These  facts,  with  those  originally 
stated,  show  that  the  goods  were  not  sold  under  and 
by  virtue  of  the  attachment  proceedings;  that  they 
were  taken  from  the  mortgagees  by  virtue  of  the  writ, 
where  they  were  because  of  the  mortgages;  and  they 
were,  by  sale,  being  subjected  to  the  claims  of  the 
mortgagees.  Applying  the  rule  of  the  instruction 
to  the  facts  of  the  case,  the  court  could  well  have 
said  to  the  jury  that  there  could  be  no  recovery  of 
actual  damages.  The  plaintiff,  with  the  concessions 
herein  made  in  his  favor,  was  in  no  event  entitled  to 
more  than  nominal  damages,  and  for  such  damages  a 
new  trial  will  not  be  awarded.  Williams  v.  Brown^  76 
Iowa,  643,  41  N.  W.  Eep.  377,  and  cases  there  cited. 
It  is  true  that  the  cause  involves  a  question  of  exem- 
plary damages,  but  they  do  not  follow  nominal  dam- 
ages merely.  Kuhn  v.  Bailway  Co.y  74  Iowa,  137,  37 
N.  W.  Eep.  116.  These  considerations  are  conclusive 
of  the  case  on  this  appeal.  The  record  presents  no 
error  that  should  change  the  effect  of  our  conclusion 
that,  at  best,  only  nominal  damages  could  be  obtained, 
for  which  we  will  not  reverse  the  case.   It  is,  therefore, 

AFFIBMED. 
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Tuthill  Spring  Company  etal.j  v.  J.  D.  K.  Smith  and  ng  Jg 
Joseph  Edgington,  Appellants;  and  Ten  "_  **-^ 

Other  Cases. 

Corporate  Stock:  Unpaid  Subecriptlon.  A  stockholder  knew 
that  stock  which  he  claims  to  hold  as  collateral  security  was  not  paid 
for.  It  does  not  appear  that  the  corporation  assented  to  its  being  so 
held.  He  and  a  trustee  for  him  voted  the  stock.  Held,  that  he  was 
liable  to  creditors  of  the  corporation  for  the  amount  unpaid  on  the 
stock.   (6) 

Same.  Without  any  agreement  that  it  should  be  done,  a  stockholder  was 
given  additional  shares  of  stock  which  stood  on  the  books  in  his 
name  and  which  he  neither  disclaimed  nor  offered  to  return.  Held, 
that  he  was  liable  to  corporation  creditors  on  such  shares  as  for  an 
unpaid  subscription.    (7) 

Judgment  Against  Corporation :  Collateral  Attack  by  Stock- 
holder. Stockholders  can  not  collaterally  assail  a  judgment  against 
their  corporation  on  the  ground  that  the  claim  upon  which  it  is  founded 
was  oollusively  assigned  to  give  the  federal  courts  jurisdiction; 
especially  where  the  corporation  has  no  set-off  against  the  assignor. 
(4) 

Depositions:  Who  May  Take.  The  persons  before  whom  deposi- 
tions may  be  taken  under  Code,  3735  may  have  the  examination 
written  out  by  another.    (8) 

FiLiKa  SAME  TOO  LATK.  Where  depositions  are  not  filed  within  a  time 
fixed  and  neither  bad  faith  or  prejudice  are  shown,  a  motion  to  sup- 
press made  after  two  terms  have  elapsed  since  the  filing  is  to  be  over- 
ruled, and  should  have  been  made  early  enough  to  allow  the  retaking 
of  the  depositions.    (2) 

Amount  in  Controversy:  ConsoHdated  Cases:  assignment  of 
ERRORS.  Where  law  oases  and  an  equity  case  are  consolidated  and 
tried  together  as  in  equity,  without  objection,  there  is  jurisdiction  on 
appeal  if  the  amount  involved  in  the  cases  as  consolidated,  in  the 
aggregate,  exceeds  one  hundred  dollars,  though  separate  judgments 
are  rendered  below,  and  there  may  be  a  review  de  novo  without  an 
assignment  of  errors.     (1) 

Striking  Amendment  to  Abstract.  Appellee's  amendment  to 
abstract  will  not  be  stricken  for  being  filed  later  than  appellant's 
argument  where  appellant  tells  appellee  that  he  intends  filing  an 
amendment  to  his  abstract  and  then  files  such  amendment  and  his 
argument  at  the  same  time.  Appellee  had  a  right  to  wait  for  appel- 
lant's amendment  before  filing  an  amendment  himself.    (6) 
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Ck>unterclai]ll.  Where  a  counterclaim  shows  on  its  face  that  it  is  pay- 
able upon  a  contingency  which  has  not  occurred,  there  should  be  no 
judgment  upon  it  though  it  be  not  denied.     (7) 

Appeal  from   Hardin   District    Court. — Hon.    S.    M. 
Weaveb,  Judge. 

Monday,  Febbuary  5, 1894. 

The  Tuthill  Spring  Company  brings  this  action  in 
equity,  and  alleges  that  it  is  a  judgment  creditor  of  the 
Shaver  Wagon  Company,  an  insolvent  corporation 
organized  under  the  laws  of  Iowa;  that  at  the  time  of 
the  creation  of  said  indebtedness,  the  rendition  of  said 
judgment,  and  the  commencement  of  this  action,  there 
stood  in  the  name  of  defendant  Smith  capital  stock  of 
said  company  in  sum  of  ten  thousand  dollars,  no  part 
of  which  was  paid,  and  in  the  name  of  defendant 
Edgington  six  hundred  dollars,  only  half  of  which  had 
been  paid;  that  the  firm  of  C.  Hardin  &  Sons,  of 
which  defendant  Smith  was  a  member,  held  sixty 
thousand  dollars  of  said  stock  as  collateral  security, 
which  stock  was  voted  by  said  firm  through  said  Smith; 
that  defendant  Smith  caused  said  stock  to  be  trans- 
ferred on  the  books  of  the  company  to  defendant  Her- 
man Dolph,  who  holds  the  same  for  said  firm,  and  that 
nothing  has  ever  been  paid  for  said  stock.  The  plain- 
tiff, the  Tuthill  Spring  Company,  asks  for  an  account- 
ing with  the  defendants  as  to  the  amount  of  unpaid 
stock  held  by  each,  and  for  judgments.  The  defendant 
Smith  answered,  admitting  that  plaintiff  obtained 
judgment  against  the  Shaver  Wagon  Company,  as 
alleged,  but  avers  the  same  was  procured  by  fraud  and 
collusion;  admits  that  ten  thousand  dollars  of  the 
capital  stock  of  the  Shaver  Wagon  Company  stood  in 
his  name,  but  denies  that,  at  the  time  the  indebtedness 
upon  which  said  judgment  was  rendered  arose,  defend- 
ant Dolph  held  any  of  said  stock,  but  admits  that  prior 
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to  the  rendition  of  said  judgment  sixty-two  thousand 
dollars  of  said  stock  was  transferred  to  said  Dolph  in 
trust  as  collateral  security  for  C.  Hardin  &  Sons  and 
for  W.  T.  Shaver,  to  be  reassigned  on  payment  of  the 
debt  for  which  it  was  security,  and  denies  that  said 
stock  was  not  paid  for.  He  alleges  that  W.  T.  Shaver 
deposited  sixty  thousand  dollars  of  said  stock,  assigned 
in  blank,  with  Hardin  &  Sons,  to  secure  his  indebted- 
ness, of  over  twenty  thousand  dollars,  existing  at  the 
time  of  the  organization  of  the  wagon  company;  that 
on  November  1,  1885,  he  (defendant  Smith)  filled  the 
blank  with  the  name  of  Mr.  Dolph  as  trustee,  to  be 
held  as  aforesaid,  and  that  neither  he,  Hardin  &  Son^, 
nor  Dolph  owned  said  stock,  or  had  any  interest 
therein,  except  as  security;  that  said  shares  were  never 
voted  by  defendant  or  Hardin  &  Sons,  and  were  not 
voted  by  Dolph  prior  to  said  transfer  to  him.  The 
defendant  Smith  states  as  a  further  affirmative  defense, 
in  substance,  as  follows:  That  prior  to  July  5, 1882, 
W.  T.  Shaver  was  engaged  in  the  manufacture  and 
sale  of  vehicles,  and  had  built  up  a  large  and  flourish- 
ing trade,  and  owned  a  valuable  plant  and  stock  of 
materials  and  finished  work,  and  patents,  which,  with 
the  good  will,  was  estimated  at  one  hundred  thousand 
dollars ;  that  on  July  5,  1882,  the  Shaver  Wagon  Com- 
pany was  incorporated,  with  a  capital  stock  of  one 
hundred  thousand  dollars,  divided  into  shares  of  one 
hundred  dollars  each;  that  said  Shaver  transferred  to 
said  corporation  all  his  said  property,  including  book 
accounts,  which  was  inventoried  at  ninety-nine  thou- 
sand, four  hundred  dollars,  in  consideration  for  which 
he  received  nine  hundred  and  ninety-four  shares  of 
said  stock,  which,  with  six  other  shares  subscribed  and 
paid  for,  made  up  the  one  thousand  shares ;  that  on 
the  seventeenth  day  of  July,  1882,  certificate  number  21, 
for  one  hundred  shares  of  said  capital  stock,  paid  up  as 
aforesaid,  of  the  par  value  of  ten  thousand  dollars,  was 
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issued  to  said  Shaver,  and  on  the  same  day  assigned  by 
him  to  this  defendant  as  collateral  security  for  indebt- 
edness due  Hardin  &  Sons  and  this  defendant;  that  on 
the  same  day  said  certificates  were  surrendered,  and 
certificate  number  24,  for  one  hundred  shares  of  fully 
paid  up  stock  of  said  company,  was  issued  in  lieu 
thereof  to  this  defendant  to  complete  said  security; 
that,  on  said  seventeenth  day  of  July,  certificate  num- 
ber 20,  for  fifty  shares,  number  23,  for  five  hundred 
shares,  number  32,  for  twenty  shares,  and  number  33 
for  fifty  shares,  par  value,  sixty-two  thousand  dollars, 
were  issued  to  said  Shaver  as  fully  paid  up  stock,  and 
afterward  were  deposited  by  Shaver  with  Hardin  & 
Sons  as  collateral  security,  assigned  in  blank,  and 
thereafter  the  blank  was  filled  with  the  name  of  Her- 
man F.  Dolph,  trustee,  and  transferred  to  him  as 
before  stated.  Smith  further  avers  in  detail  the 
facts  upon  which  he  relies  as  showing  that  the  judg- 
ment set  out  in  plaintiff's  petition  was  procured  through 
collusion,  which  allegations  will  be  hereafter  noticed. 
The  defendant,  Joseph  Edgington,  answered,  denying 
that  six  hundred  dollars^  stock  of  said  company  stood 
in  his  name,  or  any  other  amount  which  had  not  been 
paid  in  full.  He  admits  that  three  hundred  dollars  of 
said  stock  stood  in  his  name,  and  alleges  that  the  same 
had  been  paid  for  in  full.  By  way  of  counterclaim,  he 
asks  to  recover  upon  a  promissory  note  of  the  plaintiff 
for  eight  thousand,  eight  hundred  and  fifty-eight  dol- 
lars and  fifty-two  cents,  as  will  hereafter  be  more  fully 
noticed.  The  bill  of  plaintiff  was  dismissed  as  to  all 
the  defendants  except  J.  D.  K.  Smith  and  Joseph 
Edgington,  and  judgments  were  entered  against  them 
in  favor  of  the  plaintiff,  from  which  they  appeal.  Ten 
actions  at  law  were  brought  by  creditors  of  the  Shaver 
Wagon  Company  against  J.  D.  K.  Smith,  which,  upon 
his  motion,  and  in  pursuance  of  a  stipulation,  were 
submitted   below  with  the  above  entitled  case,   and 
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judgment  rendered  in  each  case  against  the  defendant 
Smith,  from  which  he  also  appeals. — Affirmed. 

Huff  (&  Ward  for  appellants. 
C.  E.  Albrook  for  appellees. 

Given,  J. — I.  Certain  of  the  plaintiffs  in  said  law 
actions  move  to  dismiss  the  appeals  therein  upon  the 
grounds  that  the  amount  in  controversy  is  less  than  one 
hundred  dollars,  and  that  no  assignment  of  errors  has 
been  made.  In  the  other  of  said  actions  the  motions 
are  upon  the  ground  only,  that  there  is  no  assignment 
of  errors.  It  is  true,  as  claimed,  that  in  some  of  those 
cases  the  amount  claimed  is  less  than  one  hundred 
dollars,  and  that  there  is  no  bill  of  exceptions  or  assign- 
ment of  errors  in  any  of  them.  The  record  shows  that 
it  was  agreed  by  all  the  parties,  in  open  court,  that  each 
and  all  of  these  cases  should  **be  consolidated  and  tried 
with  number  5259,  the  case  in  equity.  ^^  It  also  appears 
that  on  motion  the  cause  was,  without  objection,  set 
for  hearing  on  depositions;  that  depositions  were  taken 
with  reference  to  all  of  said  cases;  and  that  they  were 
tried  together,  oa  in  equity,  without  objection.  The 
claims  of  the  plaintiffs,  though  resting  upon  the  same 
facts  as  to  the  liability  of  the  defendant,  were  separate 
and  independent,  and  therefore  separate  judgments  had 
to  be  rendered;  but  neither  this,  nor  the  allowance  of 
time  to  file  bills  of  exception,  changes  the  fact  that  by 
agreement  the  cases  were  consolidated  and  tried  as  in 
equity.  Being  so  consolidated,  the  amount  in  contro- 
versy in  the  combined  cases  exceeded  one  hundred 
dollars ;  and,  having  been  thus  tried  in  equity  below, 
appellants  are  entitled  to  a  trial  de  novo  in  this  court, 

II.  This  case  was  set  for  trial  on  depositions,  and 
it  was  ordered  that  plaintiffs  have  until  August  10, 
1890,  to  file  depositions;  defendants  to  have  until  Sep- 
tember 20, 1890,  and  plaintiffs  to  October  10,  1890,  to 
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take  rebutting  evidence.  The  depositions  in  behalf  of 
plaintiffs  were  not  filed  until  after  the  dates  fixed.  On 
the  day  the  cause  was  called  for  trial — June  23,  1891 — 
and  after  two  or  more  terms  had  elapsed  since  the 
filing  of  depositions,  the  defendants  moved  to  suppress 
the  depositions  because  not  filed  in  time.  There  is  no 
showing  of  bad  faith  or  prejudice  by  reason  of  the 
delay.  If  the  defendants  desired  the  suppression  of 
these  depositions,  they  should  have  so  moved  at  one  of 
the  preceding  terms,  so  that  the  depositions  could  have 
been  retaken,  if  necessary.  See  Sweet  v.  Brown^  61 
Iowa,  669,  17  N.  W.  Eep.  44. 

III.  Plaintiff  gave  notice  to  take  depositions 
before  N.  S.  Carpenter,  notary  public.  Defendant 
Smith  appeared  in  person,  and  the  other  parties  by 
their  respective  attorneys.  The  notary  selected  F.  E. 
Brown,  a  shorthand  writer,  to  take  the  examination  in 
writing,  whereupon  defendants  made  objection  as 
follows:  **Here  defendants  object  to  the  depositions 
being  taken  by  F.  E.  Brown  in  shorthand — first, 
because  the  notice  was  served  upon  defendants  to  take 
the  depositions  before  N.  S.  Carpenter,  notary  public, 
and  not  before  F.  E.  Brown;  second,  because  F.  E. 
Brown  is  the  clerk  of  C.  E.  Albrook,  and  in  his  employ, 
the  attorney  for  the  TuthiU  Spring  Company,  the 
plaintiff  in  the  case,  and  defendants  protest  against  the 
testimony  being  taken  in  shorthand  by  F.  E.  Brown, 
who  is  the  private  secretary  in  the  office  of  counsel  for 
plaintiff,  or  in  any  other  form.'^ 

This  objection  is  upon  two  grounds,  namely,  that 
the  notice  was  to  take  depositions  before  Mr.  Carpenter 
and  not  before  Mr.  Brown,  and  that  Mr.  Brown  was  in 
the  employ  of  plaintiff's  attorney.  The  protest  was 
not  against  the  manner  of  taking  the  examination,  but 
against  its  ^ 'being  taken  in  shorthand  by  F.  E.  Brown, 
*  *  *  or  in  any  other  form.''  Section  3735  of  the 
Code  is  as  follows:     *^The  person  before  whom  any  of 
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the  depositions  above  contemplated  are  taken,  must 
cause  the  interrogatories  propounded,  whether  written 
or  oral,  to  be  written  out,  and  the  answers  thereto  to  be 
inserted  immediately  underneath  the  respectire  ques- 
tions.'^ There  can  be  no  question  of  the  right  of  the 
person  before  whom  depositions  are  taken  to  cause  the 
examination  to  be  written  out  by  another.  These  depo- 
sitions were  taken  before  Mr.  Carpenter,  in  pursuance 
of  the  notice,  and  not  before  Mr.  Brown.  It  is  denied 
that  Mr.  Brown  was  in  the  employ  of  plaintiflE's  attor- 
ney, and  there  is  nothing  in  the  record  to  show  that 
he  was  at  that  time  employed  as  stated  in  the  objection. 
Appellants  present  no  argument  in  support  of  these 
objections,  and  we  think  there  was  no  error  in  overrul- 
ing them.  There  was  no  prejudicial  error,  if  error  at 
all,  in  permitting  plaintifiE  to  read  in  evidence  parts 
of  the  deposition  of  appellant  Smith,  as  taken  in  the 
case  of  Shaver  v.  Hardin  <&  Sons^  under  the  stipulation 
shown  in  the  record,  nor  in  that  appellants  were  per- 
mitted to  and  did  read  such  other  parts  of  said  depo- 
sitions as  they  desired. 

IV.  The  facts  upon  which  collusion  and  fraud  are 
alleged  in  obtaining  the  judgment  set  out  in  plaintiflE's 
petition  are,  briefly,  these:  W.  T.  Shaver  held  a  prom- 
issory note  of  the  Shaver  Wagon  Company,  executed 
to  him  October  23, 1885,  for  eight  thousand,  eight  hun- 
dred and  fifty-eight  dollars  and  fifty-two  cents,  due 
October  23,  1886.  In  November,  1886,  Shaver,  then 
a  resident  of  Iowa,  and  the  plaintiff,  a  resident  of 
Indiana,  transferred  said  note  to  plaintiflE  iii  considera- 
tion for  the  note  of  the  plaintiflE  to  him  for  the  same 
amount,  due  at  the  same  time,  upon  which  is  this 
indorsement:  '*This  note  is  given  for  another  note, 
this  day  purchased  of  me,  for  the  same  amount,  signed 
by  the  Shaver  Wagon  Company,  and  is  to  be  paid 
when  the  Shaver  Wagon  Company's  note  is  collected, 
and  not  before.     [SigaedJ  ^*W,  T.  Shaver.'^    Appel- 

VOL.  90—22 
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lants  contend  that  this  transfer  was  fraudulent,  and 
done  to  enable  the  plaintiflE  to  bring  suit  in  the  federal 
court  and  to  collect  said  note  from  the  Shaver  Wagon 
Company  for  the  benefit  of  W.  T.  Shaver,  and  to  pre- 
vent the  Shaver  Wagon  Company  from  setting  up  a 
defejise  by  way  of  counterclaim  against  W.  T.  Shaver. 
When  this  judgment  was  obtained,  appellant  Smith 
was  president  and  appellant  Edgington  a  stockholder 
in  the  Shaver  Wagon  Company,  and  neither  set  up  any 
counterclaim  in  favor  of  the  company,  nor  is  there  any 
evidence  in  this  case  to  show  that  any  counterclaim 
existed  in  favor  of  the  company.  The  judgment 
included  other  liabilities  of  the  Shaver  Wagon  Com- 
pany to  the  plaintiflE  than  the  note  to  Shaver.  We  con- 
clude that,  under  the  facts,  it  is  immaterial  to  the 
wagon  company,  its  officers,  stockholders  and  creditors 
whether  or  not  the  judgment  was  in  favor  of  plaintiflE 
or  of  Shaver,  and  that  the  appellants  should  not  now 
be  heard  to  question  the  validity  of  the  judgment  on 
the  ground  of  a  want  of  jurisdiction  in  the  federal  court, 
in  this  collateral  way. 

V.  Appellant  Smith  moves  to  strike  appellees' 
abstract  because  not  filed  in  time.  He  claims  to  have 
been  prejudiced  by  reason  of  appellees^  abstract  not 
being  filed  until  after  he  had  filed  his  argument.  Ap- 
pellant's last  amendment  to  his  abstract  was  filed  April 
11,  1893.  It  appears  by  aflfidavit  of  appellees'  counsel 
that  appellant  had  informed  them  of  his  purpose  to  file 
an  amendment  to  his  abstract.  Appellees  could  not 
know  that  an  abstract  would  be  required  of  them  until 
appellant's  was  complete,  and,  with  the  assurance 
given,  were  justified  in  waiting  for  the  amendment. 
Appellant  did  not  wait  for  appellee's  abstract  before 
filing  his  argument,  but  filed  it  on  the  same  day  with 
his  last  amendment.  If  appellees'  abstract  called  for 
further  argument,  appellant  was  entitled  to  make  it. 
Th©  motion  to  strike  appellees'  abstract  is  overruled. 
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VI.  This  brings  us  to  consider  the  vital  question 
involved  in  the  merits  of  the  case,  namely,  whether 
either  of  the  appellant's  held  capital  stock  of  the 
Shaver  Wagon  Company  that  had  not  been  paid  for, 
and  upon  which  they  should  be  charged  in  favor  of 
appellees.  The  burden  is  upon  appellee's  to  establish 
such  liability.  We  first  inquire  as  to  the  appellant 
Smith.  There  is  no  question  but  that  he  held  certifi- 
cate number  24  for  one  hundred  shares  of  the  capital 
stock  of  the  Shaver  Wagon  Company,  which  certificate 
was  issued  to  him  in  his  own  name  upon  his  surrender- 
ing certificate  number  21  for  the  same  number  of  shares 
issued  to  W.  T.  Shaver,  and  assigned  by  Shaver  to 
appellant  Smith.  It  also  appears  without  question 
that  a  number  of  certificates,  aggregating  sixty-two 
thousand  dollars  par  value,  issued  to  Mr.  Shaver,  were 
assigned  by  him  in  blank,  and  deposited  with  appellant 
Smith,  a  member  of  the  firm  of  0.  Hardin  &  Sons,  as 
collateral  security  to  said  firm,  and  that  Mr.  Smith 
afterward  filled  the  blank  with  the  name  of  Herman 
Dolph  as  trustee,  and  delivered  the  certificates  to  him. 
Appellant  Smith  claims  that,  at  the  organization  of 
the  Shaver  Wagon  Company,  W.  T.  Shaver  transferred 
to  the  company  his  entire  plant  and  business  as  a  man- 
ufacturer, including  the  book  accounts,  etc.,  valued  at 
ninety-nine  thousand,  four  hundred  dollars,  for  which 
he  was  to  receive  nine  hundred  and  ninety-four  of  the 
one  thousand  shares  of  the  capital  stock  of  said  com- 
pany; that  the  certificates  in  question  were  issued  to 
Mr.  Shaver  in  pursuance  to  that  agreement,  and  were 
fully  paid  for  by  the  transfer  of  the  property.  Appellee 
contends  that  the  property  was  not  worth  to  exceed 
forty-four  thousand,  five  hundred  dollars;  that  it  was 
taken  at  its  value;  that  the  company  assumed  certain 
liabilities  for  Mr.  Shaver,  and  that  he  was  only  enti- 
tled to  two  hundred  shares  of  the  capital  stock  in 
return  for  his  property, 
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Our  examination  of  the  evidence  leads  us  to  the 
conclusion  that  the  value  of  the  property  transferred 
by  Mr.  Shaver  to  the  wagon  company  did  not  exceed 
forty-four  thousand,  five  hundred  dollars;  that  the 
company  did  assume  about  thirteen  thousand,  seven 
hundred  dollars  of  Mr.  Shaver's  indebtedness,  a  great 
part  of  which  was  a  lien  upon  the  property;  and  that 
Mr.  Shaver  was  only  entitled  to  two  hundred  shares 
capital  stock  as  additional  compensation  for  his  pi'op- 
erty.  The  subscriptions  to  stock  were  as  follows:  W. 
T.  Shaver,  two  hundred  shares,  twenty  thousand  dol- 
lars; E.  Eastabrook,  one  share,  one  hundred  dollars; 
W.  J.  Brooks,  one  share,  one  hundred  dollars;  W.  A. 
Greer,  one  share,  one  hundred  dollars ;  Joseph  Edging- 
ton,  three  shares,  three  hundred  dollars;  and  W.  T. 
Shaver,  seven  hundred  and  ninety-four  shares,  seventy- 
nine  thousand,  four  hundred  dollars.  Mr.  Shaver's 
account  with  stock  shows  that  certificate  number  1  was 
issued  to  him  in  1882  for  two  hundred  shares,  and  that 
on  July  17,  1882,  certificates  numbers  6  to  21,  inclu- 
sive, aggregating  five  hundred  and  ninety-four  shares, 
were  issued  to  him,  and  that,  of  these,  he  transferred, 
July  20,  to  Edgington,  certificate  number  10,  for  three 
shares;  July  21,  certificates  18  and  19,  twenty  shares, 
to  J.  B.  Fish;  and  July  17,  certificate  number  21,  one 
hundred  shares,  to  appellant  Smith.  It  will  be  ob- 
served that  certificate  number  1  was  for  the  full  amount 
of  shares  to  which  we  find  Mr.  Shaver  was  entitled. 
There  is  evidence  tending  to  show  that  certificate  num- 
ber 1  remained  attached  in  the  certificate  book  for 
some  time,but  it  is  not  shown  what  ultimately  became  of 
it,  and  we  find  nothing  in  the  books  to  show  that  it  was 
ever  canceled,  or  that  any  of  the  certificates  subsequently 
issued  to  Shaver  were  on  account  of  the  two  hundred 
shares  to  which  he  was  entitled.  It  is  claimed,  and  we 
think,  correctly,  that  the  seven  hundred  and  ninety- 
four  shares  subscribed  by  Shaver  were  not  paid  for, 
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but  were  so  subscribed  for  the  purpose  of  having  the 
shares  issued  to  Shaver  to  be  more  conveniently  held 
and  disposed  of  by  him  for  the  benefit  of  the  company. 
Appellant  Smith's  certificate  number  24  is  not  derived 
from  the  two  hundred  shares  to  which  Shaver  was 
entitled,  nor  is  any  part  of  the  sixty-two  thousand  dol- 
lars par  value  held  by  Mr.  Dolph  as  trustee.  We  think 
it  is  entirely  clear,  under  the  evidence,  that  no  part  of 
these  shares  of  stock  was  evet  paid  for,  and  that  Mr. 
Smith  knew  this  fact  at  the  time  he  received  the  cer- 
tificates. He  was  intimate  with  the  business  of  the 
wagon  company  from  the  beginning,  and  served  as  its 
president  during  the  greater  part  of  its  active  existence. 
At  the  time  at  which  certificate  number  21  was  trans- 
ferred to  appellant  Smith,  he  gave  to  Shaver  his  check 
for  five  thousand  dollars  and  at  the  same  time,  or  im- 
mediately thereafter,  received  from  Shaver  his  check 
for  the  same  amount.  The  only  reason  given  for  this 
is  by  Mr.  Smith,  who  says:  ^^The  object  was  so  that 
Shaver  could  keep  from  his  bookkeeper  an  exact 
knowledge  of  the  transaction  between  him  and  Hardin 
&  Sons.''  We  are  inclined  to  think  that  it  was  to 
make  it  appear  that  Smith  had  paid  Shaver  for  the 
stock  represented  in  certificate  number  21,  though  we 
confess  that  the  purpose  is  not  entirely  clear  to  our 
minds. 

Question  is  made  whether  a  party  holding  unpaid 
stock  as  collateral  security  can  be  charged  thereon.  It 
appears  in  evidence  that  the  certificates  for  sixty-two 
thousand  dollars  par  value  deposited  with  Mr.  Smith 
were  voted  by  him,  and  after  the  transfer,  by  Mr.  Dolph 
as  shares  owned  by  them.  It  does  not  appear  that  the 
wagon  company  ever  consented  to  the  transfer  of  these 
certificates  as  collateral  security,  nor  that  the  holders 
under  the  transfers  treated  them  as  other  than  their 
own  property.  Whatever  may  be  the  liability  of  the 
holder  of  unpaid  shares  as  collateral  security,  we  con- 
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elude  that,  under  the  faets  of  this  ease,  the  appellant, 
Smith,  should  be  charged  upon  these  shares  in  favor  of 
appellees;  he  having  received  them,  knowing  that  they 
were  not  paid  for,  and  having  treated  them  as  his 
own. 

VII.  In  addition  to  the  three  shares  subscribed  and 
paid  for  by  the  appellant  Edgington,  it  appears  that  on 
July  20,  1882,  Shaver  transferred  to  him  certificate 
number  10  for  three  additional  shares,  said  certificate 
number  10  being  for  part  of  the  seven  hundred  and 
ninety-four  shares  held  by  Shaver  for  the  benefit  of 
the  company.  Mr.  Edgington  admits  in  his  testimony 
the  receipt  of  this  certificate,  and  that  he  never  paid 
anything  for  it.  He  disclaims  any  agreement  to  pay 
for  it,  and  claims  not  to  have  understood  why  it  was 
given  to  him,  unless  it  was  an  arrangement  to  give  to 
each  subscriber  double  the  amount  of  stock  that  he 
had  actually  paid  for.  Mr.  Edgington  has  continued 
to  hold  this  stock,  and  to  aUow  it  to  stand  in  his  name 
upon  the  books  of  the  company,  without  oflEering  to 
return  the  certificate  or  disclaim  ownership  thereof. 
In  view  of  his  relation  to  the  company,  and  the  facts 
attending  his  receipt  and  retention  of  this  certificate, 
which,  as  we  have  seen,  was  unpaid  for,  we  think  he 
should  be  held  to  owe  the  company  therefor,  and  to  be 
liable  to  the  plaintiff,  as  found  by  the  district  court. 
Appellant  Edgington  contends  that,  as  his  counter- 
claim was  not  denied,  he  was  entitled  to  judgment 
thereon.  In  his  counterclaim  he  asked  to  recover  upon 
the  promisory  note  mentioned  above,  which  the  plain- 
tiff executed  to  Mr.  Shaver.  By  the  indorsement 
thereon,  that  note  is  not  to  be  paid  until  the  Shaver 
Wagon  Company's  note,  upon  which  plaintiff's  judg- 
ment was  taken,  is  paid.  The  counterclaim  failed  to 
show  a  cause  of  action,  and  hence  appellant  Edgington 
was  not  entitled  to  judgment  thereon.  We  conclude 
that  the  judgments  rendered  by  the  district  court  are 
correct,  and  should  be  affibmed* 
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Ltoomino  Eubbeb  Company  et  al.y  Appellants,  v.  Kino 

&  MiLLETT  et  al. 

Frandnlent  Ck>nveyanoe:  MOBTeAGK  roB  sxoxssivi  amoukt.  A 
mortgage  by  an  insolvent  mortgagee,  sapposing  that  mortgagors 
were  oonsiderably  indebted,  bat  not  knowing  their  actnal  condition, 
given  to  a  creditor  npon  substantially  all  the  debtor's  property  sab- 
ject  to  ezecntion,  for  more  than  is  owing,  neither  party  to  the  mort- 
gage knowing  exactly  what  is  due,  which  mortgage  indndes  debts 
to  others  which  the  mortgagee  was  compelled  to  assume  in  order  to 
obtain  the  mortgage,  is  not  frandnlent  as  to  other  creditors  where  it 
is  indorsed  on  the  note  given  that  the  mortgage  should  secure  such 
sums  only  as  might  be  actnaUy  due  during  the  life  of  the  note,  and 
where  there  is  no  intent  to  hinder  other  creditors.  King  v.  Oustaf- 
mm,  80  Iowa,  207,  distinguiahetL 

Appeal  from,  Hamilton  District  Court. — Hon.   S.  M. 
Weaveb,  Judge. 

MoNDATi  Febbuabt  5, 1894. 

Action  in  equity  to  have  set  aside  as  fraudulent  a 
certain  chattel  mortgage^  and  to  subject  the  mortgaged 
property  to  the  payment  of  judgments  owned  by  plain- 
tiffs. There  was  a  hearing  on  the  merits,  and  a  decree 
in  favor  of  the  defendants.  The  plaintiffs  appeal. — 
Affirmed. 

Wesley  Martin  and  George  Wamhachtov  appellants. 

J.  L.  Kamrar  for  appellees. 

EoBiNSON,  J. — On  the  fourteenth  day  of  December, 
1889,  the  defendants  King  &  Millett  made  to  their 
codefendant  the  Letts-Fletcher  Company  a  note  for 
the  sum  of  six  thousand,  two  hundred  and  eighty 
dollars  and  twenty-seven  cents,  payable  on  demand, 
and,  to  secure  its  payment,  executed  a  chattel  mortgage 
on  the  stock  of  merchandise  and  trade  fixtures  and 
appurtenances  of  the  mortgagors,  then  located  in  the 
town  of  Jewell  Junction,  and  also  on  all  their  book 
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accounts.  The  mortgage  provided  for  a  sale,  on  notice, 
in  Jewell  Junction  in  such  manner  as  the  mortgagee 
should  consider  for  the  interest  of  the  parties  to  the 
mortgage.  A  day  or  two  after  it  was  given  the  mort- 
gagee took  possession  of  the  mortgaged  property,  and 
commenced  to  sell  the  merchandise  and  to  collect  the 
accounts.  The  plaintiflEs  claim  that  the  mortgage  is 
fraudulent  as  to  them,  for  the  reason  that  it  was  given 
to  secure  a  larger  amount  than  the  mortgagors  were 
owing,  and  that  it  was  intended  to  secure  two  creditors 
besides  the  mortgagee,  and  was,  in  eflEect,  a  general 
assignment  with  preferences,  and,  therefore,  void. 
The  plaintiflEs  ask  that  the  mortgage  be  decreed  to  be 
fraudulent  and  void,  and  that  the  mortgagee  be  held 
as  trustee  of  the  property  for  their  benefit. 

I.  The  evidence  shows  the  following  facts:  King 
&  Millett  were  engaged  in  selling  merchandise  at 
Jewell  Junction  from  the  year  1883  until  the  mortgage 
was  given.  During  most,  if  not  all,  of  that  time,  they 
purchased  goods  of  the  Letts-Fletcher  Company,  a 
wholesale  dealer  at  Marshalltown.  They  made  pay- 
ments on  their  purchases  from  time  to  time,  but  were 
owing  to  the  company  about  four  thousand,  six 
hundred  dollars  when  the  mortgage  was  given.  That 
amount  was  composed  of  twenty  promissory  notes, 
which  had  been  given  at  diflEerent  times,  and  an  open 
account.  All  of  the  notes  but  one  had  been  deposited 
in  bank  at  Marshalltown,  and  credit  for  them  given  to 
the  company.  A  mortgage  on  some  buildings  had 
been  given  to  secure  the  company,  but  it  was  not 
satified  with  that  security,  and  payment  of  their  claims, 
or  more  satisfactory  security,  was  demanded.  Mr. 
Letts,  for  the  company,  visited  King  &  Millett  twice 
to  obtain  a  settlement,  but  did  not  have  a  statement  of 
the  notes  and  account  with  him,  and  could  not  readily 
ascertain  the  indebtedness  of  the  firm  from  its  books. 
He  computed  the  amount  due  from  such  information 
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as  he  had,  and  by  that  means  found  it  to  be,  as  he 
supposed,  about  five  thousand,  seven  hundred  dollars 
or  five  thousand,  eight  hundred  dollars.  King  & 
Millett  refused  to  give  new  security,  unless  the  com- 
pany would  assume  and  agree  to  pay  two  bills  which 
they  were  owing,  which  amounted  to  four  hundred  and 
sixty-one  dollars  and  sixty-six  cents.  Letts  finally 
assumed  their  payment  for  the  company,  and  took  the 
note  and  mortgage  in  controversy  for  the  amount  of 
those  claims  and  the  amount  supposed  to  be  due  his 
company,  but  indorsed  on  the  note  the  following: 
**This  note  is  given  and  accepted  as  collateral  security 
for  any  account  or  notes  now  owing  Letts-Fletcher 
Company  by  King  &  Millett,  or  that  they  may  owe 
during  the  life  of  this  note,  and  there  shall  be  no  more 
due  on  this  note  at  any  time  than  is  due  on  the 
account  or  notes  for  which  this  note  is  given  as 
security.''  The  mortgage  on  the  buildings  was  sur- 
rendered when  the  new  mortgage  was  executed.  That 
included  substantially  all  the  property  subject  to  exe- 
cution which  was  then  owned  by  the  firm  of  King  & 
Millett,  but  King  had  some  property  in  his  own  right, 
which  was  not  mortgaged.  At  the  time  of  this  trans- 
action King  &  Millett  were  insolvent.  The  company 
knew  or  supposed  that  they  were  owing  considerable 
amounts  to  various  creditors,  but  did  not  know  their 
actual  condition.  It  has  sold  about  all  the  personal 
property  which  was  mortgaged,  and  has  collected  a 
portion  of  the  accounts,  but  several  hundred  dollars  are 
yet  due  on  its  claims.  The  giving  of  a  note  and  mort- 
gage by  an  insolvent  debtor  for  an  amount  larger  than 
that  which  he  really  owes  is  a  badge  of  fraud  if  unex- 
plained, but  we  think  it  has  been  fully  and  satisfactorily 
explained  in  this  case.  It  was  the  right  of  the  Letts- 
Fletcher  Company  to  protect  itself,  even  though  by  so 
doing  it  defeated  the  collection  of  claims  of  other 
creditors ;  and,  had  it  known  that  King  &  Millett  were 
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insolvent,  the  knowledge  would  not  have  affected  that 
right,  so  long  as  they  exercised  it  in  good  faith.  The 
assuming  of  the  claims  of  two  other  creditors  under 
the  circumstances  of  the  case  was  not  fraudulent,  but 
an  entirely  proper  business  transaction,  necessary  to 
enable  the  company  to  obtain  the  security  it  desired. 
There  was  no  intention  to  hinder,  delay,  or  defraud, 
and  by  assuming  the  payment  of  the  claims  it  made  the 
indebtedness  of  King  &  Millett  for  them  its  own,  and 
was  entitled  to  indemnity  on  account  of  it.  The  case 
is  unlike  that  of  King  v.  Gustafson,  80  Iowa,  207,  and 
other  cases  relied  upon  by  appellants.  A  careful 
examination  of  the  record  fails  to  disclose  any  element 
of  fraud  in  the  transaction  in  controversy.  The  taking 
of  a  note  and  mortgage  for  a  larger  sum  than  the 
debtors  were  owing  was  the  result  of  a  want  of  accurate 
knowledge  of  the  amount  due,  and  was  without  any 
wrong  intent,  and  has  not  prejudiced  any  one.  In 
our  opinion,  the  decree  of  the  district  court  is  rights 
and  it  is  affibmed. 


Gust.  A.  Lehmann  v.  L.  H.  Rinehart  etalj  Appellants. 

iS  Iffl        Highway :  Sufflciency  of  Petition  to  Give  Board  Jurisdiction. 

A  petition  asking  that  a  highway  described,  "be /'  and  which 

in  no  way  indicates  the  relief  desired,  does  not  confer  jurisdiction  to 
establish  a  highway  npon  the  board  of  snpervisors.  Code,  922 ;  Me- 
ColUater  v.  Shuey,  24  Iowa,  863;  Siate  v.  Pitman,  38  Iowa,  252; 
Stevens  v.  The  Board,  41  Iowa,  343;  Earris  v.  The  Board,  55  N.  W. 
Bep.  324;  State  v.  Barlow,  61  Iowa,  572,  and  Curtis  v.  The  County,  72 
Iowa,  151,  distinguished. 

Appeal  firom  Iowa  District  Court. — ^Hon.  S.  H.  Faiball, 

Judge. 

Monday,  Febeuaby  5,  1894. 

Pbooeeding  to  test  the  jurisdiction  of  defendants, 
as  supervisors  of  Iowa  countji  to  establish  a  highway. 
—Meversed. 
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J.  T.  Beem^  County  Attorney,  and  Hedges  <&  Bum- 
pie  for  appellants. 

D.  H.  Wilson  for  appellee, 

KiNNE,  J.— I.  PlaintiflE  filed  his  petition  in  the 
district  court  for  a  writ  of  certiorari  against  the  defend- 
ants, as  supervisors  of  Iowa  county,  requiring  them  to 
certify  to  that  court  a  transcript  of  the  records  and  pro- 
ceedings touching  his  application  for  the  establishment 
of  a  certain  public  highway.  The  writ  issued,  a  return 
was  made  thereto,  and,  on  the  hearing  had  before  the 
district  court  of  Iowa  county,  it  was  ordered  that  the 
finding  of  the  board  that  it  had  no  jurisdiction  be  an- 
nulled, and  that  said  board  proceed  in  said  proceeding 
for  the  establishment  of  said  road,  as  asked  by  plain- 
tifE,  and  that  the  defendants  pay  the  costs.  From  this 
ruling  and  order,  defendants  appeal. 

II.  The  petition  presented  to  the  auditor  was  as 
follows:  *^To  the  Board  of  Supervisors  of  Iowa  County  2 
The  undersigned  ask  that  a  highway,  commencing  at 
(commencing  at)  the  southeast  comer  of  the  north- 
west quarter  of  the  northwest  quarter  of  section  30-81- 
11,  and  running  thence  west  thirty-two  (32)  rods,  to 
the  public  highway  knovrn  as  the  *Glenwood  Road,^ 
running  north  and  south,  and  terminating  then  at  the 

point  above  stated,  be .    Dated  February  11, 1891. 

[Signed  by]  Gust  A.  Lehmann  and  Thirty-Six  Other 
Householders. ' '  With  this  paper  there  was  filed  a  bond, 
which  was  approved  by  the  auditor.  This  bond  was 
conditioned  as  by  law  required.  June  29,  1891,  the 
auditor  appointed  a  commissioner  to  examine  into  the 
expediency  of  establishing  said  highway,  and  he  after- 
ward reported  in  favor  of  the  same.  Due  and  legal 
notice  was  given  of  the  filing  of  this  report.  There- 
after thirty  persons  presented  a  remonstrance  against 
the  location  of  said  highway.    At  the  September  ses- 
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sion,  1891,  of  the  board  of  supervisors,  the  matter  came 
on  for  hearing,  and,  after  hearing  the  parties,  the  board 
decided  that  it  had  no  jurisdiction.  On  the  hearing  of 
the  certiorari  proceeding  before  the  district  court,  this 
adjudication  of  the  board  was  set  aside,  and  it  was  or- 
dered to  proceed  in  the  case.  The  only  question  pre- 
sented in  this  record  is  the  sufficiency  of  the  petition  to 
invoke  the  jurisdiction  of  the  board  of  supervisors. 
The  petition  is  in  the  form  prescribed  by  statute,  ex- 
cept that  it  asks  no  relief  whatever.  It  may  be  con- 
ceded that  such  a  petition  is  sufficient  if  it  follows  the 
statutory  form  in  substance,  *  ^expressing  with  reason- 
able certainty  the  action  desired,''  We  have  held  that 
a  petition  which  asks  ''the  appointment  of  a  commis- 
sioner to  open  a  road''  is  sufficient,  as  a  substantial 
compliance  with  the  statute  (McCollister  v.  Shuetfy  24 
Iowa,  363);  and  the  same  doctrine  was  approved  in 
State  V.  Pitmam,  38  Iowa,  252,  Stevens  v.  Boards  41 
Iowa,  343,  and  Harris  v.  Boards  55  N.  W.  Rep,  (Iowa) 
324.  It  was  held,  in  the  last  case  cited,  that  a  petition 
was  sufficient  which  asked  for  **a  change  in  the  road," 
describing  the  proposed  line,  and  asking  that  it  ''be 
vacated  and  abandoned,  or  that  the  said  old  road  be 
vacated,  only,  and  no  change  made  or  new  road  estab- 
lished, and  that  a  commissioner  be  appointed  to  view 
the  proposed  change  of  road."  In  State  v.  Barlow ^  61 
Iowa,  572,  16  N.  W.  Rep,  733,  a  petition  addressed  to 
the  auditor,  and  describing  the  road,  and  stating  that 
it  was  much  needed,  and  asking  for  the  appointment  of 
a  commissioner  to  examine  into  the  expediency  of  estab- 
lishing such  road,  was  held  sufficient,  though  it  did  not 
in  terms  ask  for  the  establishment  of  a  road.  The 
court  said:  "But  the  object  of  the  petition  is  abun- 
dantly evident.  It  is  stated  that  the  road  was  much 
needed,  and  it  asked  for  the  appointment  of  a  commis- 
sioner. This  could  have  been  done  only  with  a  view  to 
the  establishment  of  the  road."    It  wUl  be  observed 
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that,  in  the  cases  cited,  the  petitions  contained  state- 
ments not  found  in  the  one  in  the  case  at  bar.  We  can 
not  see  how  the  petition  in  this  case  can  be  held  to  con- 
fer jurisdiction  on  the  board  to  act.  It  neither  asked 
for  the  establishment,  vacation,  nor  alteration  of  a 
highway.  In  fact,  it  asked  for  nothing.  It  did  not 
request  the  appointment  of  a  commissioner.  It  con- 
tained no  statements  touching  the  necessity  for  a  high- 
way over  the  route  described.  It  was  absolutely  silent 
as  to  the  relief  sought.  So  far  as  the  form  of  the  peti- 
tion is  concerned,  it  applied  equally  to  a  case  of  estab- 
lishment, vacation,  or  alteration.  It  failed  to  express 
the  action  desired.  We  fail  to  find  any  case  in  which 
it  has  been  held  that  the  petition  for  the  establishment 
of  a  highway  was  sufficient  when  it  contained  nothing 
indicating  the  nature  of  the  relief  sought.  We  concede 
that,  in  these  preliminary  steps  for  the  establishment  of 
highways,  the  law  should  be  liberally  construed;  and  a 
mere  technical  failure  to  comply  with  prescribed  forms, 
when  it  is  clear  from  the  form  used  what  is  desired, 
should  not  prevent  carrying  out  the  manifest  intent  of 
the  petitioners.  But,  as  we  have  said,  there  is  no  lan- 
guage used  in  this  petition  which  indicated  what,  if 
any,  relief  the  petitioners  desired.  It  is  not  a  substan- 
tial compliance  with  the  statute.  Code,  section  922 ; 
Curtis  V.  Pocahontas  County j  72  Iowa,  151,  33  N.  W. 
Rep.  616.  The  presenting  of  a  petition  asking  for  the 
establishment  of  a  highway  is  necessary  in  order  to 
confer  jurisdiction  on  the  board  of  supervisors  to  estab- 
lish the  same.  Curtis  v.  Pocahontas  County^  Id.  This 
establishment  need  not  be  asked  in  terms,  but  there 
must  be  something  in  the  petition  which  clearly  indi- 
cates the  relief  sought,  else  jurisdiction  to  act  is  not 
conferred  upon  the  board.  In  this  respect  the  petition 
in  the  case  at  bar  is  fatally  defective.  We  think  the 
district  court  erred  in  overruling  the  action  of  the  board 
of  supervisors,  and  its  judgment  is  eeveesed. 
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iS  274  Alice  Abyman  v.  The  City  op  Mabshalltown, 

Appellant. 

Personal  Injury:  Complaints  to  Physician.  Complaints  of 
pain  made  to  a  physician  at  yarious  examinations  of  an  injury  are 
admissible  under  the  role  which  admits  statements  needed  to  aid 
the  surgeon  in  examining  his  case,  and  the  admission  is,  at  all  events, 
harmless,  where  it  is  self-eyident  and  unquestioned  that  pain  ex- 
isted.    (1) 

Refusing  nsedless  proof.  It  is  not  error  to  refuse  letting  a  defendant 
prove  what  the  plaintiff  has  abeady  shown  and  about  which  there 
seems  to  be  no  dispute.    (1) 

Bef usingr  Instructions  Already  Covered.  It  is  not  error  to  refuse 
instructions  where,  so  far  as  they  state  the  law  correctly,  they  are 
fully  covered  by  the  charge  of  the  court.     (2) 

Appeal  from  Marshall  District  Court. — ^Hon.   S.  M, 
Weaveb,  Judge. 

Monday,  Febbuaby  5,  1894. 

Action  to  recover  for  personal  injuries,  sustained, 
as  is  alleged,  by  reason  of  defendant's  negligence  in 
permitting  one  of  its  sidewalks  to  be  and  remain  in  a 
dangerous  condition.  Trial  to  a  jury.  Verdict  and 
judgment  for  plaintiflE.     Defendant  appeals. — Affirmed. 

0.   Caswell  and  B.  F.   Cummings  for  appellant. 

J.  L.  Carney  and  B.  L.  Bu/rritt  for  appellee. 

Given,  J. — I.  Appellant  assigns  as  errors  certain 
rulings  of  the  court  in  taking  testimony.  The  surgeon 
who  attended  the  plaintiff  was  permitted  to  testify  over 
defendant's  objection  that  on  the  first  examination  the 
plaintiff  complained  of  pain,  and  that  at  another 
examination  she  complained  of  pain  on  the  outside  of 
her  leg.    There  was  no  prejudice  in  admitting  these 


Jan.  1894]  Abyman  v.  City  op  Marshalltown.        351 

statements,  even  though  they  were  incompetent,  for  it 
was  only  stating  that  which  was  self-evident  and 
unquestioned.  There  is  no  question  but  that  the 
plaintiflE  did  have  an  injured  or  diseased  toe  joint  that 
must  certainly  have  caused  her  pain.  The  statements 
were  admissible  under  the  familiar  rule  that  admits 
statements  of  the  patient  made  to  the  physician  or 
surgeon  which  are  necessary  to  aid  him  in  his  exami- 
nation of  the  case.  There  was  no  error  in  permitting 
plaintiff  to  show  the  condition  of  the  sidewalk  in  the 
vicinity  of  the  alleged  accident,  as  that  evidence  was 
admissible  as  tending  to  show  notice  to  the  defendant, 
and  must  have  been  so  considered  under  the  instructions 
of  the  court.  Appellant  complains  that  it  was  not 
permitted  to  show  on  cross-examination  **  that  the  walk 
testified  to  in  chief  was  openly  and  notoriously  out  of 
repair.''  We  discover  no  prejudicial  error  in  this 
ruling,  as,  by  the  questions,  appellant  was  seeking  to 
prove  that  which  was  claimed  and  proven  by  the  plain- 
tiff, and  about  which  there  seems  to  have  been  no 
dispute. 

II.  Appellant  asked  two  instructions  as  to  the 
care  that  plaintiff  was  required  to  exercise,  and  that  a 
failure  to  exercise  that  care  would  be  contributory 
negligence.  The  subject-matter  of  these  instructions, 
so  far  as  they  state  the  law  correctly,  was  fully 
embraced  in  those  given  by  the  court;  hence  there  was 
no  error  in  refusing  them.  We  discover  no  error  in 
the  record,  and  the  judgment  of  the  district  court  is, 
therefore,  affibmed. 
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E.  Y.  EoYOE  V.  Town  of  Aplington  et  al,  Appellants. 

Void  Sidewalk  Tax:  Sale  en  Masse.  Ordinances  directed  that 
sidewalks  shonld  be  built  upon  resolation  of  the  council  which  shoald 
levy  a  tax  upon  abnttlDg  lots,  that  on  failure  to  repair  walks  after 
notice  by  the  street  commissioner,  the  latter  should  repair  at  owner's 
expense,  that  the  commissioner  shonld  return  delinquent  assessments 
to  the  town  treasurer  who  was  to  certify  such  to  the  county  treasurer 
for  collection,  under  Code,  481.  Out  of  a  large  number  of  plaintiff's 
lots  which  were  sold  for  such  assessments  for  sidewalks  built,  but 
three  were  covered  by  a  resolution  to  build.  The  auditor  listed  lots 
not  listed  by  the  treasurer,  and  listed  all  charged  against  plaintiff's 
lots  in  a  given  block  as  a  single  tax  against  all  his  lots  in  that  block, 
whether  certified  or  not  and  all  lots  were  sold  together  as  listed. 
Heldf  that  the  lots  should  have  been  sold  separately  and  that,  owing 
to  all  of  said  irregularities,  the  sale  was  void  in  toto. 

Appeal  firom   Butler   District    Court. — Hon.    G.    W. 
RuDDioK,  Judge. 

Monday,  Febb^aby  5,  1894. 

Action  in  equity  to  have  set  aside  the  sale  of  cer- 
tain lots  made  on  account  of  a  sidewalk  tax>  and  to 
have  the  tax  declared  to  be  void.  There  was  a  hearing 
on  the  merits,  and  a  decree  in  favor  of  the  plaintiff. 
The  defendants  appeal. — Affirmed. 

J.  H.  Scales  for  appellants. 
Hemenway  <&  Grundy  for  appellee. 

Robinson,  J. — The  plaintiff  is  the  owner  of  certain 
lots  in  the  incorporated  town  of  Aplington,  which  were 
sold  on  the  twenty-first  day  of  December,  1891,  by  the 
treasurer  of  Butler  county,  for  the  payment  of  a  side- 
walk tax  levied  in  the  year  1889,  under  an  alleged 
authority  derived  from  the  town.  The  plaintiff  claims 
that  the  sale  and  tax  were  illegal  for  various  reasons^ 
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among  which  are  the  following:  That  the  town  coun- 
cil never  ordered  any  walk  to  be  built  adjoining  the 
lots;  that  no  notice  was  given  of  any  order  or  require- 
ment to  build  the  walk ;  that  no  order  was  ever  made 
by  the  council  assessing  any  charge  against  the  lots ; 
that  the  walks  were  not  built  according  to  any  provi- 
sion of  the  ordinances  of  the  town  or  laws  of  the  state; 
that  the  council  never  gave  any  legal  authority  to  the 
recorder  of  the  town  to  certify  such  a  tax;  that  the 
building  of  the  walk  was  without  authority;  and  that 
the  sales  were  without  authority,  and  are  invalid.  The 
district  court  set  aside  the  sale  and  assessment  upon 
which  it  was  made.  On  the  fifth  day  of  March,  1889, 
the  town  council  adopted  a  resolution  which  required 
the  construction  of  a  sidewalk  * 'commencing  at  the 
northeast  corner  of  lot  1,  block  32,  and  running  west 
to  the  northwest  corner  of  lot  7  in  block  32.''  It  pro- 
vided that  ''the  expense  of  said  sidewalk  be  assessed  to 
the  lots  or  parcels  abutting  thereon.  Said  sidewalk  to 
be  constructed  within  thirty  days  after  posting  notices 
of  the  same.''  There  is  some  confusion  in  the  record 
submitted  to  us,  but  we  gather  from  it  that  there  are 
fourteen  lots  in  block  32,  and  that  the  sidewalk  was 
ordered  to  be  built  in  front  of  lots  5,  6  and  7  in  that 
block,  owned  by  the  plaintiflE.  We  find  no  resolution 
in  regard  to  constnuting  sidewalks  excepting  the  one 
specified.  But  of  the  lots  of  plaintiflE  sold  for  a  side- 
walk tax  seven  were  lots  in  block  15,  four  in  block  16, 
lots  8  to  14,  inclusive,  in  block  32,  twelve  lots  in  block 
33,  and  the  east  half  of  four  lots  in  block  75.  In 
addition  there  is  a  sidewalk  tax  upon  one  lot  in  block 
11,  one  in  block  12,  and  one  in  block  38,  which  do  not 
appear  to  have  been  sold.  Lots  1  and  2  in  block  32 
were  sold  for  a  sidewalk  tax,  but  do  not  appear  to  be 
claimed  by  plaintiflE.  It  is  said  that  softie  of  the  lots 
were  taxed  for  the  construction  and  others  for  the 
repair  of  sidewalks,  and  the  evidence  shows  that  "the 
Vol.  90—22 
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street  committee"  reported  in  June,  1889,  "that  they 
had  condemned  certain  sidewalks,  and  ordered  the 
street  commissioner  to  have  them  repaired."  In  Jan- 
uary, 1889,  the  council  directed  that  "the  mayor,  sec- 
retary and  street  commissioner  take  treasurer  and  look 
over  sidewalks,  and  see  that  the  taxes  are  properly 
charged  up  to  the  respective  owners,  and  that  said  com- 
mittee attend  to  this  before  the  March  meeting  of  this 
body,  and  so  report."  In  March  the  committee  re- 
ported that  "there  was  expended  for  sidewalks,  as 
directed  by  the  committee  on  streets  and  alleys,"  speci- 
fied sums  on  lots  which  were  described,  including  lots 
5,  6,  7  and  14  in  block  32,  and  four  lots  in  block  75,  of 
which  plaintiff  owns  the  east  half.  An  ordinance  of 
the  town  provides  that  the  council  may,  by  resolution, 
cause  sidewalks  to  be  constructed,  and  levy  a  special 
tax  on  the  lots  fronting  on  them  to  pay  the  expense 
of  the  walks.  It  also  makes  it  the  duty  of  the  owner 
of  such  lots  to  keep  the  sidewalks  in  repair,  and 
authorizes  the  street  commissioner  to  notify  the  lot 
owner  when  a  walk  for  which  he  is  responsible  is  defect- 
ive, and  to  repair  it,  if  the  owner  does  not,  at  the 
cost  of  the  owner.  Another  ordinance  requires  the 
street  commissiouer  to  return  to  the  town  treasurer  a 
list  of  delinquent  assessments  and  charges  authorized 
by  ordinance.  The  treasurer  is  required  to  enter  in  a 
sidewalk  tax  book  a  memorandum  showing  the  amounts 
assessed  against  all  town  lots  for  building  sidewalks, 
and  to  certify  to  the  county  auditor  for  collection,  as 
authorized  by  section  481  of  the  Code,  all  delinquent 
and  unpaid  charges  entered  in  the  sidewalk  tax  book. 
It  appears  in  this  case  that  the  town  treasurer  made 
three  certificates  in  relation  to  delinquent  taxes,  upon 
which  the  taxes  in  controversy  were  levied.  The  first 
one  showed  an  amount  of  tax  alleged  to  be  delin- 
quent against  one  lot  in  block  15,  four  lots  in 
block  16,  one  lot  in  block  32,  and  two  lots  in  block 
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53,    which    plaintiff   owns,    and  four  lots   in   block 
75,   of   which    he  owns  the  east  half.    The    second 
<}ertiflcate  shows  deUnqnent  taxes  against  two  other 
lots  in  block  32  which  are  owned  by  plaintiff,  and  the 
third  certificate  shows  such  taxes  against  the  four  lots 
in  block   75   already  referred  to,  the  tax  against  three 
of  them    being  aggregated.    The  last  certificate  was 
made  in  October,  1890.    It  further  appears  that  the 
•county  auditor  listed  six  lots  in  block  15,  seven  lots  in 
block  32,  and  ten  lots  in  block  33,  which  were  owned 
by  the  plaintiff,  but  not  certified  by  the  town  treas- 
urer; and  that  he  listed  the  aggregate  of  the  taxes 
certified  on  the  lots  of  plaintiff  in  each  block  as  a 
•single  tax  against  all  the  lots  owned  by  plaintiff  in  that 
block,  whether  certified  to  him  or  not,  and  all  the  lots 
in  a  block  were  sold  together  as  listed.    No  reason  is 
«hown  for  the  listing  and  sale  of  two  or  more  lots 
together.    That  they  were  not  so  listed  by  the  town  is 
«hown  by  the  certificate  of  its  treasurer  first  made, 
although  in  the  third  certificate  three  of  the  lots  were 
ijertified  together  as  subject  to  one  tax.    If  the  taxes 
i^ere  duly  levied  by  the  town,  each  lot  should  have 
been  listed  and  sold  separately  for  the  tax  levied  upon 
it.    All  the  lots  in  controversy  are    subject  to  the 
objection  that  they  were  listed  by  the  county  auditor 
and  sold  by  the  county  treasurer  in  mass,  although  the 
certificates  showed  that  they  were  taxed  separately.    A 
further  objection  to  the  sale  of  the  east  half  of  the 
iour  lots  in  block  75  is  that  it  was  made  for  taxes  which 
were  certified,  not  as  on  the  part  sold,  but  as  on  the 
whole  of  all  the  lots.     The  sale  of  lots  on  which  no 
taxes  had  been  levied  can  not  be  defended  upon  auy 
ground.    The  petition  alleges  that  the  taxes  in  contro- 
versy were  levied  for  the  construction  of  sidewalks, 
and  the  answer  admits  that  allegation ;  but  it  is  not 
shown  that  the  council  ordered  the  construction  of 
sidewalks,  excepting  that    in  front  of  seven  lots  in 
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block  32.  The  report  of  the  committee  on  sidewalks 
shows  taxes  levied  against  but  few  of  those  in  contro- 
versy, and  the  amount  of  expenses  returned  against 
most,  if  not  all,  of  such  lots,  indicate  that  the  side- 
walks were  rebuilt,  and  not  merely  repaired.  The 
irregularities  in  the  various  proceedings  which  termi- 
nated  in  the  sale  were  so  gross  that  we  do  not  think  the 
listing  and  sale  of  any  of  the  lots  should  be  sustained. 
It  is  said  that  some  of  the  objections  to  the  sale 
urged  in  argument  are  not  presented  by  the  pleadings. 
It  is  true  that  some  of  them  are  not  explicitly  pleaded, 
but,  in  view  of  certain  general  averments  in  the  peti- 
tion, and  amendments  thereto,  and  the  evidence  sub- 
mitted, we  are  of  the  opinion  that  the  objections  upon 
which  our  conclusions  rest  should  be  regarded  as  made 
in  the  case.  Other  objections  are  referred  to  by  coun- 
sel, but,  as  they  are  of  an  important  character,  and 
are  not  very  fully  presented  in  argument,  we  deem  it 
best  not  to  consider  them  upon  their  merits.  For 
reasons  stated,  we  conclude  that  the  taxes  as  they  were 
placed  upon  the  county  tax  list,  and  the  sales,  were 
illegal,  and  that  they  must  be  set  aside.  The  decree  of 
the  district  court  is  affirmed. 


L.  A,  Britson  v.  L.  J.  Tjernagel,  John  Swan  and 
The  City  National  Bank,  Appellants. 

Wrongful  Attachment  of  Land:  Damages.  A  ooanterolaim  for 
damages  by  reason  of  a  wrongful  attachment  of  land  should  not  be 
submitted  to  the  jury  where  no  damage  is  proven.     (2) 

Misconduot  of  Counsel :  Bill  of  Exceptions.  Misstatements  in 
argument  of  counsel  can  not  be  reviewed  on  appeal  unless  preserved 
by  bill  of  exceptions.  Affidavits  filed  in  the  trial  court  will  not  be 
considered.     (3) 

Newly  Discovered  Evidence.  Where  there  is  a  conflict  as  to  the 
existence  of  newly  discovered  evidence  which  is  largely  cumulative, 
the  discretion  of  the  trial  court  in  refusing  a  new  trial  will  not  be 
interfered  with.    (4) 
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Appeal  from  Story  District  Court. — Hon.  S.  M.  Weaveb, 

Judge. 

Monday,  February  5, 1894. 

Action  at  law  to  recover  the  sum  of  two  hundred 
dollars  which  plaintiff  alleged  he  deposited  with  the 
defendant  bank.  The  defendants  denied  that  the 
alleged  deposit  was  made.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ants appeal. — Affirmed. 

J.  F.  Martin  for  appellants. 

Funson  d  Gifford  for  appellee. 

RoTHROCK,  J. — I.  The  Citizens'  Bank,  defendant, 
is  located  at  Story  City,  and  is  owned  by  the  defend- 
ants Tjernagel  and  Swan.  In  1891  the  plaintiff  was 
engaged  in  the  hardware  business  at  a  village  named 
Boland,  a  few  miles  from  Story  City,  and  he  did  his 
banking  business  with  said  bank.  He  claims  that  he 
delivered  to  the  defendant  Tjernagel  the  sum  of  two 
hundred  dollars  in  currency,  at  Roland,  to  be  deposited 
in  the  bank,  and  that  he  received  no  credit  for  said 
money.  There  is  no  question  made  as  to  the  suflSciency 
of  the  evidence  to  authorize  a  verdict  for  plaintiff. 

II.  When  the  plaintiff  commenced  the  action  he 
sued  out  a  writ  of  attachment  on  the  ground  that 
the  defendant  Tjernagel  was  about  to  remove  per- 
manently out  of  the  county,  and  had  property  not 
exempt  from  execution,  which  he  refused  to  apply  to 
the  payment  or  securing  of  the  debt  due  to  the  plain- 
tiff, and  that  he  was  about  to  convert  his  property  into 
money  for  the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors.  The  attachment  was  levied  upon 
eighty  acres  of  land.  The  defendant  Tjernagel  filed  a 
counterclaim,  in  which  he  demanded  damages  of  the 
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plaintiflE  for  wrongfully  suing  out  the  attachment.  The^ 
counterclaim  did  not  deny  the  grounds  of  the  attach- 
ment set  out  in  the  petition.  It  was  based  upon  the 
ground  that  the  attachment  was  wrongfully  sued  out, 
because  there  was  no  indebtedness  due  from  the  defend- 
ants to  the  plaintiff.  When  the  case  was  submitted  ta 
the  jury  the  court  withdrew  the  counterclaim  from  the 
consideration  of  the  jury.  It  is  claimed  this  action  of 
the  court  was  erroneous.  We  think  the  ruling  of  the 
court  was  correct  upon  the  ground  that  there  was  no 
competent  evidence  of  any  damages  by  reason  of  the 
attachment.  There  was  no  evidence  that  the  defend- 
ant was  in  any  way  damaged  by  the  levy  of  the  attach- 
ment upon  his  land. 

III.  The  defendants  filed  affidavits  which  tended 
to  show  that  plaintiff's  counsel,  in  his  argument  to  the 
jury,  made  false  statements,  which  were  not  warranted 
by  the  evidence  and  which  were  greatly  to  the  prej- 
udice of  the  defendants.  A  new  trial  was  asked  on 
account  of  this  misconduct.  We  think  the  court  rightly 
overruled  the  motion  on  this  ground.  It  does  not 
appear  that  these  affidavits  were  made  part  of  the  bill 
of  exceptions.  Where  misconduct  of  an  attorney  in 
argument  is  relied  on  for  reversal  on  appeal,  it  should 
be  shown  by  bill  of  exceptions,  and  not  by  affidavits 
filed  in  the  trial  court.  Baybum  v.  Bailway  Co.y  74 
Iowa,  637,  35  N.  W.  Rep.  606,  and  38  N.  W.  Rep.  520; 
Hall  V.  Carter  J  74  Iowa,  364,  37  N.  W.  Rep.  956;  Fow- 
ler V.  Toum  of  Strawberry  Rill,  74  Iowa,  644,  38  N.  W. 
Rep.  521. 

IV.  A  new  trial  was  asked  upon  the  ground  of 
newly  discovered  evidence,  which  was  supported  by 
affidavits.  The  affidavits  as  to  alleged  newly  discov- 
ered evidence  were,  for  the  most  part,  contradicted  by 
counter  affidavits  filed  by  the  plaintiff.  Much  of  the 
newly  discovered  evidence  was  cumulative,  and,  in  our 
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opinion,  the  court  did  not  abuse  its  discretion  in  refusing 
a  new  trial  for  this  cause.    The  judgment  of  the  district 

court  is  AFFIBMED. 


P.  W.  Gabstang,  Appellant,  v.  The  Citt  of  Davbn-     i  90  359 


POBT,  Defendant;  Pauline  Kbumbholtz,  lliliS 

Intervener.  fise  ^^ 


Poaaage  Way :  xstoppel  to  deny  xxibtenox.  Where  a  grantor  oon- 
▼eys  land^  bounding  it  on  a  way  or  street,  he  and  his  assigns  are 
estopped  to  deny  that  there  is  snoh  a  street  or  way.  Snoh  words  are 
an  implied  covenant  that  the  way  exists. 

Adverse  Possession.  Where  a  lot  is  conveyed  as  bounding  on  a 
described,  "alley  to  be  laid  out/'  and  subsequently,  the  remainder 
of  the  block  is  deeded,  the  grantee  in  the  last  deed  has  no  color  of 
title  to  said  alley,  and  his  possession  of  it,  no  time  for  opening  the 
alley  being  fixed  in  the  first  deed,  is  not  adverse  to  the  grantee  in 
said  first  deed. 

Appeal  from  Scott  District  Cowrt. — Hon.  0.  M.  Wateb- 
MAN,  Judge. 

Monday,  Pebbuaby  5,  1894. 

Action  to  enjoin  the  opening  of  an  alley  in  the 
defendant  city.  The  intervener  claims  the  alley  as 
appurtenant  to  a  lot  owned  by  her.  The  district  court 
dismissed  the  petition  of  plaintiff  and  the  answer  of 
defendant,  and  gave  judgment  establishing  intervener's 
right  to  the  ally.    The  plaintiff  appeals. — Affirmed. 

John  R.  Helmick  for  appellant. 

Schmidt  dk  FoWwer  for  intervener. 

Gbanqeb,  0.  J. — I.  The  following  plat  will  indi- 
cate the  alley  in  dispute: 
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It  is  the  part  of  the  twenty-foot  alley  lying  between 
Harris  street  and  the  school  lot.  It  has  never  been 
opened.  The  part  of  the  alley  east  of  Harris  street  was 
established  by  deed,  or  other  proceedings  on  the  part 
of  the  city,  and  it  adopted  an  ordinance  to  open  the 
entire  alley  from  Ainsworth  street  to  the  school  lot, 
relying  for  its  right,  as  to  the  part  now  in  dispute, 
upon  conveyances  by  one  Houghton,  who  owned  all 
the  land  east  of  the  school  lot  as  far  as  that  marked  on 
the  plat,  to  Anna  Garstang.  Houghton  deeded  the 
Schultz  lot,  in  the  northeast  corner,  to  her  (Anna 
Garstang),  and  the  Pauline  Krumbholtz  lot,  in  the 
northwest  corner,  to  one  Crowell,  who  deeded  to  Paul- 
ine Krumbholtz.  In  the  conveyances  the  lot  is  de- 
scribed by  metes  and  bounds,  as  follows:  ''A  part  of 
lot  number  two  (2),  in  section  number  thirty-four 
(34),  in  township  number  seventy-eight  (78)  north,  of 
range  number  (3)  east  of  the  fifth  p.  m.,  more  particu- 
larly described  as  follows,  to  wit:  Beginning  at  a  point 
in  the  southern  boundary  line  of  Third  street,  in  the 
city  of  Davenport,  being  the  northwest  corner  of  land 
conveyed  to  Eichard  Houghton  by  Theo.  P.  Green; 
thence  south  along  said  Houghton's  west  line  one  hun- 
dred and  fifty  (150)  feet  to  a  twenty  (20)  foot  alley,  to 
be  laid  out;  thence  east  forty-three  (43)  feet;  thence 
north  one  hundred  and  fifty  (150)  feet,  to  Third  street ; 
thence  west,  along  Third  street,  forty-three  (43)  feet, 
to  the  place  of  beginning.''  The  deed  from  Crowell  to 
Pauline  Krumbholtz  was  made  October  19,  1881. 
Houghton  conveyed  the  balance  of  the  land  to  the 
plaintiff  in  1887.  In  specifying  the  exceptions,  from  a 
description  of  all  the  original  tract,  the  Krumbholz  lot 
is  described  by  metes  and  bounds,  substantially  as 
before,  using  the  words. ''one  hundred  and  fifty  feet,  to 
a  twenty-foot  alley,  hereafter  to  be  laid  out."  It  is 
because  of  these  words  in  intervener's  deed  from 
Crowell,  and  also  the  deeds  to  Crowell  and  plaintiflE 
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from  Honghtoiii  that  she  claims  the  alley  as  appurte- 
nant to  her  lot.  We  think  the  claim  of  intervener  is 
well  supported  by  authority.  We  do  not  think  it  open 
to  serious  dispute  that  the  deed  to  intervener  contem- 
plated the  laying  out  of  an  alley  as  the  southern  bound- 
ary of  the  lot.  In  Parker  v.  Smithy  17  Mass.  411,  it  is 
said:  ''The  principal  question  in  this  case  arises  upon 
the  construction  of  the  deed  from  John  Bussell  to  Ben- 
jamin Faber,  in  which  he  conveys  a  piece  of  land  in 
what  is  now  the  town  of  New .  Bedford,  bounding  it 
southwardly  and  westwardly  on  a  way  or  street.  By 
this  description  the  grantor  and  his  heirs  are  estopped 
from  denying  that  there  is  a  street  or  way  to  the  extent 
of  the  land  on  those  two  sides.  We  consider  this  to  be 
not  merely  a  description,  but  an  implied  covenant  that 
there  are  such  streets.*'  See,  also,  Thomas  v.  PoolCy  7 
Gray,  83.  In  Tufts  v.  City  of  Charleston^  2  Gray,  271, 
the  syllabus  states  the  rule  as  follows:  ''A  deed  of 
land  bounding  on  a  passageway  two  rods  wide,  which 
is  to  be  laid  out  between  the  premises  and  land  of  A^ 
the  grantor  to  make  and  maintain  all  the  fence  between 
the  said  contemplated  passageway  and  premises,  estops 
the  grantor,  and  those  claiming  under  him,  to  deny  the 
existence  of  the  passageway.''  In  the  opinion  it  is 
said:  **When  a  grantor  conveys  land,  bounding  it  on 
a  way  or  street,  he  and  his  heirs  are  estopped  to  deny 
that  there  is  such  a  street  or  way.  This  is  not  descrip- 
tive merely,  but  an  implied  covenant  of  the  existence  of 
the  way.''  We  think  the  entire  current  of  authorities 
is  with  this  view. 

II.  Appellant  urges  that  intervener's  claim  to  the 
alley  is  barred  by  the  statute  of  limitations  because  of 
more  than  ten  years'  adverse  occupancy.  At  the  time 
of  the  conveyances  by  Houghton  the  land  conveyed  to 
Crowell,  being  the  Krumbholz  lot,  and  that  afterwards 
conveyed  to  plaintiflE,  was  inclosed,  and  it  has  contin- 
ued so  to  be  to  the  present  time.    The  plaintiff,  in 
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giving  in  his  block  or  tract  of  land  for  assessment,  has 
not  excepted  the  twenty-foot  alley  therefrom,  bnt  the 
whole  has  been  assessed,  and  taxes  paid  thereon.  The 
plea  of  the  statute  of  limitations  is  not  sustained.  The 
occupancy  by  Houghton  after  the  deed  in  1881,  as  ta 
the  alley,  was  not  adverse.  The  alley  was  to  be  opened^ 
but  no  time  was  specified.  Not  a  single  fact,  as  between 
Houghton  and  Crowell  or  Houghton  andMrs.Krumbhol^ 
is  relied  on  to  put  the  statute  in  operation .  A  mere  neglect 
to  perform  his  agreement  would  not  have  that  effect,  and 
this  was  all  there  was  up  to  1887,  when  he  conveyed  ta 
the  plaintiff.  Plaintiff  is  in  no  better  position,  for  at 
that  time,  in  the  conveyance  which  he  took,  there  is^ 
in  legal  effect,  an  exception  in  the  grant  to  him  of  this 
twenty-foot  alley,  for  his  deed  indicates  that  there  has 
been  a  prior  conveyance,  with  the  alley  as  a  boundary, 
which,  under  the  authorities,  made  the  alley-way  an 
appurtenance  to  the  lot.  From  the  time  of  the  con- 
veyance to  Crowell  there  has  not  been  a  fact  on  which 
to  base  a  color  of  title  or  claim  of  right  for  the  opera- 
tion of  the  statute  of  limitations.    The  judgment  is 

AFFIBMED. 


Geakt  Thxtbston  v.  J.  W.  Lamb,  Appellant. 

Amount  in  Controversy  on  Appeal  to  Supreme  Ck>urt.  Wher» 
each  party  claims  jadgment  for  just  one  hundred  dollars  against 
his  adrersarj,  an  appeal  wiU  be  dismissed  for  want  of  jurisdiction. 
EiNNE,  J.,  took  no  part. 

Appeal  from  Tama  District  Court. — Hon.  L.  G.  Kiknb^ 

Judge. 

Tuesday,  Pebbuabt  6, 1894. 

Action  for  the  recovery  of  specific  personal  prop- 
erty, it  being  for  a  horse  alleged  in  the  petition  to  be 
of  the  value  of  eighty  dollars;  and  there  is  a  claim  for 
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twenty  dollars  for  wrongful  detention.  The  answer 
denies  the  right  of  tlie  plaintiff  to  the  possession  of  the 
horse,  and  admits  that  the  defendant's  claim  to  the 
possession  of  the  horse  is  by  virtue  of  a  chattel  mort- 
gage, as  stated  in  the  petition.  The  answer  contains 
an  averment  that  the  horse  is  of  the  value  of  one 
hundred  dollars.  The  action  was  originally  before  a 
justice  of  the  peace,  and  came  to  the  district  court  on 
appeal,  where  the  jury  returned  a  verdict  for  plaintiff; 
assessing  the  value  of  the  horse  at  ninety  dollars,  and 
the  damages  at  twenty  dollars.  The  plaintiff  remitted 
^*all  of  said  damages,'^  and  afterwards  the  court  ren- 
dered judgment  on  the  verdict.  The  defendant 
appeals. — Appeal  dismissed. 

W.  H.  Stivers  for  appellant. 

Struble  <&  Stiger  for  appellee. 

Granger,  C.  J. — There  is  no  certificate  of  the  trial 
judge,  and  the  appellee  moves  to  dismiss  the  appeal  on 
the  ground  that  the  amount  in  controversy  does  not 
exceed  one  liundred  dollars.  The  motion  must  be 
sustained.  It  is  true  that  the  amount  is  to  be  ^'as 
shown  by  the  pleading.  ^^  Taking  appellant's  answer 
as  a  guide,  the  amount  is  fixed  at  precisely  one  hundred 
dollars.  It  *'does  not  exceed"  that  sum.  We  are 
then  to  look  to  the  amount  as  fixed  by  the  petition. 
The  value  of  the  horse  is  there  fixed  at  eighty  dollars, 
and  the  damage  at  twenty  dollars,  making  precisely 
one  hundred  dollars.  The  same  rule  applies  as  to  the 
answer.  It  is  well  settled  that  a  party  can  take  judg- 
ment for  no  more  than  he  asks.  These  parties  differ 
in  their  averments  as  to  value,  but  each,  if  he  recovers, 
is  limited  to  his  own  prayer  for  judgment.  Plaintiff 
asks  for  judgment  for  the  value,  as  he  alleged  it.  He 
could  not  properly  have  more.  No  condition  could 
have  arisen  under  the  pleading  to  have  justified  a 
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judgment  for  more  than  one  hundred  dollars,  exclusive 
of  costs.  This  seems  decisive  of  this  motion.  It  was 
the  duty  of  the  jury  to  fix  the  value  of  the  horse  at 
whatever  the  testimony  might  show  it,  not  exceeding 
the  higher  amount  claimed,  so  that  it  might  be  adopted 
in  the  final  judgment.  The  terms  of  the  judgment  do 
not  appear  in  the  record,  so  that  we  are  not  advised  as 
to  whether  the  judgment  stands  for  the  ninety  dollars 
as  value,  or  not.  But,  assuming  that  it  does,  it  is 
because  the  right  thereto  was  not  brought  in  question 
except  as  to  the  entire  amount.  These  views  render  it 
unnecessary  to  consider  the  effect  of  the  remittitur  as 
to  damage.     The  motion  is  sustained^  and  the  appeal 

DISMISSED. 

KiNNE,  J.,  took  no  part. 


Martha  Owen  v.  A.  K.  Owen,  Appellant. 

I  90    366 

Cruel  and  Inhuman  Treatment  Defined.    A  woman  of  twenty-  '^^  ^^ 
seven  marries  a  man  of  seventy-seven.    One  is  inconsiderate  and 
provoking,  the  other  irritable.    Some  violence  provoked  by  her  con- 
duct is  used  and  once,  in  self-defense,  he  pushes  her  down,  bruising 
her  cheek.    Held,  neither  is  entitled  to  a  divorce.        (1) 

Violation  of  Antenuptial  Contrcu^t.  Breaking  an  antenuptial 
contract  to  discharge  the  duties  of  a  wife,  does  not  authorize  a 
divorce.        (2) 

Appeal  from  Allamakee  District   Court. — ^Hon.  W.  A. 
HoYT,  Judge. 

Tuesday,  Febbuaby  6,  1894. 

Plaintiff  asks  that  she  be  divorced  from  the 
defendant  on  the  ground  of  cruel  and  inhuman 
treatment  endangering  her  life,  and  for  alimony. 
Defendant  denies  the  allegations  of  cruel  and  inhuman 
treatment,  and  asks  to  be  divorced  from  the  plaintiflE 
on  the  ground  of  desertion,  and  that  a  certain  convey- 
ance of  land,  executed  at  his  instance,  to  the  plaintiflE,  be 
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tset  aside,  and  that  he  be  decreed  to  be  the  absolute  owner 
of  said  land.  Decree  was  entered  granting  a  divorce  to 
the  plaintiff,  and  for  costs  and  one  hundred  dollars 
attorney's  fee,  and  giving  to  defendant  the  use  of  said 
land,  and  requiring  him  to  keep  the  fences  and  build- 
ings thereon  in  good  repair.  Defendant  appeals. 
— Reversed. 

StUlwell  (t  Stewart  and  J^.  8.  Burling  for  appel- 
lant. 

Dayton  d  Dayton  for  appellee. 

Given,  J. — ^I.  These  parties  were  married  Novem* 
ber  22,  1887;  plaintiff  then  aged  twenty-seven,  having 
been  recently  divorced  from  a  former  husband,  and  the 
defendant,  then  aged  seventy-seven,  having  had  four 
wives,  from  three  of  whom  he  had  separated,  and  one 
of  whom  was  then  living  and  divorced.  Upon  their 
marriage  the  plaintiff  went  to  live  with  the  defendant 
at  his  home  upon  the  land  in  question,  and  they  con- 
tinued to  live  together  until  July  12,  1891,  when  she 
left  him,  and  they  have  ever  since  lived  apart.  We  first 
inquire  whether  the  plaintiff  has  established  her  alle- 
gation of  such  inhuman  treatment  as  to  endanger  her 
life.  ^^The  ill  treatment  contemplated  by  the  statute 
is  any  course  of  conduct  that  endangers,  apparently  or 
in  fact,  the  physical  safety  or  health  of  the  other, 
to  a  degree  rendering  it  physically  or  mentally  imprac- 
ticable for  the  endangered  party  to  discharge  properly 
the  duties  imposed  by  marriage.^'  Wheeler  v.  Wheeler ^ 
53  Iowa,  511,  5  N.  W.  Rep.  689;  Knight  v.  Knighty 
31  Iowa,  456.  In  the  latter  case  this  court  approvingly 
quotes  the  following:  **Mere  turbulence  of  temper, 
petulance  of  manner,  infirmity  of  body  or  mind,  are 
not  numbered  among  these  (grave  and  weighty)  causes. 
When  they  occur,  their  effects  are  to  be  subdued  by 
management  if  possible,  or  submitted  to  with  patience, 
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for  the  engagement  was  to  take  for  better,  for  worse; 
and  painful  as  the  performance  of  this  daty  may  be, 
painfol  as  it  certainly  is  in  many  instances  which 
exhibit  a  great  deal  of  the  misery  that  clouds  human 
life,  it  must  be  attempted  to  be  sweetened  by  the  con- 
sciousness of  its  being  a  duty,  aud  a  duty  of  the  very 
first  class  of  importance.  And  it  is  not  every  slight 
touching  of  the  wife  by  the  husband,  even  in  anger, 
which  will  justify  a  divorce.  If  what  is  complained  of 
as  cruelty  is  the  result  of  the  complainant's  own  mis- 
<5onduct,  it  will  not  furnish  ground  for  the  proceeding. 
The  remedy  is  in  her  own  power;  she  has  only  to 
change  her  conduct;  otherwise,  the  wife  would  have 
nothing  to  do  but  misconduct  herself,  provoke  the  ill 
treatment,  and  then  complain.''  It  is  not  required, 
nor  would  it  serve  any  good  purpose,  to  here  set  out  or 
discuss  at  length  the  evidence  showing  the  manner  in 
which  these  parties  treated  each  other.  It  is  enough 
to  say  that  it  shows  that,  owing  to  his  advanced  age, 
natural  disposition,  and  rather  coarse  nature,  the 
defendant  was  easily  irritated,  and  at  times  exceedingly 
disagreeable  and  difficult  to  get  along  with.  It  shows 
that,  while  she  was  probably  not  unusually  ill  tempered, 
she  was  not  as  considerate  in  her  treatment  of  the  old 
man  as  she  should  have  been,  in  view  of  his  age  and 
infimnties,  and  that,  instead  of  endeavoring  to  soothe 
his  irritable  temper,  she  often  provoked  him  to  anger, 
and  to  such  an  extent  that  on  two  or  three  occasions  he 
did  use  some  violence  towards  her,  and  on  one  occasion 
to  the  extent  of  leaving  marks  of  injury  upon  her  per- 
son. According  to  the  claim  of  plaintiff,  and  her  own 
testimony  and  that  of  her  two  children,  the  defendant 
repeatedly  knocked  her  down, — statements  that  were 
much  modified  on  cross-examination.  We  do  not  think 
the  defendant  ever  used  any  greater  violence  towards 
her  than  to  push  her,  and  to  throw  her  upon  the  floor, 
and  at  one  time  to  in  some  way  bruise  her  cheek.    At 
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the  time  he  threw  her  upon  the  floor,  so  that  her  cheek 
was  bruised,  she  struck  him  with  a  chisel,  inflicting 
something  of  a  wound  upon  the  head,  and  cutting 
through  his  clothing  on  the  arm.  What  the  defendant 
did  on  that  occasion  seems  to  have  been  in  his  own 
defense.  We  conclude  from  the  evidence  that,  if  the 
plaintiflE  had  treated  the  defendant  as  it  was  her  duty  to 
do,  she  would  have  had  no  occasion  to  complain  of 
inhuman  treatment,  and  that  the  treatment  to  which 
she  was  subjected  was  largely  the  result  of  her  own  mis- 
conduct. The  remedy  for  such  treatment  was  in  her 
own  hands,  for  we  are  convinced  that,  if  she  had  for- 
borne from  provoking  the  old  man,  and  had  treated 
him  as  a  wife  of  her  age  should  have  treated  a  husband 
of  his,  she  would  have  had  no  occasion  to  apprehend 
bodily  harm.  We  think  the  plaintiflE  has  failed  to 
establish  her  right  to  a  divorce. 

II.  We  next  inquire  whether  the  defendant  is  en- 
titled to  a  divorce  on  the  ground  of  desertion.  That 
the  plaintiflE  has  willfully  absented  herself  from  the 
defendant  since  July,  1891,  is  not  questioned,  but,  to 
entitle  him  to  a  divorce  on  that  ground,  the  desertion 
must  be  without  a  reasonable  cause,  and  for  a  space  of 
two  years.  The  desertion  alleged  occurred  within  two 
months  prior  to  the  filing  of  the  defendant's  cross  peti- 
tion, and  does  not,  therefore,  entitle  him  to  a  divorce. 
Defendant  alleges  an  antenuptial  contract,  by  which 
he  agreed  to,  and  afterward  did,  convey  to  her  the  land 
upon  which  they  lived  in  consideration  that  she  would 
marry  him,  and  discharge  the  duties  of  a  wife  during 
his  lifetime,  and  that,  in  disregard  of  her  duties  as  a  wife 
and  her  obligation  under  said  contract,  she  had  left  him, 
and  refused  to  live  with  him.  The  violation  of  an  ante- 
nuptial contract  is  not  a  ground  for  divorce  under  our 
statute.  For  the  reasons  already  stated,  we  conclude 
that  the  defendant  is  not  entitled  to  a  divorce  as  prayed. 
Our  conclusion  being  that  neither  party  is  entitled  to  a 
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divorce,  it  is  unnecessary  that  we  consider  the  questions 
discussed  with  respect  to  alimony  and  to  the  land.  We 
think  the  record  demands  that  we  should  leave  these 
parties  where  they  have  placed  themselves,  and  not  put 
into  the  power  of  either  to  many  again,  but  leave  them 
at  liberty  to  do  as  they  should,  namely,  to  go  together 
and  live  in  the  relation  to  which  they  stand  pledged  by 
their  marriage.  The  decree  of  the  district  court  is 
reversed,  and  decree  will  be  entered  dismissing  plain- 
tiflE's  petition,  and  also  the  cross  petition  of  the  defend- 
ant, and  that  each  party  pay  his  own  costs.    Bevbbsed. 


Aletta  E.  Jones,  Appellant,  v.  Akk  Stobms  et  al. 

Sale  of  Wife's  Property  by  Husband:  resultino  trust.  Where  a 
husband  buys  property  with  the  proceeds  of  crops  raised  by  him  on  the 
land  of  his  wife,  and  of  his  stock  fed  on  the  same,  "^thont  agreement  or 
expectation  that  the  use  of  the  land  should  be  paid  for,  there  is  no 
resulting  trust  in  the  property  bought,  in  favor  of  the  wife,  no  part 
of  the  purchase  price  having  been  paid  by  her  in  the  ohuraoter  of 
purchaser. 

Appeal  from  Louisa  District  Court. — ^Hon.  A.  R.  Dewet, 

Judge. 

Tuesday,  Febbuaby  6, 1894. 

Action  in  equity  to  establish  a  resulting  trust. 
Judgment  and  decree  for  defendants.  PlaintiflE  appeals. 
— Affirmed. 

F.  M.  Molslerry  for  appellant. 

Jayne  <&  Hoffman  for  appellees. 

KiNNE,  J. — I.  Plaintiff,  in  her  petition,  alleged,  in 
substance,  the  following  facts:  That  she  is* the  widow 
of  A.  J.  Jones,  deceased,  who  died  November  30, 1891, 
intestate,  and  that  defendants,  Ann  Storms,  Caroline 
Manning,  and  Effie  Gripple,  are  the  children  of  said 
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Jones,  and  stepchildren  of  plaintiflE.  That  plaintiff 
married  Jones  December  12,  1873,  at  which  time  she 
was  the  owner  of  an  undivided  two  thirds  interest  in 
certain  real  estate,  in  all  amounting  to  about  one  hun- 
dred and  sixty-two  and  one  half  acres  of  land.  That 
she  also  owned  certain  personal  property,  consisting  of 
household  furniture,  two  cows  and  a  calf,  ten  hogs,  and 
quite  an  amount  of  crops  which  had  been  raised  upon 
said  land.  At  the  time  of  said  marriage,  Jones  had  no 
real  estate,  but  had  one  hundred  and  seventy-five  dol- 
lars in  money,  a  spring  wagon,  ten  hogs,  ten  sheep, 
two  cows,  one  calf,  and  a  few  farming  implements,  all 
of  which  he  brought  upon  plaintiff's  land,  which  he 
occupied  until  his  death.  That  with  the  proceeds  of 
crops  on  the  land  when  he  went  there,  and  of  subse- 
quent crops  raised  by  him  thereon,  he  purchased  some 
stock  and  agricultural  implements.  That,  from  the 
proceeds  of  crops  and  stock  raised  upon  this  land  from 
time  to  time,  said  Jones  purchased  certain  real  estate. 
She  asks  that  the  title  to  the  land  so  purchased  by  her 
husband  be  decreed  to  be  in  her,  and  that  she  be 
decreed  to  be  the  owner  of  one  half  of  the  personal 
property  of  which  Jones  died  seised,  and  for  other 
relief.  To  the  petition,  defendants  interposed  a  demur- 
rer stating  the  usual  ground  in  equity  cases;  also,  chal- 
lenging the  sufficiency  of  the  facts  stated  to  constitute 
Jones  a  trustee  for  plaintiff,  or  to  establish  a  trust  in 
her  favor.  One  ground  of  the  demurrer  is  that  plain- 
tiff's claim  is  barred  by  the  statute  of  limitations;  also, 
that  the  petition  fails  to  show  that  there  is  any  written 
evidence  of  the  trust,  and  that,  if  plaintiff  has  any 
interest  in  the  crops  raised  upon  her  real  estate,  the 
same  is  a  demand  against  his  estate.  This  demurrer 
was  sustained,  and  plaintiff's  bill  dismissed,  at  her 
costs. 

II.  There  is  but  one  question  raised  by  the  demur- 
rer which  we  need  determine;  that  is,  do  the  facts 
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pleaded  show  that  the  deceased,  Jones,  held  the  real 
«nd  personal  property  in  controversy  as  a  trustee,  in 
trust  for  plaintiflEf  If  not,  then  the  demurrer  was  prop- 
erly sustained.  Counsel  cite  tnany  authorities  holding 
that  where  one  gives  another  money  to  purchase  real 
estate,  and  the  purchase  is  made  in  the  name  of  the  lat- 
ter, that  thereby  a  trust  relation  is  created.  There  is  no 
real  dispute  as  to  the  law  applicable  to  cases  of  resulting 
trusts.  The  question  is,  do  the  facts  pleaded  show  that 
that  relation  existed  in  this  case!  Q-iving  the  plaintiff 
the  benefit  of  all  allegations  of  the  petition  which  are 
well  pleaded,  we  have  a  case  where  certain  land  and 
personal  property  were  purchased  by  the  husband  from 
the  proceeds  derived  from  the  sale  of  crops  raised  upon 
land  in  part  belonging  to  the  wife,  also  from  the  pro- 
ceeds of  stock  raised  or  fed  upon  said  land.  There  is 
no  claim  in  the  petition  that  there  was  any  contract, 
promise,  agreement,  or  expectation,  at  the  time  the 
liusband  was  thus  using  his  wife's  land,  that  he  should 
render  compensation  to  her  therefor.  Fairly  construed, 
the  petition  sets  forth  a  case  showing  that  the  husband 
took  and  used  the  real  estate  of  the  wife  without  any 
expectation  of  making  compensation  therefor;  and  no 
fact  is  pleaded  which  tends  to  show  that,  at  the  time  the 
husband  was  thus  using  his  wife's  property,  she  expected 
to  receive  compensation  therefor.  Such  a  state  of  facts 
does  not  establish  a  resulting  trust.  Under  such  facts, 
without  more,  no  liability  existed  from  the  husband  to 
the  wife.  Hanson  v.  Mmley,  72  Iowa,  48,  33  N.  W. 
Rep.  357.  Again,  a  resulting  trust  can  not  be  estab- 
lished when  no  part  of  the  purchase  money  was  paid  by 
the  person  claiming  to  be  the  cestui  que  trust.  Burden 
V.  Sheridany  36  Iowa,  125.  And  it  would  seem  that  a 
resulting  trust  can  not  be  sustained  when  only  a  part 
of  the  purchase  money  was  paid  by  the  one  claiming  to 
he  the  cestui  que  trust.  **The  trast  must  result,  if  at 
all,  at  the  instant  the  deed  is  taken  and  the  legal  title 
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vests  in  the  grantee.  ♦  ♦  ♦  There  must  be  an  actual 
payment  from  a  man's  own  money,  or  what  is  equiva- 
lent to  payment  from  his  own  money,  to  create  a  result- 
ing trust,  and  the  money  must  be  advanced  and  paid  in 
the  character  of  a  purchaser.  ^'  1  Perry,  Trusts,  section 
133,  and  notes.  In  Andrews  v.  Oxley^  38  Iowa,  578,  it 
was  held  that  a  conveyance  to  the  wife  and  child,  when 
the  consideration  is  paid  by  the  husband  or  parent  with 
his  own  means,  does  not  create  an  implied  trust,  the 
presumption  being  that  it  is  done  from  motives  of 
love  and  affection.  In  the  light  of  these,  and  other 
authorities  that  might  be  cited,  the  transactions  set 
forth  in  the  petition  do  not  show  a  trust.  Jones  did 
not  receive  the  avails  of  the  proceeds  of  the  land  as  a 
fund  in  any  way  impressed  with  a  trust  character,  and 
in  fact  these  proceeds  were  in  part  the  result  of  his  own 
labor,  upon  which  plaintiff  could  have  no  claim.  Jone& 
came  into  possession  of  the  proceeds  of  the  real  estate, 
and  stock  raised  upon  it,  as  is  fairly  inferable  from  the 
facts  set  forth  in  the  petition,  aa  a  gift  from  plaintiff. 
No  facts  are  pleaded  which  would  authorize  a  recovery^ 
of  the  sums  received  by  Jones,  nor  can  it  be  said  that 
by  their  receipt  under  such  circumstances  a  trust  rela- 
tion is  created.  The  case  needs  no  extended  considera- 
tion, and  for  the  reasons  given  the  demurrer  was  prop- 
erly sustained.    Affibmed. 


Geobgb  W.  Haefeb,  Appellant,  v.  R.  Mullison  et  aL 

Exemptions:  Crops  on  Land  Bouffht  with  Pension  Money., 

Crops  growing  on  land  bought  with  pension  money  are  not  exempt,  at 
least  where  it  is  not  shown  that  the  land  is  a  homestead.  Morgan  v. 
Rouniree,  55  N.  W.  Bep.  65,  distinguished.     (2) 

Judirment  on  Demurrer:  Exception  to.  Where  a  ruling  siuk 
taining  a  demurrer  is  excepted  to,  no  exception  to  the  judgment  rtn* 
dered  on  the  ruling  is  essential  on  appeal.    (1) 
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Appeal  from  Fremont  District  Court. — Hon.  Walteb  !• 
Smith  and  Hon.  A.  B.  Thobnell,  Judges. 

Tuesday,  February  6,  1894. 

Action  on  the  official  bond  of  a  constable,  to  re- 
-cover  the  value  of  certain  corn  alleged  to  have  been 
illegally  taken  and  sold  to  satisfy  an  execution.  A 
demuiTer  to  the  petition  was  sustained,  and,  the  plain- 
tiff refusing  to  plead  further,  judgment  was  rendered 
in  favor  of  the  defendants  for  costs.  The  plaintiff 
appeals.— Affirmed. 

Anderson  A  Anderson  for  appellant. 

W.  E.  Mitchell  for  appellees. 

EoBiNSON,  J. — The  petition  alleges  that  the  com 
in  controversy  was  raised  on  land  in  this  state  which  is 
owned  by  the  plaintiff,  and  which  had  been  purchased 
with  money  he  had  received  as  a  pension  from  the 
general  government,  and  that  the  corn  was  exempt 
from  seizure  under  the  execution.  The  ground  of  the 
demurrer  was  that  the  petition  did  not  state  a  cause  of 
action,  for  the  reason  that  it  shows  that  the  com  was 
not  exempt  from  execution.  The  demurrer  was  sus- 
tained by  the  court  (Judge  Smith  presiding)  on  the 
fifteenth  day  of  April,  1892,  and  to  that  ruling  the 
plaintiff  excepted.  On  the  third  day  of  the  next 
month  the  court  (Judge  Thornell  presiding)  rendered 
judgment  as  follows:  **This  case  coming  on  for  hear- 
ing, and  the  plaintiff  electing  to  stand  on  his  petition 
without  amendment  thereto  after  demurrer  sustained, 
the  plaintiff's  petition  is  dismissed,  and  judgment  for 
costs  for  defendants.^'  To  that  judgment  no  exception 
was  taken. 

I.  The  appellees  claim  that  the  appeal  can  not  be 
considered  on  the  merits,  because  no  exception  was 
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taken  to  the  judgment.  The  plaintiff  does  not  respond 
to  that  claim,  but  we  do  not  think  that  it  can  be  sus- 
tained. It  was  held  in  Barnhart  v.  Fartj  55  Iowa,  366, 
7  N.  W.  Rep.  644,  that  an  exception  to  the  judgment 
was  not  necessary,  where  one  had  been  taken  to  the 
conclusion  of  law  upon  which  it  was  founded.  In 
Aldrich  v.  Pricey  57  Iowa,  155,  9  N.  W.  Rep.  376,  and 
10  N.  W.  Rep.  339,  it  was  held  that,  where  the  over- 
ruling of  a  motion  which  asked  for  judgment  was 
excepted  to,  it  was  unnecessary  to  except  to  the  judg- 
ment afterward  rendered,  to  have  it  reviewed  on 
appeal.  See,  also,  Gulliherv.  Railway  Co.^  59  lowa^ 
419,  13  N.  W.  Rep.  429.  In  this  case  the  judgment 
was  founded  upon  the  ruling  on  the  demurrer,  and,  an 
exception  having  been  duly  taken  to  that,  no  exception 
to  the  judgment  was  required,  to  entitle  the  plaintiff  to 
a  review  of  the  ruling  by  this  court.  This  conclusion 
is  not  in  conflict  with  the  cases  of  Redding  v.  Page,  52 
Iowa,  406,  3  N.  W.  Rep.  427,  and  Chapman  v.  Lobey^ 
21  Iowa,  300,  cited  by  appellees. 

II.  The  petition  shows  that  the  indebtedness  on 
account  of  which  the  execution  in  question  issued  was 
incurred  in  May,  1889,  and  aftei'ward.  The'  corn 
which  was  taken  under  the  execution  had  been  raised 
on  the  land,  and  was  standing  in  the  field,  but  it  is  not 
claimed  that  it  was  not  matured  and  ready  to  be  har- 
vested; and,  for  the  purposes  of  this  appeal,  it  must  be 
assumed  that  it  had  ceased  to  be  a  part  of  the  land 
upon  which  it  was  grown.  The  appellant  relies  upon 
chapter  23  of  the  Acts  of  the  Twentieth  General  Assem- 
bly to  sustain  his  claim  to  the  corn.  The  first  two  sec- 
tions of  that  act  are  as  follows: 

*'Sec.  1.  All  money  received  by  any  person  resi- 
dent of  the  state,  as  a  pension  from  the  United  States 
government,  whether  the  same  shall  be  in  the  actual 
possession  of  such  pensioner,  or  deposited,  loaned  or 
invested  by  him  shall  be  exempt  from  execution  or 
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attachment,  or  seizure  by  or  under  any  legal  process 
whatever,  whether  such  pensioner  shall  be  the  head  of 
a  family  or  not. 

**Sec.  2.  The  homestead  of  every  such  pensioner, 
whether  the  head  of  a  family  or  not,  purchased  and 
paid  for  with  any  such  pension  money,  or  the  proceeds 
or  accumulations  of  such  pension  money,  shall  also  be 
exempt  as  is  now  provided  by  the  law  of  this  state  in 
relation  to  homesteads;  and  such  exemption  shall  also 
apply  to  debts  of  such  pensioner,  contracted  prior  to 
the  purchase  of  such  homestead.'^ 

In  Diamond  v.  Palmer,  79  Iowa,  578,  44  N.  W. 
Rep.  819,  it  was  held  that  section  1  exempts  only  the 
pension  money  actually  invested,  and  that  the  claim 
that  it  exempts,  not  only  animals  in  which  it  is  in- 
vested, but  also  the  increase  of  such  animals,  was  too 
broad.  The  section,  in  terms,  exempts  the  money  re- 
ceived as  a  pension,  whether  it  is  in  the  actual  posses- 
sion of  the  pensioner,  oris  deposited,  loaned  or  invested 
by  him.  It  is  the  money,  or  that  in  which  it  is  in- 
vested, which  is  exempt  by  section  1,  and  not  the  pro- 
ceeds and  accumulations  of  it.  Section  2  exempts  the 
proceeds  and  accumulations,  when  invested  in  a  home- 
stead. When  the  land  was  purchased,  and  the  money 
was  paid  for  it,  the  investment  was  completed.  The 
crops  thereafter  grown  on  the  land  were  the  products 
or  proceeds  of  the  land  and  of  the  seed  planted,  of  the 
labor  performed  in  raising  them,  and  of  the  forces  of 
nature  which  aided  in  their  growth,  and  were  not 
exempt,  as  property  in  which  the  pension  money  had 
been  invested.  It  is  proper  to  state,  in  this  connec- 
tion, that  it  is  not  shown  that  the  land  upon  which  the 
corn  was  grown  was  the  homestead  of  appellant.  The 
petition  states  that  he  was  the  owner  of  and  lived  upon 
certain  land  in  Fremont  county,  which  he  purchased 
with  pension  money  received  from  the  government  of 
the  United  States,  and  that  the  corn  had  been  raised 
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upon  the  land.  But  it  is  not  stated  in  the  petition  nor 
claimed  in  the  argument,  that  the  land  was  the  home- 
stead of  plaintiff,  nor  that  he  resided  thereon  when  the 
com  was  grown.  We  can  not  presume  that  it  was  his 
homestead  at  that  time,  and  the  rule  announced  in 
Morgan  v.  Botmtree,  88  Iowa,  249,  55  N.  W.  Rep.  65, 
is  not  shown  to  be  applicable  to  this  case.  The  judg- 
ment of  the  district  court  is  affibmed. 


E.  F.  BuNYON  V.  F.  M.  Haislet,  Appellant. 

Contest  over  Designation  of  Comity  Paper,  What  la  A  "eon- 
test"  within  Code  307,  arises  whenever  more  than  two  oertified  state- 
ments of  subsoription  are  filed,  and  the  board  oan  not  ignore  or  defeat 
Bnoh  contest  by  failing  to  prescribe  a  time  for  filing  or  hearing. 

Who  Entitled  to  Desigrnation.  Where  there  are  more  than  two 
applicants,  the  board  can  consider  snch  pablishers,  only,  as  have  filed 
certified  statements  of  subscribers,  including  such  as  are  filed  without 
an  order  by  the  board  fixing  a  time  for  filing;  especially  where  the 
successful  applicant  has  not  asked  that  such  time  be  fixed.  Corey  v, 
Hamilton,  84  Iowa,  394,  distinguished. 

Appeal  from  Chickasaw  District  Court. — Hon.  W,  A, 
HoYT,  Judge. 

Tuesday,  Februabt  6, 1894. 

The  plaintiff  is  the  publisher  of  the  New  Hampton 
TimeSf  a  weekly  newspaper  published  in  Chickasaw 
county.  He  applied  to  the  board  of  supervisors  of  that 
county  in  January,  1892,  to  have  his  paper  selected  as 
one  of  the  official  newspapers  of  the  county,  under  the 
provisions  of  section  307  of  the  Code.  The  board 
ignored  that  paper,  and  selected  four  others.  From 
that  action  the  plaintiff  appealed  to  the  district  court. 
After  a  hearing  in  that  court,  judgment  was  rendered  in 
favor  of  plaintiff.  F.  M.  Haislet,  proprietor  of  one  of 
the  papers  selected  by  the  board,  appeals. — Affirmed. 
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J.  W.  Sandusky  and  T.  C.  Clary  for  appellant. 

B.  J.  W.  Bloom  for  appellee. 

Robinson,  J. — The  only  action  of  the  board  of 
supervisors  in  regard  to  the  selection  of  newspapers 
«hown  by  the  record  of  its  proceedings  is  as  follows: 
*'0n  motion  it  was  ordered  that  the  New  Hampton 
Tribune  ^loYfdk  Free  Presse^  LawlerDwrpafcA,  and  Nashua 
Times  be  the  oflScial  papers  of  the  county  to  publish  the 
proceedings  of  the  board  of  supervisors  of  Chickasaw 
-county,  Iowa,  for  the  year  1892,  and  that  the  said  four 
papers  publish  said  proceedings  for  the  same  compen- 
sation as  two  papers  are  allowed  by  law  to  publish 
fiame."  The  appellant  was  the  publisher  of  the  New 
Hampton  Tribune.  On  the  fourth  day  of  January, 
1892,  that  being  the  first  day  of  the  session  of  the  board, 
the  plaintiflE  deposited  with  the  county  auditor  a  certi- 
fied statement,  subscribed  and  sworn  to,  which  gave  the 
number  and  names  of  the  bona  fide  yearly  subscribers  for 
his  paper  living  within  the  county,  with  the  postoflSce 
address  of  each.  At  a  later  time,  but  before  the  board 
made  any  selection,  E.  H.  Fairbairn,  publisher  of  the 
New  Hampton  Courier^  filed  with  the  auditor  a  similar 
statement  in  regard  to  the  Courier.  Both  statements 
were  sealed,  and  were  opened  by  the  auditor  at  the 
request  of  the  board,  and  were  examined  by  it.  No 
other  statements  were  filed,  and  no  day  was  named  by 
the  board  for  filing  them.  Mr.  Fairbairn  was  repre- 
sented before  the  board  by  attorney,  who  presented  his 
<5laim,  and  asked  that  he  be  heard  before  the  papers 
were  selected.  Mr.  Haislet  was  also  before  the  board 
as  an  applicant  for  the  selection  of  his  paper,  although 
be  did  not  file  a  statement;  but  there  was  no  time  when 
representatives  of  the  papersselectedandof  those  which 
were  unsuccessful  applicants  were  before  the  board 
together,  and  none  were  present  when  the  matter  was 
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discussed  and  determined  by  it.  The  appellant  con- 
tends that  there  was  no  contest  before  the  board  of 
supervisors,  within  the  meaning  of  the  statute ;  that  the 
statement  of  the  plaintiff  was  filed  without  the  order  of 
the  board  or  other  authority;  that  the  evidence  fails  to 
show  that  other  applicants  had  notice  that  statements 
had  been  filed;  that  no  charge  of  fraud  was  made,  and 
that  there  was  nothing  from  which  plaintiff  could 
appeal.  Section  307  of  the  Code,  as  amended  by  chap- 
ter 197  of  the  Acts  of  the  Twentieth  General  Assembly, 
contains  the  following  provisions:  *'The  board  of 
supervisors  shall,  at  its  January  session  of  each  year, 
select  two  newspapers  published  within  the  county,  or 
one,  if  there  be  but  one  published  therein,  having  the 
largest  number  of  bona  fide  yearly  subscribers  within 
the  county,  which  circulation  shall  be  determined  as 
follows:  In  csise  of  contest,  the  applicants  shall  each 
deposit  with  the  county  auditor  on  or  before  a  day 
named  by  the  board  of  supervisors  a  certified  statement, 
subscribed  and  sworn  to  before  some  competent  officer, 
giving  the  names  of  the  several  postoffices  and  the 
number  and  the  names  of  the  bona  fide  yearly  subscrib- 
ers receiving  their  papers  through  each  of  said  offices, 
living  within  the  county,  such  statements  to  be  in  sealed 
envelopes  and  opened  by  the  county  auditor  upon  direc- 
tion of  the  board  of  supervisors  to  do  so,  and  the  two 
applicants  thus  showing  the  greatest  number  of  bona 
fide  yearly  subscribers  living  within  the  county  shall  be 
the  county  official  papers.  *  *  *  In  case  charges 
of  fraud  are  made  by  an  aggrieved  publisher,  the  board 
shall  seek  other  evidence  of  circulation,  and  the  aggriev- 
ed publisher  shall  have  the  right  of  appeal  to  the  circuit 
(now  district)  court  for  redress  of  grievance.'' 

The  pleading  filed  by  the  plaintiff  in  the  district  court 
alleges  that  after  the  statements  were  filed  the  members  of 
the  board  had  a  private  meeting  with  some  or  all  of  the 
proprietors  of  the  papers  selected,  at  which  it  was  agreed 
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that  the  papers  of  those  publishers  should  be  made  the 
official  papers  of  the  county  without  the  filing  of  the 
statement  required  by  law,  and  that  the  statements  of 
plaintiff  and  Fairbairn  should  be  ignored ;  that  the 
failure  of  the  board  to  name  a  day  for  the  filing  of 
statements,  and  the  ignoring  of  those  filed,  was  due 
to  the  publishers  of  the  papers  selected,  and  was  with 
their  knowledge  and  consent  and  by  their  request. 
The  word  **fraud^'  is  not  used  in  the  pleading,  but 
fraud  is  plainly  charged.  Even  if  that  were  not  the 
case,  the  right  of  appeal  would  not  be  defeated.  In 
Brotm  V.  Lewis^  76  Iowa,  159,  40  N.  W.  Rep.  698,  it 
was  held  that  the  right  of  appeal  does  not  depend  upon 
a  charge  of  fraud.  There  is  little  direct  evidence  that 
the  action  of  the  board  was  the  result  of  a  fraudulent 
agreement  with  the  successful  publishers,  although  it 
would  be  natural  to  infer  from  the  facts  shown  that  there 
was  some  understanding  between  them  and  the  board. 
One  of  the  questions  we  are  required  to  determine  is 
whether  the  board  can  prevent  a  contest  by  wrongfully 
omitting  to  name  a  day  on  or  before  which  statements 
of  the  applicants  must  be  filed  to  be  considered,  when 
such  statements  are  in  fact  filed  before  the  selection  of 
newspapers  is  made.  We  do  not  think  it  can  do  so. 
Where  there  are  more  than  two  applicants  in  a  county 
in  which  but  two  can  be  chosen,  the  only  ones  whose 
claims  can  be  considered  by  the  board  are  those  who 
filed  the  statements  required  by  the  statute,  and  we 
think  they  may  be  filed  without  an  order  of  the  board 
fixing  the  time  for  filing.  When  more  than  two  state- 
ments are  filed,  there  is  a  contest,  within  the  meaning 
of  the  statute,  and  the  board  can  not  ignore  or  defeat 
it  by  neglecting  to  fix  a  day  for  the  filing  of  the  state- 
ments and  for  a  hearing.  It  is  stipulated  in  the  record 
that  appellant  was  an  applicant  for  the  county  printing, 
but  from  the  stipulation  and  the  evidence  in  the  case 
we  understand  that  he  made  a  verbal  application  to  the 
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board  without  filing  a  statement.  He  was  treated  as  a 
contestant,  but  does  not  appear  to  have  been  aggrieved 
by  the  failure  of  the  board  to  appoint  a  day  for  a  hear- 
ing, and  does  not  appeal  from  its  action.  The  plaintiff 
was  not  prejudiced  by  that  failure,  for  the  reason  that 
his  statement  was  one  of  the  two  on  file;  but,  as  there 
were  but  two,  he  was  entitled  to  have  his  paper  selected 
and  was  aggrieved  by  the  failure  of  the  board  to  select 
it,  and  by  its  action  in  selecting  others.  The  conclu- 
sions we  reach  are  not  in  conflict  with  the  opinion  in 
the  case  of  Cory  v.  Hamilton^  84  Iowa,  594,  51  N.  W. 
Eep.  54.  What  the  rights  of  appellant  would  have 
been  had  he  desired  the  naming  of  a  day  for  filing 
statements,  we  need  not  determine,  for  the  reason  that 
the  case  does  not  involve  that  question.  The  appellant 
makes  some  objection  to  rulings  on  the  introduction  of 
evidence,  which  we  have  examined,  but  without  finding 
any  prejudicial  error.    The  judgment  of  the  district 

court  is  AFFIBMED. 


90    386; 
.104    186 

|iio  5581         Oskaloosa  College  v.  The  Westebn  Union  Fuei* 

Company  et  al.y  Appellants. 

^'Mining  Qrounds  "  Construed.  The  prohibiting  of  the  mining  of 
certain  "grounds/'  in  a  lease,  deals  not  with  the  surface  only,  bat 
everything  underneath  it.    (1 ) 

^'Ground  East  and  South,"  construed.  Reserving  the  ground  east 
and  south  of  a  building  from  mining,  precludes  mining  to  the  southeast 
of  it  within  the  square  lying  between  the  southeast  comers  of  the 
land  lying  east  and  south.     (2) 

TrespcLSS.  A  tenant  may  be  liable  as  for  a  willful  trespass  on  premises 
reserved  from  his  lease,  and  Code,  8332,  8335,  defining  damages  for 
waste  by  tenants  on  leased  lands,  has  no  application.    (6,  6) 

Instructions  Construed  Together.  Where  the  court  expressly  con- 
strues a  lease,  the  fact  that  it  tells  the  jury,  by  way  of  preliminary 
statement,  what  to  do  if  it  find  a  trespass  on  land,  "prohibited  by 
the  lease,''  does  not  sustain  the  claim  that  the  construction  of  the 
lease  was  submitted  to  the  jury.    (3) 
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Takingr  Papers  to  Jury  Boom.  Defendants  asked  that  a  plat  and 
field  notes  attached  and  referred  to  in  a  deposition,  be  sent  to  the 
jury,  to  which  plaintiff  objected  unless  the  whole  deposition  be  sent, 
which  proposition  defendant  declined,  whereupon  the  court  sent  the 
plat  only.  The  notes  and  the  plat  contradicted  each  other.  The  plat 
dealt  with  a  material  issue  and  was  not  introduced  independently,  but 
as  part  of  the  deposition.    Held,  prejudicial  error.     (4) 

Objection  Mcule  too  Late.  An  objection  that  nothing  can  be  re- 
covered under  the  petition  can  not  be  made  for  the  first  time  in  this 
court.     Code,  2650.     (8) 

ON  RBHEARINQ. 

Oonflict  Between  Bill  of  Exceptions  and  Notes.  Where  the 
bill  of  exceptions  gives  in  a  clear  and  narrative  form  what  transpired 
at  the  trial,  it  will  control  an  incomplete  and  obscure  report  of  the 
shorthand  reporter,  where  the  two  are  inconsistent^ 

Appeal  from  Mahaska  District  Coart. — ^HoN.  A.    B. 
Dewey,  Judge. 

Januabt  26,  1893. 

Action  against  defendants  for  damages  arising 
from  willful  trespass,  in  mining  coal  on  plaintiflE's  land. 
Trial  to  jury.  Verdict  and  judgment  for  plaintiff. 
Defendants  appeal. — Reversed. 

J.  F.  and  W.  R.  Lacey^  L.  C.  Blanchard  and 
Seevers  d  Seevers  for  appellants. 

Bolton  (&  McCoy  and  JET.  JET.  Sheriff  tor  appellee. 

KiNNE,  J. — I.  Defendants  are  charged  with  know- 
ingly entering  upon  the  premises  of  plaintiff,  and  will- 
fully committing  trespass  thereon  by  mining  and  car- 
rying away  coal,  and  thereby  causing  the  surface  of 
plaintiff's  ground  to  cave  in  and  become  otherwise  in- 
jured. It  is  also  charged  that  defendant  Thomas 
Seevers  had  been  appointed  receiver  for  the  defendant, 
the  Standard  Coal  Company,  and  judgment  is  prayed 
against  all  the  defendants.  Defendants  denied  the 
allegations  of   plaintiff's   petition,    and   affirmatively 
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averred  that  the  plaintiff  had  leased  and  granted  to 
said  company  the  right  to  enter  said  premises,  and 
mine  and  take  therefrom  coal,  for  which  a  certain  roy- 
alty was  to  be  paid;  pleaded  that  they  had  fully  com- 
plied with  the  lease,  and  paid  the  royalty  for  coal 
taken;  also  pleaded  settlement  had  with  plaintiff  after 
mining  had  ceased,  wherein  plaintiff,  with  full  knowl- 
edge of  the  matters  complained  of,  accepted  the  royalty 
on  the  coal  mine,  and  is  now  estopped;  avers  that 
McNeill  acted  for  the  company,  and  had  no  personal 
interest  in,  or  benefit  from,  said  mining,  and  that  some 
of  the  defendants  took  coal  beyond  or  outside  the  lines 
described  in  said  lease.  A  copy  of  the  lease  is  set  out. 
Plaintiff,  in  a  reply,  denied  all  allegations  in  defend- 
ant's answer. 

II.  The  first  error  presented  arises  out  of  the  con- 
struction placed  upon  the  lease  by  the  district  court. 
The  following  provisions  of  the  lease  are  material  to  a 
proper  understanding  of  the  question  presented:  *'The 
Standard  Coal  Company  shall  have  the  right  to  enter 
upon  the  surface  of  said  land  (should  it  be  necessary 
to  do  so  in  order  to  drain  or  make  air  courses  for  the 
mine,  so  that  the  coal  can  be  mined)  for  the  purpose  of 
fio  draining  or  ventilating  said  mine,  but  shail  pay  for 
any  growing  crop  destroyed  by  such  entry.  The  ground 
east  and  south  of  the  building  is  reserved  from  terms 
of  this  lease;  also  fifty  feet  west  of  college  building 
alongside  of  said  building;  i.  6.,  no  coal  to  be  taken 
within  fifty  feet  of  building,  and  the  pillars  along  this 
last  reserve  to  be  left  for  twenty-five  feet  further,  leav- 
ing the  pillars  standing  for  seventy-five  feet  from 
building.  No  shaft  or  machine  for  raising  coal  is  to  be 
placed  on  the  ground,  and  no  ventilating  or  water 
shafts  within  three  hundred  feet  of  said  building. '^  In 
the  fourth  instruction  the  court  told  the  jury  that  the 
lease  gave  the  defendants  no  right  to  enter  upon  or 
take  coal  from  the  land  of  plaintiff  as  follows:     **From 
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any  portion  included  in  the  east  one  hundred  feet  of 
plaintiflE^s  land;  or  from  any  portion  lying  south  of  a 
line  running  east  from  the  north  side  of  the  plaintiff's 
college  building;  or  from  any  portion  lying  east  of  a 
line  running  south  from  the  west  side  of  plaintiff *s  col- 
lege building;  or  within  fifty  feet  of  any  point  from 
plaintiff ^s  college  building.''  Defendants  contend  that 
the  construction  placed  upon  the  lease  by  the  court 
was  wrong,  in  this;  that  the  lease  did  not  prohibit  min- 
ing coal  in  the  excepted  territory,  but  only  referred  to 
the  * 'ground,''  meaning  the  surface  of  the  earth.  They 
further  claim  that  the  exempted  ground,  as  defined 
by  the  court,  embraces  a  larger  area  than  do  the  pro- 
visions of  exception  in  the  lease.  We  are  clear  that  the 
lease  was  intended  to,  and  did,  embrace,  not  only  the  sur- 
face, but  likewise  everything  thereunder.  Any  other 
ijonstruction  of  the  contract  would  permit  defendants  to 
mine  coal  immediately  adjacent  to,  and  even  under, 
plaintiff's  building,  and  it  is  certain,  from  the  contract 
itself,  as  well  as  from  the  construction  placed  upon  it 
by  the  acts  of  the  parties,  that  the  present  claim  was  an 
afterthought.  A  more  difficult  question  is  to  ascertain 
what  land  was  excepted  from  the  lease.  It  reads:  **The 
ground  east  and  south  of  the  building  is  reserved  from 
the  terms  of  this  lease;  also  fifty  feet  west  of  college 
building  alongside  of  said  building,"  etc.  Should  the 
words  **ground  east  and  south  of  the  building,"  beheld 
to  mean  land  directly  east  and  directly  south  of  the 
building,  such  a  construction  would  leave  a  piece  of 
land  in  the  southeast  corner  of  the  leased  grounds  which 
would  be  neither  south  nor  east  of  the  building,  but 
southeast  of  it.  We  think  this  construction  is  entirely 
too  technical.  To  so  construe  the  lease  would  permit 
defendants  to  mine  up  to  the  southeast  corner  of  plain- 
tiff's building.  We  think  the  construction  of  the  dis- 
trict court  was  right;  that  the  contract  fairly  consid- 
ered, in  view  of  the  rules  of  law  applicable  thereto, 


384   OsKALOOSA  College  v.  W.  XJ.  Fuel  Co.  [90  Iowa 

warrants  the  instruction  given.  While  the  lease  must 
be  construed  from  the  language  used  therein,  still  it  is 
proper  to  take  into  consideration  the  situation  of  the 
parties,  the  subject-matter  of  the  contract  and  the  acts 
of  the  parties  thereunder,  as  showing  how  they  under- 
stood the  obligations  created  by  the  contract  (McDan- 
iels  V.  Whitney y  38  Iowa,  60;  Thompson  v.  Loche^  65 
Iowa,  432,  21  N.  W.  Eep.  762;),  or,  as  is  often  said, 
the  writing  may  be  read  in  the  light  of  surrounding  cir- 
cumstances, in  order  to  more  fully  understand  the 
intent  and  meaning  of  the  parties  (Jacobs  v.  Jacobs j  42 
Iowa,  605).  Applying  the  above  rules  to  this  case,  it 
seems  to  us  that  the  lease  was  properly  construed,  and 
that  the  acts,  circumstances,  and  situation  of  the  parties 
tend  strongly  to  show  that  the  construction  given  to 
the  lease  was  in  accordance  with  the  intent  of  the  par- 
ties when  they  entered  into  it.  Surely,  when  the  con- 
struction given  clearly  effectuates  the  intent  of  the 
parties  thereto,  it  should  be  carried  out,  when,  as  in 
this  case,  no  violence  will  thereby  be  done  to  the  lan- 
guage used  in  the  lease. 

III.  It  is  proper  to  observe  that  there  are  over 
seventy  assignments  of  error  in  this  record.  Our  duties 
render  it  impossible  for  us  to  enter  upon  a  detailed  dis- 
cussion of  all  the  questions  thus  presented.  While  we 
have  carefully  examined  them  all,  yet  we  can  not  give 
any  of  them  extended  consideration,  save  those  which 
impress  us  as  being  of  controlling  importance  in  the 
disposition  of  the  case.  It  is  said  that  the  court  failed  to 
construe  the  lease;  that  the  question  of  its  proper  con- 
struction was  in  fact  submitted  to  the  jury.  This  con- 
tention is  based  upon  extracts  of  portions  of  sentences 
taken  from  various  instructions,  and  generally  from 
preliminary  or  introductory  clauses,  thus:  *'If  you  find 
from  the  evidence  that  defendants  trespassed  on  the 
property  of  plaintiff ,  and  within  that  portion  prohibited 
by  the  lease ; ' '  and  other  similar  statements.    We  must, 


Jan.  1894]  Oskaloosa  College  v.  W.  XJ.  Fuel  Co.  385 

however,  under  the  law  and  in  fairness  to  the  trial  court, 
construe  all  of  the  instructions  together;  and,  when 
this  is  done,  it  is  apparent  that  the  question  of  the  con- 
struction of  the  contract  was  not  submitted  to  the  jury. 
In  the  fourth  instruction  the  court  explicitly  construed 
the  lease,  and  told  the  jury  what  portion  of  plaintiff^s 
property  was  exempted  from  it.  In  the  fifth  and  other 
instructions  reference  is  made  to  such  exempt  portion 
of  plaintiflE's  property.  It  is  clear  that  the  jury  could 
not  have  failed  to  understand  that  the  court  had  defined 
for  their  guidance  the  extent  of  defendants'  rights  under 
the  lease. 

IV.  The  deposition  of  one  Dunn,  a  surveyor,  was 
read  in  evidence,  on  the  part  of  plaintiff.  Attached 
thereto,  and  by  the  interrogatories  and  answers  in  said 
deposition  expressly  made  a  part  of  it,  were  certain 
field  notes,  which  accompanied  a  plat,  also  a  part  of  the 
deposition.  The  plat  and  field  notes,  being  a  part  of 
the  deposition,  could  not  be  sent  to  the  jury  except  by  the 
consent  of  both  parties.  They  were  not  introduced  in 
evidence  independent  of  the  deposition,  but  as  forming 
a  part  of  it.  Code,  section  2797.  The  record  shows 
that,  when  the  JU17  were  about  to  retire,  defendants 
asked  that  the  Dunn  plat  and  field  notes  be  given  to 
the  jury.  Plaintiff  objected,  unless  Dunn's  entire  depo- 
sition was  given  to  them.  Defendants  would  not  con- 
sent to  the  deposition's  going  to  the  jury.  The  court 
then  had  the  plats  detached  from  the  deposition,  and 
sent  them  to  the  jury,  but  refused  to  send  the  field 
notes.  To  this  action  the  defendants  objected.  We 
think  this  action  was  clearly  error.  Being  a  part  of 
the  deposition,  neither  the  plats  nor  field  notes  could 
be  given  to  the  jury  unless  by  consent  of  all  the  parties. 
As  this  consent  was  not  had,  the  court  had  no  right  to 
send  the  plats  alone.  Nor  are  defendants  precluded 
from  objecting  to  the  court's  action  in  sending  the  plats 

Vol.  90—25 


386   OsKALOOSA  College  v.  W,  U.  Fuel  Co.  [90  Iowa 

alone,  because  they  asked  to  have  both  plats  and  field 
notes  sent.  The  main  question  in  the  case  was  as  to 
whether  or  not  defendants  had  mined  coal  which  they 
had  no  right  to  mine,  under  the  terms  of  their  lease, 
and  hence  it  was  of  the  utmost  importance  to  locate 
exactly  the  rooms  which  had  been  mined  out.  That 
was  the  point  which  Dunn's  testimony  was  largely 
directed  to.  That  was  what  the  plaintiflE  sought  to 
establish  by  his  survey  plat  and  notes.  Defendants 
contended  that  the  plat  and  notes  were  incorrect.  The 
plat  was  made  from  the  notes,  and  defendants  intro- 
duced evidence  which  tended  to  show  that  Dunn's  plat 
and  notes  were  incorrect,  and  "that  the  plat  did  not 
agree  with  the  notes.  The  plat  tended  to  show  that 
defendants  had  mined  coal  at  a  point  where  they  claimed 
they  had  not  done  so.  Defendants  contended  that  their 
evidence  showed  that  the  plat  and  field  notes  did  not 
agree.  We  think  the  claim  is  well  founded,  and,  under 
such  circumstances,  it  was  certainly  prejudicial  to  them 
to  give  the  jury  the  plat,  and  withhold  from  them  the 
notes  from  which  the  plat  was  made.  As  we  have  said, 
neither  the  plat  nor  notes  should  have  been  given  the 
jury  except  by  consent  of  both  parties.  Nor  were  de- 
fendants bound  to  submit  to  plaintiff's  proposition  to 
send  the  whole  deposition,  or,  failing  so  to  do,  have  the 
plat  sent  alone.  They  were  justified  in  standing  upon 
their  legal  rights.  Plaintiff  claims  that  its  case  is  fully 
established,  independent  of  the  Dunn  survey.  We 
think,  however,  under  the  circumstances  disclosed  in 
the  record,  we  are  not  justified  in  assuming  that  the 
error  was  without  prejudice  to  defendants. 

V.  Counsel  claim  that  the  rule  of  damages  in 
cases  of  willful  trespass  ought  not  to  be  applied  to  the 
coal  company,  as  they  insist  that  the  company  was  not 
guilty  of  such  trespass.  In  view  of  a  retrial  of  the  case, 
it  would  not  be  proper  for  us  to  comment  on  the  weight 
or  sufficiency  of  the  evidence  touching  this  matter. 
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We  are  content  with  the  rule  for  measuring  the  damages 
stated  by  the  trial  court.  We  may  property  say  that 
the  willful  entry,  if  any,  on  plaintiflE^s  lands,  was  not 
made  under  or  by  virtue  of  the  lease.  It  follows  that 
the  situation  of  the  parties  with  reference  to  such  entry 
is  the  same  as  though  no  lease  had  been  entered  into. 
In  other  words,  if  defendants  were  willful  trespassers 
on  plaintiff's  property,  the  fact  that  they  had  a  lease  of 
<*ertain  other  property  of  plaintiff  could  have  no  effect 
in  determining  the  extent  or  measure  of  their  liability 
to  plaintiff  for  the  trespass  committed. 

VI.  Claim  is  made  that  our  statute  in  relation  to 
willful  trespass  applies  to  this  case  and  fixes  the  dam- 
ages. Code,  section  3332,  3335.  These  sections  apply 
to  tenants  where  they  commit  waste  on  property  they 
have  leased,  and  to  certain  other  parties,  but  have  no 
application  to  the  case  at  bar.  Appellants  were  not 
tenants  as  to  the  property  on  which  it  is  claimed  the 
trespass  was  committed,  nor  do  they  come  within  the 
other  provisions  of  the  statute. 

VII.  It  is  said  that  plaintiff  is  estopped  because 
it  settled  with  defendants  after  knowing  that  they  had 
taken  the  coal  outside  of  the  ground  leased.  The  claim 
does  not  merit  extended  consideration.  The  necessary 
elements  of  an  estoppel  are  lacking;  nor  was  there  any 
settlement  established.  Hence  there  was  no  error  in 
refusing  to  submit  the  question  to  the  jury. 

VIII.  It  is  contended  that,  under  the  claim  made 
in  the  petition,  there  can  be  no  recovery  at  all.  It  is 
too  late  now  to  urge  this  objection.  Code,  section  2650. 
For  the  error  heretofore  pointed  out,  the  judgment  is 
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Tuesday,  Febkuaey  6,  1894. 

On  Rehearing. — For  former  report,  see  54  N.  W. 
Eep.  152. — Reversed. 

RoTHROCK,  J. — ^A  petition  for  rehearing  was  filed 
in  this  case  at  the  proper  time,  and  an  oral  argument 
was  made  in  support  of  the  petition.  The  rehearing 
was  granted,  and  the  case  has  again  been  presented  for 
our  consideration.  It  is  contended  by  counsel  for 
appellee  that  the  ground  upon  which  the  judgment  was 
reversed  was  founded  upon  a  mistake  as  to  the  record 
made  in  the  court  below  when  the  Dunn  plat  was  sent 
to  the  jury.  This  contention  must  be  settled  by  the 
record  made  by  the  court  below.  The  appellants' 
abstract  sets  out  what  purported  to  be  the  record  made 
by  a  bill  of  exceptions,  signed  by  the  judge,  and  filed 
within  the  proper  time.  Appellee  filed  an  additional 
abstract,  which  contained  no  denial  of  appellants' 
abstract.  It  is  entitled  an  **  Amendment  to  Abstract." 
It  consists  of  sixty-eight  printed  pages,  nearly  all  ol 
which  are  additions  to  the  evidence  as  shown  by  appel- 
lants' abstract.  Toward  the  close  of  the  evidence  the 
additional  abstract  contains  the  following:  "After 
argument  by  counsel,  the  question  as  to  what  exhibits 
should  go  to  the  jury  came  up,  and  the  following 
entries  of  objection  were  made:  PlaintiflE  objects  to 
the  plat  attached  to  the  Dunn  deposition  being  severed 
from  the  deposition  and  sent  to  the  jury,  unless  the 
whole  deposition  goes  to  the  jury,  as  said  plat  is  a  part 
of  the  deposition,  was  attached  to  the  deposition,  came 
with  the  deposition,  and  the  deposition  refei's  to  it,  and 
makes  it  a  part  of  the  deposition.  The  plaintiflE  does 
not  object  to  sending  out  the  whole  deposition,  il 
counsel  insists  that  it  is  proper  to  do  it,  but  do  object 
to  sending  out  a  part  of  it  without  sending  out  the 
explanation  to  it  along  with  it.    The  objection  is  over- 
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ruledy  the  court  finding  that  the  plat  submitted  is  a 
large  plat,  two  and  a  half  or  three  feet  square ;  and  is 
ordered  to  be  detached,  and  is  permitted  to  go  to  the 
jury,  the  same  being  Exhibits  A  and  C  of  Dunn's 
deposition.  PlaintiflE  excepts.  Defendants  ask  that  the 
field  notes  (Exhibit  B)  of  the  Dunn  deposition,  which 
refers  to  and  defines  Exhibits  A  and  C  be  sent  in. 
PlaintiflE  objects  to  sending  the  field  notes  to  the  jury 
unless  the  entire  deposition  is  permitted  to  go.  The  field 
notes  are  not  permitted  to  go  to  the  jury.  Defendants 
except.  *  *  •''  This  is  a  copy  of  the  transcript  or 
extension  of  the  shorthand  reporter's  notes.  As  the 
record  was  presented  to  us,  it  was  to  be  considered  in 
addition  to  appellants'  abstract.  It  is  contended  that 
the  transcript  of  the  reporter's  notes  must  control. 
These  notes  of  what  transpired  at  the  trial  table  in 
reference  to  what  exhibits  the  jury  should  take  are 
imperfect.  They  so  show  on  their  face.  They  appear 
to  be  in  part  the  contention  of  counsel  and  the  result 
of  the  court's  ruling.  They  are  not  clear,  but  are 
obscure  and  imperfect.  It  appears  that  the  motion  for 
a  new  trial  was  overruled  on  the  twenty-third  day  of 
March,  1891,  and  on  the  same  day  a  bill  of  exceptions 
was  filed,  which,  in  a  clear,  distinct,  narrative  form, 
gave  just  what  transpired.  This  bill  was  signed  by  the 
judge.  And  this  court,  in  determining  the  case, 
adopted  that  as  the  true  record.  No  claim  was  made 
in  the  appellee's  abstract  that  the  bill  of  exceptions 
was  not  correctly  set  out  in  appellants'  abstract,  and  no 
claim  is  made  now  that  it  was  not  settled  and  signed 
by  the  presiding  judge.  We  think  it  should  be 
regarded  as  the  true  record,  and  that  the  incomplete 
notes  of  the  shorthand  reporter  must,  so  far  as  they  are 
inconsistent  therewith,  be  held  to  be  superseded  or 
controlled  by  the  bill  of  exceptions.  We  discover  no 
reason  for  reaching  a  diflEerent  result  in  the  case,  and 
the  judgment  will  stand  bevebsed. 


I  90    380, 
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390        Ibon  Wobks  v.  Firmenioh  Mfg.  Co.  [90  Iowa 


Aetna  Ibon  Wobks  v.  Fibmenich  Manufaotubing 
Company,  Appellant. 

Abatement:  Other  Action  Pending.  An  aotion  to  •nforoe  » lien 
in  which  there  is  dispute  as  to  how  much  defendant  has  paid  is  not 
abated  \>j  the  pendency  of  another  action,  as  to  which  defendant 
simply  avers  that,  if  it  be  determined  therein  that  a  certain  two 
thousand  dollars  was  applied  as  a  payment,  the  payments  would 
aggregate  seven  thousand,  five  hundred  dollars.  Such  plea  merely 
sets  up  a  fact  to  be  considered  in  determining  how  much  has  been 
paid. 

Variance :  Objection  too  Late.  It  can  not  be  urged  here  for  the 
first  time,  that  nothing  but  an  issue  not  made  by  the  pleadings  was 
tried  and  determined. 

Appeal  from  Marshall  District    Court. — Hon.  S.  M. 
Weaves,  Judge. 

Tuesday,  Febkuaby  6, 1894. 

Action  in  equity  to  foreclose  a  mechanic's  lien. 
From  a  judgment  for  plaintiff,  defendant  appeals. — 
Affirmed. 

J.  L.  Carney  for  appellant. 

Binford  &  Snelling  for  appellee. 

KiNNE,  J. — I.  Plaintiff  claimed  twelve  thousand^ 
one  hundred  and  thirty-eight  dollars  and  interest  as  a 
balance  due  it  on  account  for  work  done  and  materials 
furnished  under  certain  contracts,  and  for  extra  work 
on  the  glucose  factory  of  defendant  at  Marshalltown, 
Iowa.  The  answer  denied  that  the  material  was  fur- 
nished, or.  labor  performed,  in  accordance  with  the  con- 
tract, and  denied  any  indebtedness  to  plaintiff.  In  a 
second  division  a  number  of  afl5rmative  defenses  are 
pleaded,  consisting  of  failure  to  perform  the  contract, 
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and  damages  arising  therefrom ;  that  much  of  the 
material  was  never  furnished;  that  smaller  and  lighter 
beams  were  used  than  were  contracted  for;  that  the 
work  was  improperly  performed;  that,  by  reason  of 
plaintiff's  negligence,  two  tanks  fell,  causing  loss  and 
damage;  that  plaintiff  so  delayed  the  work  as  to  cause 
inconvenience  and  loss  to  defendant,  and,  in  conse- 
quence, defendant,  on  October  10,  1889,  ordered  plain- 
tiff to  cease  work  on  the  building.  A  counterclaim  was 
also  filed  by  defendant,  consisting  of  numerous  items, 
and  amounting  in  the  aggregate,  to  over  thirty-one 
thousand  dollars.  To  this,  plaintiff  filed  a  reply,  which 
denies  most  of  the  claims  made  in  the  counterclaim, 
charges  that  the  work  was  done  in  accordance  with 
defendant's  consent  and  approval,  and  avers  that  the 
work  would  have  been  fully  completed  had  not  defend- 
ant prevented.  The  cause  was  tried  as  an  equity  case 
to  the  court,  and  a  judgment  rendered  for  plaintiff  for 
six  thousand,  seven  hundred  and  twenty-seven  dollars 
and  ninety-eight  cents,  and  a  decree  entered  foreclos- 
ing the  lien. 

II.  Many  questions  are  raised  and  discussed  by 
counsel.  It  is  impossible  for  us  to  treat  of  all  of  them 
in  detail.  We  shall  only  refer  to  those  matters  which 
appear  to  be  of  controlling  importance  in  determining 
the  rights  of  the  parties.  It  is  said  that  defendant  has 
pleaded  and  proven  that  another  action  was  pending  in 
Chicago,  Illinois,  at  the  time  of  the  trial  of  this  cause 
below,  between  the  same  parties  and  in  relation  to  the 
same  subject-matter.  While  counsel  for  defendant 
argue  that  this  action  should  be  abated  because  of  the 
pendency  of  the  other  action,  we  do  not  understand 
that,  in  its  answer,  the  facts  touching  said  action 
are  pleaded  or  relied  upon  as  an  abatement  at  all. 
The  division  of  the  answer  in  which  the  facts  now 
relied  upon  are  pleaded  is  devoted  entirely  to  setting 
forth  the  payments  which  have  been  made  by  defend- 
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ant  company;  and,  to  show  these,  certain  facts  are  set 
out  touching  the  pendency  of  an  action  in  Chicago, 
wherein  it  is  alleged  that  there  was  a  controversy, 
among  other  things,  as  to  whether  a  certain  two  thou- 
sand dollars  had  been  applied  by  the  parties  as  a  pay- 
ment upon  the  contract  sued  upon  herein;  and  it  is 
further  averred  *^that,  should  the  court  in  said  cause 
determine  that  the  two  thousand  dollars  has  been 
applied  in  payment,  then  the  whole  amount  so  paid 
would  be  the  sum  of  seven,  thousand,  five  hundred  dol- 
lars.'' As  we  have  said,  the  thought  of  the  pleader 
seems  to  have  been,  not  to  plead  facts  showing  another 
action  pending  as  a  ground  for  abating  this  action,  but 
rather  facts  which  should  be  taken  into  consideration 
in  determining  how  much  has  been  paid  upon'the  con- 
tract sued  upon.  We  do  not  think  the  pending  of  that 
suit  is  a  bar  to  the  prosecution  of  this  one. 

III.  Counsel  for  appellant  claims  that  inasmuch 
as  plaintiff  sued  upon  a  contract,  alleging  its  perform- 
ance, and  as  it  appears  that  the  contract  was  not  fully 
performed,  and  there  is  no  quantum  meruit  count, 
plaintiff  can  not  recover.  The  trial  was  had  in  the 
district  court  upon  the  petition,  answer,  and  counter- 
claim and  reply,  and  upon  the  theory  that  defendant 
had  prevented  plaintiff  from  completing  its  contract; 
that  plaintiff  was  entitled  to  recover  the  contract  price, 
less  what  it  would  have  cost  to  have  completed  the 
contract  after  the  work  was  stopped  by  the  defendant, 
and  less  what  defendant  was  entitled  to  under  its 
counterclaim.  Now,  the  evidence  below  was  intro- 
duced, without  objection,  to  sustain  these  several 
claims  of  the  parties,  and  largely  touching  the  question 
as  to  the  cost  of  completing  the  repairs  according  to 
the  contract  after  defendant  stopped  the  work,  and  as 
to  the  amount  of  defendant's  damages.  As  we  have 
said,  no  objection  was  made  below  to  the  introduction 
of  evidence  to  establish  plaintiff's  claim  under  the 
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issues  as  they  stood.  It  is  now  too  late  to  claim  that 
there  is  a  variance  between  plaintiff's  pleadings  and  the 
proofs.  Singer  v.  Given,  61  Iowa,  95,  15  N.  W.  Rep. 
858;  Ressler  v.  Baxletfj  81  Iowa,  751,  47  N.  W.  Eep. 
57;  Lines  v.  Lines,  54  Iowa,  602,  7  N.  W.  Eep.  87; 
Iselin  V.  Griffith,  62  Iowa,  668,  18  N.  W.  302.  Hav- 
ing tried  the  case  below  on  the  theory  above  stated 
without  objection,  it  would  be  manifestly  unfair  to 
permit  appellant's  objection  to  prevail  in  this  court, 
when,  if  made  in  the  court  below,  appellee  might  have 
cured  the  defect  in  its  pleadings,  if  any,  by  amend- 
ment. 

IV.  The  testimony  in  this  case  is,  as  to  many 
matters,  conflicting,  and  it  is  difficult,  as  to  some 
points  of  difference  between  the  parties,  to  reach  a  con- 
clusion which  is  entirely  satisfactory.  There  are, 
however,  certain  important  facts  which,  after  a  careful 
review  of  all  the  testimony,  we  find  to  be  established 
by  the  evidence.  They  are  as  follows:  First,  That, 
aside  from  the  exception  hereafter  stated,  defendants 
knew  of  the  modification  and  changes  in  the  original 
contract,  and,  under  all  the  circumstances,  must  be 
held  to  have  authorized  them,  or  to  have  assented 
thereto;  second,  that  the  defendants  were,  by  reason  of 
changes  in  the  contract,  made  with  their  consent,  and 
at  their  instance,  chiefly  responsible  for  the  stoppage 
of  the  work ;  third,  that  much  of  the  delay  in  the  work 
was  due  to  changes  made  by  defendants  in  the  work; 
fourth,  that  plaintiff  was  in  no  wise  responsible  for  the 
fall  of  the  tanks ;  fifth,  that  plaintiff  did  not  furnish 
girders  of  the  weight  required  by  the  contract;  sixth, 
that  defendant's  foreman.  Smith,  acted  for  defendant 
in  looking  after  the  work  and  in  making  the  changes ; 
seventh,  that,  according  to  the  contract,  defendant  was 
to  furnish  only  common  labor  to  assist  in  the  work, 
and  that  it  did  furnish  some  labor  in  addition  thereto ; 
eighth,  that  plaintiff  is  entitled  to  a  portion  of  its  claim 
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for  articles  furnished  outside  of  the  contract.  As  to 
many  items  of  damage  claimed  by  defendant  it  may  be 
said  that,  even  if  articles  in  fact  furnished  were  not 
such  as  the  contract  required,  it  is  reasonably  clear  that 
defendant  accepted  them,  and  found  no  fault  with 
them  until  about  the  time  the  plaintiff  began  this  suit; 
that  in  some  cases  it  paid  the  contract  price  with  full 
knowledge  of  defects  not  complained  of,  and  without 
suggesting  that  the  material  furnished,  and  work  done, 
were  not  in  accordance  with  the  contract.  The  failure 
to  complete  other  work  was  due  to  defendant's  act  in 
stopping  the  work.  Some  seventeen  hundred  dollars 
is  claimed  by  reason  of  damages  caused  by  the  falling 
of  the  tanks.  As  we  have  said,  we  think  this  was  no 
fault  of  plaintiff.  Defendant  had  stopped  the  work 
some  days  before  this,  and  we  do  not  think  the  fall  was 
caused  by  the  failure  of  plaintiff  to  do  the  work  prop- 
erly. Some  eighteen  hundred  dollars  is  charged  by 
defendant  to  plaintiff  for  men  furnished  at  one  dollar 
and  twenty-five  cents  per  day.  We  think  this  was  the 
kind  of  labor  which  defendant  was  to  furnish  under  the 
contract,  and  it  appears  from  the  evidence  that  defendant 
so  treated  it  until  long  after  the  labor  was  so  furnished. 
There  is  also  an  item  of  ten  thousand  dollars  charged 
to  plaintiff  for  loss  of  time  and  expenses,  and  damage 
by  stopping  factory,  -loss  of  goods,  etc.  Most  of  this 
damage  is  claimed  for  the  month  of  September,  during 
which  time  the  factoiy  did  not  run.  Under  the  evi- 
dence it  is  a  disputed  question  as  to  whether  the  factory 
was  not  shut  down  during  the  month  of  September  by 
agreement.  We  incline  to  think  such  was  the  case. 
We  can  not  consider  in  detail  all  the  items  of  damages 
claimed.  We  have  made  an  accounting  between  the 
parties,  having  in  mind  the  conclusion  reached,  hereto- 
fore stated,  and,  in  our  judgment,  the  amount  found 
due  the  plaintiff  by  the  district  court  was  substantially 
correct.    We  have  given  the  somewhat  voluminous 
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record  and  the  arguments  a  careful  examination,  but 
the  reasonable  limits  of  this  opinion  preclude  us  from 
entering  more  into  detail  in  discussing  the  matters  in 
controversy  between  the  parties.  As  the  questions 
presented  relate  mostly  to  facts,  and  not  to  the  law,  it 
would  serve  no  useful  purpose  to  more  fully  treat  of 
them.  Our  conclusion  is  that  the  judgment  below 
should  be  affibmed. 

1  90    89^, 
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Pbed  Milleb  Bbewing  Company  v.  Chas.  De  Fbance^     ImM 

Appellant. 

Intoxicatinfir  Liquors :  Law  of  Sister  State.  Where  the  answer 
in  an  Iowa  action  admits  that  a  recovery  should  be  had  for  liquors 
sold  and  delivered  in  Wisconsin,  were  it  not  for  the  laws  of  Iowa,  tho 
presumption  is  that  the  law  of  Wisconsin  permitted  the  sale.     (3) 

Same.  Under  such  answer,  it  was  proper  to  charge  that  such  sale  and 
shipment  of  liquor  into  Iowa,  to  be  sold  in  original  packages,  wa» 
lawful.    (6) 

Bahs:  ooktraot  where  hads.  An  agreement  made  in  Iowa  that  beer 
should  be  shipped  from  Wisconsin  whenever  ordered  by  defendant  in 
Iowa,  is  but  a  conditional  agreement  for  future  sales  and  does  not 
bind  defendant  to  order^  and  sale  and  delivery  of  beer  in  Wisconsin 
on  orders  given  there,  are  made  in  Wisconsin.     (6) 

Intent  of  Corporation:  Testimony  of  Agent.  An  agent  wba 
makes  a  contract  for  a  corporation  is  competent  to  testify  that  in 
making  such  contract  the  corporation  did  not  intend  to  enable  the 
other  contracting  party  to  violate  law.    (2) 

Practice :  Harmless  Admission  of  Evidence.  The  statement  of 
a  conclusion  is  not  prejudicial  when  immediately  followed  by  the 
grounds  of  it.     (1) 

8ahe:  estoppel  to  object.  One  whose  objection  excludes  certain  testi- 
mony  as  immaterial  can  not  say  that  its  absence  is  a  failure  to  prove 
a  material  fact.  •(4) 

Sake:  obdbb  of  aboumekt.  Where  defendant  files  a  fubstituted  answer 
which  puts  the  burden  of  proof  on  him  after  plaintiff  has  made  his 
opening  argument,  it  is  within  the  discretion  of  the  court  to  allow  the 
plaintiff  to  close  the  argument.    (4) 
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Appeal  from  Polk  District  Court. — ^Hon.  W.  F.  Conbad, 

Judge. 

Tuesday,  Febbuaby  6, 1894. 

This  action  is  to  recover  the  contract  price  of  beer 
alleged  to  have  been  sold  by  the  plaintiflE,  as  a  corpora- 
tion, under  the  laws  of  Wisconsin,  to  the  defendant, 
and  delivered  at  Milwaukee,  Wisconsin,  for  shipment 
to  Des  Moines,  Iowa,  for  sale  in  original  packages. 
There  was  a  denial,  and  a  counterclaim  for  money  paid 
to  plaintiff  for  beer  sold  to  defendant  in  violation  of  the 
laws  of  Iowa.  There  was  a  verdict  and  judgment  for 
the  plaintiflE,  and  the  defendant  appeals. — Affirmed. 

Cole,  McVey  <&  Cheshire  for  appellant. 

Bead  d  Bead  for  appellee. 

Gbangeb,  C.  J. — I.  E.  Qc.  Miller's  testimony  is 
by  deposition,  and  to  an  interrogatory  he  answered  as 
follows:  ^^ There  was  no  particular  agreement,  other 
than  it  was  understood  between  Chas,  De  France  and 
myself,  acting  for  the  company,  that  the  beer  was  to  be 
handled  by  him  strictly  in  accordance  tvith  the  laws  of 
Iowa,  under  the  so-called  ^Original  Package  Decision,^ 
aud  that  he  should  handle  it  strictly  in  the  packages  in 
which  it  was  delivered  to  him,  and  that  he  should  in  no 
manner  violate  any  laws  governing  the  sale  of  intoxicating 
liquors  in  his  state.  I  distinctly  stated  to  him  that  our 
company  did  not  want  to  have  any  trouble,  and  did  not 
want  to  furnish  beer  to  anybody  who  would  be  getting 
into  trouble,  and  that  we  should  deliver  the  beer  to 
him  on  board  the  care  at  Milwaukee.  I  stated  to  him 
that  he  must  not  sell  by  the  bottle,  but  only  by  cases 
and  kegs.  He  stated  to  me,  at  that  time,  that  he  had 
a  good  business,  and  that  he  would  sell  the  beer  in  the 
packages  in  which  he  received  it.  This  is  the  substance 
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of  what  was  said  by  both  of  us,  as  near  as  I  can  now 
recall.  ^^  There  was  an  objection  to  the  italicized  por- 
tion of  the  answer,  to  the  overruling  of  which  the 
appellant  complains.  The  complaint  is  that  the  answer 
states  an  '^unwarranted  conclusion,''  and  not  the  facts 
within  the  knowledge  of  the  witness.  The  statement 
as  to  the  understanding  is  immediately  followed  by  a 
statement  of  what  was  said  by  both  parties,  from  which 
the  understanding  was  deduced.  The  conversation 
admits  of  no  other  understanding  than  that  expressed. 
Had  the  latter  part  of  the  answer  alone  been  given,  the 
effect,  with  the  jury,  must  have  been  the  same.  Under 
such  circumstances,  there  could  have  been  no  preju- 
dice. It  is  a  statement  of  a  conclusion  from  facts  that 
are  in  evidence.  The  question  is  somewhat  like  that  in 
Eeadley  v.  Hammond^  62  Iowa,  599, 19  N.  W.  Eep.  794. 

II.  The  following  is  ^'Exhibit  D"  to  the  depo- 
sition of  E.  a.  MiUer: 

^'Milwaukee,  May  7, 1890. 

"Agreement  between  Chas.  De  Prance  and  Fred 
Miller  Brewing  Company.  We,  the  Fred  Miller  Brew- 
ing Company  of  Milwaukee,  Wisconsin,  do  hereby 
appoint  Mr.  Chas.  De  France  our  sole  agent  for  Des 
Moines,  Iowa,  to  handle  our  goods  in  the  original  pack- 
ages only. 

"Fred  Miller  Brewing  Company. 

"By  Fred  A.  Miller,  Secretary.'' 

The  following  is  part  of  an  answer  to  an  interroga- 
tory by  the  witness:  "Exhibit  D"  was  given  defendant 
by  plaintiff,  and  has  no  relation  to  contract  dated  May 
10,  other  than  to  secure  to  defendant  the  exclusive 
right  to  handle  our  beer  at  Des  Moines.  It  was  simply 
an  undertaking  on  the  part  of  plaintiff  not  to  sell  beer 
to  any  other  person  at  Des  Moines  who  would  sell  in 
competition  to  defendant."  The  court  overruled  an 
objection  to  the  answer  as  stating  a  conclusion  as  to 
the  intentions  of  the  persons.    The  offer  of  the  testi- 
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mony  by  the  plaintiflE  was  on  rebuttal.  The  defendant 
had  before  put  the  same  in  evidence,  and  the  mere  fact 
that  it  was  placed  there  a  second  time  would  not  con- 
stitute error. 

III.  The  same  witness  testified  that  the  plaintiff, 
in  selling  the  beer,  did  not  intend  to  furnish  it  to  be 
sold  in  violation  of  the  laws  of  Iowa.  He  said:  **I 
instructed  defendant  to  sell  all  liquors  in  accordance 
with  the  laws  of  Iowa.  I  know  that  no  other  oflScers 
of  plaintiff,  nor  any  of  its  authorized  agents,  instructed 
him  otherwise.  *  *  *  I  deny  that  the  contract 
^ated  May  10,  1890,  was  made  by  plaintiff  with  the 
intent  to  enable  the  defendant  to  violate  the  laws  or 
statutes  of  Iowa  for  the  suppression  of  intemperance." 
The  court  refused  to  exclude  this  evidence,  with  other 
of  like  import,  indicating  the  intent  of  the  officers  of 
the  corporation,  of  which  action  complaint  is  made. 
It  is  conceded  that  the  agents  who  acted  in  making  the 
sales  could  testify  as  to  their  own  intent,  but  the  com- 
plaint is  that  they  could  not  testify  as  to  the  intent  of 
others.  It  is  undoubtedly  true  that  one  person  can 
not  understand  the  mental  process  and  conclusions  of 
Another,  so  as  to  know  with  what  intent  or  pui^pose  he 
acts,  and  likely,  under  many  circumstances,  as  a  wit- 
ness, he  would  not  be  permitted  to  state  as  a  fact,  or 
as  an  opinion,  such  a  conclusion.  It  is,  however,  true 
that  persons  who  act  for  corporations  may  have  such 
knowledge  of  its  intentions  and  purposes  as  to  be  able 
to  testify  in  regard  to  them  in  matters  wherein  such 
-corporate  intent  becomes  a  subject  of  legal  inquiry. 
Corporations  can  only  act  through  agents,  and  it  is  not 
doubted  but  that  intentions  are  as  much  an  element  in 
fixing  their  legal  rights  and  liabilities  as  in  cases  of 
natural  persons.  If,  then,  in  a  matter  wherein  its 
intentions  are  important,  it  delegates  to  an  agent 
power  to  act,  defining  to  the  agent  its  purpose,  can  it 
be  said  that  such  agent  has  not  such  knowledge  of  the 
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intent  of  the  corporation  as  to  be  competent  to  give 
evidence  of  it!  It  is  difficult  to  imagine  a  case  in 
which  the  intent  of  the  agent,  if  responsive  to  his 
instructions  and  authority,  would  not  be  that  of  the 
corporation.  In  a  very  significant  sense  it  may  be 
said,  where  the  agent  observes  his  authority,  that  he  is 
the  embodiment  of  the  purposes  and  intentions  of  the 
corporation.  When  the  witness  stated  positively  that 
the  plaintiff  had  no  intent  that,  in  the  sale  of  beer,  the 
laws  of  Iowa  were  to  be  violated,  he  could  properly 
have  been  understood  as  stating  no  more  than  the 
intent  of  the  corporation  as  expressed  or  manifested 
by  the  proper  authority  in  the  course  of  the  transac- 
tion. Of  course,  such  a  statement  by  the  witness  is 
not  conclusive.  The  further  examination  may  develop 
his  means  of  knowledge,  and  the  ultimate  fact  become 
one  for  the  jury.  We  think  there  was  no  error  in  the 
action  of  the  court; 

IV.  In  the  deposition  of  Miller  there  was  evi- 
dence to  show  that  the  sales  of  beer  were  legal  in  the 
state  of  Wisconsin.  Defendant  objected  to  this  part 
of  the  deposition,  and  he  says,  in  argument,  that  it 
*^was  excluded  on  the  ground  of  immateriality.^'  He 
now  urges  that  there  can  be  no  recovery  in  this  case 
by  the  plaintiff,  because  the  laws  of  Wisconsin  are  pre- 
sumed to  be  the  same  as  those  of  Iowa,  in  the  absence 
of  proofs  to  the  contrary,  and  hence  that  the  sales  in 
Wisconsin  were  in  violation  of  its  laws,  and  invalid. 
A  conclusive  answer  to  the  appellant's  petition  is  this: 
In  a  substituted  answer  he  '^admits  that,  but  for  the 
matters  and  things  hereinafter  pleaded,  the  plaintiff 
would  be  entitled  to  recover.''  Nothing  thereinafter 
pleaded  in  any  way  refers  to,  or  brings  in  question  the 
laws  of  Wisconsin.  The  defense  is  based  entirely  on  a 
violation  of  the  laws  of  Iowa,  but  for  which,  it  is 
admitted,  plaintiff  should  I'ecover.  It  may  be  further 
said  that  the  exclusion  of  the  testimony  as  immaterial, 
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on  motion  of  the  defendant,  would  preclude  him  from 
afterward  taking  such  an  advantage  because  of  its 
absence. 

V.  Appellant  urges  that  the  court  erred  in  not 
permitting  him  to  open  and  close  the  argument  to  the 
jury.  The  claim  of  such  a  right  is  based  on  the  fact 
that  he  filed  his  substituted  answer,  ** wherein  he 
admitted  that,  except  for  matters  therein  stated,  plain- 
tiflE  would  be  entitled  to  the  sum  claimed  by  it.^'  It  is 
true  that  the  filing  of  this  pleading  so  changed  the 
issues  that  the  burden  was  on  the  defendant.  It  was 
not  filed,  however,  till  after  the  opening  argument  was 
made.  It  was  then  so  late  in  the  trial  that  the  request 
to  open  and  close  the  argument  could  not  be  granted  as 
to  both  and  it  is  easy  to  understand  that  to  then  grant 
the  right  to  close  might  be  prejudicial  to  the  plaintiflE. 
It  was  certainly  a  matter  to  be  controlled  by  the  discre- 
tion of  the  trial  court.  See  Woodtoard  v.  Laverty^  14 
Iowa,  381,  and  White  v.  Adams^  77  Iowa,  295,  42  N. 
W.  Rep.  199. 

VI.  The  court  instructed  the  jury  that  the  plain- 
tiff might  lawfully  sell  and  deliver  to  the  defendant  the 
beer,  and  that  the  defendant  might  lawfully  buy  and 
ship  the  same  to  Des  Moines,  and  sell  the  same  in  the 
original  packages.  It  is  urged  that  notwithstanding 
the  holding  in  Leisy  v.  Hardin^  135  U.  S.  100,  10 
Sup.  Ct.  681,  the  instruction  is  erroneous,  as  contra- 
vening the  rule  of  Pearson  v.  Distillery ^  72  Iowa,  348, 
34  N.  W.  Rep.  1,  and  Kidd  v.  Pearsm,  128  U.  S.  1, 
9  Sup.  Ct.  6.  The  application  of  the  rule  of  those  cases 
is  urged  on  the  theory  that  the  sales  were  presump- 
tively in  violation  of  the  laws  of  Wisconsin.  As  we 
have  said,  the  plaintiflE's  right  to  recover,  under  the 
admissions  of  the  answer,  is  in  no  way  affected  by  the 
laws  of  Wisconsin. 

VII.  The  defendant,  by  way  of  counterclaim, 
seeks  to  recover  from  plaintiff  one  thousand,  three  hun- 


Jan.  1894]  Milleb  Bkewing  Co.  v.  DeFbance.        401 

dred  and  fifty  dollars  that  had  been  paid  to  plaintiff 
for  beer  under  their  contracts.  The  district  court  said 
to  the  jury:  **The  evidence  shows  that  the  liquors 
sold,  the  price  of  which  is  sought  to  be  recovered  back, 
were  not  sold  to  defendant  in  Iowa,  but  were  sold  and 
delivered  to  defendant  in  Milwaukee,  in  the  state  of 
Wisconsin."  Appellant  complains  of  the  instruction, 
and  claims  that  the  sale  was  by  virtue  of  a  written  con- 
tra<3t  made  at  Des  Moines,  May  16, 1890,  as  follows: 
'*Des  Moines,  Iowa,  May  16, 1890. 

The  Fred  Miller  Brewing  Company  of  Milwaukee, 
Wisconsin,  agree  to  deliver  f.  o.  b.  cars  Milwaukee, 
whenever  ordered  by  Chas.  De  France,  of  Des  Moines, 
Iowa,  beer  at  the  following  prices:  Keg  beer  at 
$5.50  per  bbl. ;  Export  beer  in  bottles  at  $2.80  per 
case  of  two  dry  qts.  each;  Budweiser  in  bottles 
at  $3.20  per  case  of  two  dry  qts.  each.  Said  brew- 
ing company  agrees  to  refund  $1.20  for  each  case 
and  two  dozen  bottles^  when  returned.  Said  Chas. 
De  France  in  turn  agrees  to  pay  for  such  ordered 
goods  on  demand  of  said  brewing  company,  and  also 
binds  himself  and  agrees  to  pay,  for  all  empty  keg 
packages  not  returned,  at  final  settlement,  at  the 
rate  of  $1.00  for  each  1-8  keg,  and  $1.50  for  each  1-4 
keg.  Said  brewing  company  agrees  to  furnish  said 
Chas.  De  France  one  light  delivery  wagon,  which  is  to 
be  returned  to  said  brewing  company  when  said  De 
France  ceases  to  handle  their  beer.  This  contract  to 
be  in  force  for  one  year  from  date. 

'*Feed  Millee  Beewing  Company. 
'*By  E.  G.  Millee,  President.'^ 

It  will  be  seen  that  this  agreement  is  not  one  of 
sale.  It  is  but  a  conditional  agreement  as  to  sales  in 
contemplation.  The  terms  of  the  agreement  were  to 
become  operative  only  if  defendant  ordered  beer,  which 
he  was  under  no  obligations  to  do.  His  order  at  Mil- 
waukee, and  the  delivery  of  the  beer  there,  gave  rise  to 
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the  plaintiff's  claim.  Without  the  order,  plaintiff  would 
have  no  right  of  action  whatever.  The  Iowa  agree- 
ment was  only  as  to  contracts  to  be  made  and  per- 
formed in  Wisconsin.  The  evidence,  in  so  far  as  it 
affects  the  question,  and  the  contract,  justify  the 
instruction  given  by  the  court.  A  further  criticism  of 
the  instruction  is  made  because  the  jury  was  told  that 
^Ho  enable  the  defendant  to  recover  back  the  money 
paid,  the  liquor  must  have  been  sold  in  violation  of 
section  1550;  and,  to  be  sold  in  violation  of  this  law, 
it  mut  have  been  sold  within  the  jurisdiction  of  said  law^ 
for  said  law  has  no  extra  territorial  jtirisdiction.^^  The 
italicized  words  are  those  complained  of,  because  they 
speak  of  the  law  as  having  jurisdiction,  and  it  is  said 
to  be  misleading.  K  it  should  be  conceded  that  the 
word  '^jurisdiction"  was  technically  misapplied  (for 
certainly  nothing  more  would  be  true  of  its  use),  the 
intended  meaning  of  the  instruction  is  too  manifest  to 
be  misleading  to  any  person  of  ordinary  intelligence. 

VIII.  There  is  a  claim  that  the  evidence  shows 
that  the  beer  was,  in  fact,  sold  in  violation  of  the  laws 
of  this  state.  We  think  not  to  the  extent  that  we 
should  disturb  the  finding  of  the  jury  on  that  question. 
The  question  seems  to  have  been  fairly  submitted,  and 
a  finding  returned  favorable  to  plaintiff.  The  judg- 
ment is  AFFIBMED. 


^  ^i  A.  Adt,  Appellant,  v.  J.  P.  Fbbemak. 


Dissolving  Injunction :  attobkit's  fee.  Where  an  action  seeks  relief 
besides  injunction,  and  the  writ  is  snperseded,  and  so  far  as  dam- 
ages  pending  suit  is  concerned,  practically,  dissolved  by  bond,  with- 
oat  a  motion  to  dissolve  and  without  the  aid  of  an  attorney,  no 
attorney  fee  can  be  recovered  for  dissolving  the  writ.    (1) 

Nominal  Damages :  BeversaL  A  judgment  will  not  be  reversed  in 
order  that  nominal  damages  may  be  recovered.    (2) 
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Appeal  from  the  Muscatine  District  Court. — ^Hon.  W.  F* 
Bbannan,  Judge. 

Wednesday,  Febeuaby  7, 1894. 

This  is  an  action  to  recover  damages  on  an  injunc- 
tion bond.  There  was  a  trial  by  jury.  At  the  close  of  the 
introduction  of  plaintiff^s  evidence,  on  motion  of  de- 
fendant's counsel,  the  court  instructed  the  jury  that  the 
plaintiff  had  failed  to  introduce  any  evidence  in  sup- 
port of  the  allegations  of  his  petition,  and  there  should 
l)e  a  verdict  for  the  defendant.  The  plaintiff  appeals 
from  the  judgment  upon  a  verdict  rendered  in  obedi- 
•ence  to  the  said  instruction  of  the  court. — Affirmed. 

N.  Bosenberger  and  Betuoiler  dBoran  for  appellant. 

jRiofemow  (&  Bwh  for  appellee. 

RoTHEOOK,  J. — ^I.  It  appears  from  the  record  that 
the  defendant,  Freeman,  leased  oflBce  rooms  to  the  plain- 
tiff, Ady,  for  a  term  of  years.  Plaintiff  is  a  physician 
and  surgeon,  and  occupied  the  office  in  the  practice  of 
his  profession.  The  lease,  by  its  terms,  did  not  expire 
until  August  1, 1888.  While  Ady  was  in  possession  of 
the  office,  Freeman  enlarged  a  porch  above  the  win- 
dows of  one  of  the  rooms.  Ady  claimed  that  the  change 
made  in  the  porch  obstructed  the  light  in  his  rooms. 
"There  was  some  controversy  about  the  matter,  and 
Ady  leased  other  rooms,  and,  while  preparing  to  move 
from  the  defendant's  rooms,  the  defendant,  on  the. 
twenty-seventh  day  of  September,  1887,  commenced  a 
4suit  against  Ady,  claiming  a  landlord's  lien  on  the  per- 
4Sonal  property  in  the  rooms,  and  that  eight  dollars  was 
due  on  the  rent,  and  that  eighteen  dollars  and  seventy- 
five  cents  would  become  due  on  the  last  day  of  each 
month  during  the  term  of  the  lease,  and  that  his  lien 
^ould  be  lost  if  Ady  removed  the  personal  property. 
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judgment  was  demanded  for  such  sums  as  might 
become  due  at  the  time  of  the  final  disposition  of  the 
cause.  A  writ  of  injunction  was  prayed  for  and  issued, 
restraining  Ady  from  removing  the  property  upon 
which  Freeman  claimed  his  lien.  Three  days  after  the 
service  of  the  writ  of  injunction,  Ady  gave  a  bond  to 
pay  any  damages  and  costs  that  might  be  adjudged 
against  him  in  the  action,  and  the  injunction  was  thus 
practically  dissolved,  or  rather  superceded,  and  Ady 
removed  his  property  from  Freeman's  rooms.  The 
said  cause  was  afterward  tried,  and  a  decree  was 
entered  in  favor  of  Ady.  This  action  was  brought  to 
recover  five  hundred  dollars  damages  on  the  injunction 
bond. 

The  principal  question  in  the  case  is  whether  the 
plaintiff  is  entitled  to  be  reimbursed  for  attorney's  fees 
in  procuring  a  dissolution  of  the  injunction.  The 
amount  demanded  for  that  service  is  one  hundred  dol- 
lars. The  district  court  was  of  opinion  that  plaintiff 
was  not  entitled  to  recover  attorney's  fees.  We  concur 
in  that  opinion.'  We  have  set  out  the  claims  of  the 
parties  in  the  suit  in  which  the  injunction  issued,  for 
the  purpose  of  showing  that  the  plaintiff  is  not  entitled 
to  attorney's  fees  for  procuring  a  dissolution  of  the 
injunction.  The  injunction  was  not  the  only  relief 
demanded.  Judgment  was  prayed  for  the  rent  due  and 
to  become  due  up  to  the  time  of  the  trial.  No  motion 
was  made  to  dissolve  the  injunction.  So  far  as  any 
right  to  recover  damages  pending  the  suit  was  involved, 
the  injunction  was  practically  dissolved  by  giving  the 
.  bond  in  three  days  after  it  was  issued.  It  does  not 
appear  that  counsel  performed  any  services  whatever 
in  procuring  a  dissolution  of  the  injunction.  That  no 
attorney's  fees  can  be  recovered  in  such  cases,  see 
Langworthy  v.  McKelvey,  25  Iowa,  49;  Carroll  Co.  v. 
Iowa  R.  L.  Co. J  53  Iowa,  685,  6  N.  W.  Rep.  69. 
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II.  It  is  urged  that  the  court  erred  in  refusing  to 
permit  the  plaintiflE  to  prove  damages  which  he  claimed 
accrued  to  him  by  reason  of  being  prevented  from 
movdng  his  property  from  the  office  for  three  days.  It 
may  be  that,  by  applying  technical  rules,  the  plaintiff 
could  have  shown  some  damages ;  but  our  examination 
of  the  case  leads  us  to  the  conclusion  that  the  legiti- 
mate damages,  aside  from  the  claimed  attorney's  fees, 
were  so  inconsiderable  as  to  come  within  the  well 
known  rule  that  a  cause  will  not  be  reversed  to  enable 
a  party  to  recover  nominal  damages.  Other  questions 
are  made,  which  we  think  do  not  demand  considera- 
tion.   The  judgment  of  the  district  court  is  affirmed. 


Hannah  R.  Haggebty,  Administratrix,  v.  The  Chicago, 

St.  Paul  &  Kansas  City  Railway  Company, 

Appellant. 

Contributory  Neffliffence:  Hanging  on  Car  Ladder.  One 
whose  duty  it  was  to  take  car  numbers,  came  down  the  side  ladder 
of  a  oar,  soon  to  stop,  but  in  motion,  to  the  bottom  of  the  ladder,  and 
while  hanging  there  to  alight  when  the  oar  stopped,  was  killed  by 
coming  in  contact  with  a  switch  which  could  not  have  struck  him  had 
he  been  higher  up.  Held,  that  there  was  contributory  negligence. 
See  McKeev.  Bailway  Co.,  S3  Iowa,  616. 

Appeal  from  Dubuque  District  Court. — Hon.  John  J. 
Ney,  Judge. 

Wednesday,  Febbuary  7, 1894. 

This  is  an  action  to  recover  damages  for  a  personal 
injury  resulting  in  the  death  of  Hugh  C.  Haggerty. 
From  a  judgment  on  a  verdicfc  for  the  plaintiff,  the 
defendant  appeals. — Reversed. 

D.  E.  Lyon  for  appellant. 

J.  H.  Shields  for  appellee. 
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RoTHEOOK,  J. — Hugh  0.  Haggerty  was  in  the  employ 
of  the  defendant  as  car  accountant  at  Dubuque  on 
the  thirtieth  day  of  September,  1887.  On  the  evening- 
of  that  day  he  was  killed  while  riding  on  the  ladder  on 
the  side  of  a  box  freight  car.  The  evidence  tends  to- 
show  that  he  came  to  his  death  by  contact  with  a  switch 
stand  at  the  side  of  and  near  the  railroad  track.  There- 
is  some  evidence  tending  to  show  that  the  deceased 
jumped  from  the  ladder,  but  the  jury  were  fairly  war- 
ranted from  all  the  evidence  in  finding  that  he  came  to- 
his  death  by  hanging  on  the  ladder,  and  that  he  wa& 
knocked  oflE  the  ladder  by  striking  against  the  switch, 
stand;  and  we  think  that  the  finding  involved  in  the 
verdict,  that  the  switch  stand  was  too  near  the  track,, 
is  justified  by  the  evidence. 

A  number  of  questions  were  raised  on  the  record 
which  call  in  question  the  correctness  of  the  court's 
rulings  upon  the  admission  and  exclusion  of  evidence. 
But  few  of  these  questions  were  presented  in  the  argu- 
ments made  in  this  court,  and,  in  the  view  we  take  of 
the  case,  it  is  unnecessary  to  consider  any  of  them. 
The  main  question  in  the  case  is  whether  the  jury  were 
authorized  in  finding  from  the  evidence  that  the- 
deceased  was  free  from  negligence  which  contributed 
to  the  injury  which  caused  his  death.  In  other  words, 
did  the  plaintiflE  show,  by  suflScient  evidence  to  author- 
ize a  verdict,  that  the  deceased  was  not  negligent  in 
riding  on  the  car  by  holding  to  the  ladder  on  the  side 
thereof!  It  would  be  impossible,  by  any  statement  of 
facts  which  we  can  make  from  the  record,  to  reproduce 
the  exact  situation  surrounding  the  deceased  when  he 
came  in  contact  with  the  switch.  It  was  his  duty  in 
the  prosecution  of  his  work,  to  take  the  numbers  of  the 
cars  of  incoming  trains,  and  to  take  the  seals,  as  some 
of  the  witnesses  expressed  it.  The  seal  is  a  strip  of  tin 
fastened  or  wrapped  around  the  fastening  on  one  of  the 
side  doors  of  the  car.     We  do  not  understand  that  it  is 
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the  duty  of  the  car  accountant  to  remove  the  seal.  As 
we  understand  it  the  seal  is  stamped  with  the  number 
of  the  station  from  which  the  car  is  sent,  and  it  is  the^ 
duty  of  the  car  accountant  to  take  this  number.  The 
numbers  of  the  cars  are  in  large  figures  on  the  side  of 
the  car  and  also  on  the  end.  It  is  impossible  from  the 
record  before  us  to  describe  the  exact  situation  surround- 
ing the  deceased  when  he  came  in  contact  with  the 
switch  stand.  It  appears  that  the  train  was  in  the 
yards,  switching,  and  moving  back  and  forth.  The 
deceased  was  for  some  reason  on  top  of  one  of  the  box 
cars.  It  is  claimed  by  counsel  for  appellee  that  he  was 
engaged  in  taking  the  numbers  of  the  cars  by  looking 
down  between  them,  and  getting  the  numbers  from  the 
ends,  and  there  is  evidence  showing  that  the  numbers 
could  be  taken  in  that  way,  but  there  is  no  evidence 
that  he  was  thus  engaged,  and  this  was  no  reason  or 
excuse  for  hanging  at  the  foot  of  the  ladder  at  the  side. 
It  is  claimed  by  counsel  for  appellee  that  he  was  in  his 
proper  place,  swinging  on  the  ladder,  to  take  the  num- 
bers from  the  side  of  the  cars  in  the  train,  and  to  take 
the  seals  or  numbers  of  the  seals,  and  there  were  wit- 
nesses who  had  the  hardihood  to  make  that  claim  under 
oath.  It  does  not  appear  that  there  was  any  rule  of  the 
company  upon  the  subject,  and  no  such  claim  is  made 
in  the  petition.  The  right  of  recovery  is  based  upon 
averments  that  deceased  was  rightfully  on  top  of  the 
train,  ^'so  as  to  perform  his  duty  in  connection  there- 
with when  the  same  should  stop,  and  when  said  cars 
were  detached  from  the  engine,  were  running  to  a  point 
where  the  same  were  to  stop,  said  decedent,  while  in 
the  discharge  of  his  duty  as  such  employee  and  car 
accountant,  and  in  the  exercise  of  all  due  care,  and 
without  any  negligence  on  his  part,  as  said  cars  were 
soon  about  to  stop,  went  from  the  top  of  the  car,  where 
he  was  standing,  down  the  ladder  on  the  side  thereof — 
the  same  being  the  means  provided  to  reach  the  ground 
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from  the  cars  aforesaid — to  the  lower  end  of  the  ladder 
aforesaid,  and  while  there  standing  and  waiting  for  said 
car  and  train  to  stop,  so  that  he  could  safely  reach  the 
ground,  where  his  duty  and  business  at  that  time 
called  him,  and  while  in  the  performance  of  his  duty, 
and  in  the  exercise  of  all  due  care  while  so  standing  on 
the  ladder  aforesaid,^^  he  was  struck  by  the  switch. 
The  evidence  shows  beyond  all  question  that  the  aver- 
ment of  the  petition  that  *^said  cars  were  soon  about  to 
stop'^  is  true.  It  further  appears  that  if  the  deceased 
had  not  gone  down  to  the  very  bottom  of  the  ladder  he 
would  not  have  been  injured.  Indeed,  the  evidence 
tends  strongly  to  show  that  he  must  have  had  his  foot 
on  the  oil  box  under  the  car  in  order  to  be  low  enough 
down  to  come  in  contact  with  the  switch. 

At  the  close  of  the  introduction  of  the  evidence, 
the  defendant  made  a  motion  to  direct  a  verdict  for  the 
defendant.  We  think  the  motion  should  have  been 
sustained,  on  the  ground  that  there  was  not  only  no 
showing  on  the  part  of  the  plaintiff  that  the  deceased 
exercised  the  care  and  caution  required  by  law,  but  that 
the  evidence  plainly  and  without  conflict  showed  that 
he  was  riding  on  the  ladder  without  any  reason  for  so 
doing,  and  in  reckless  disregard  of  his  safety.  It  is 
unnecessary  to  cite  the  long  line  of  cases  in  this  court  sus- 
taining these  views.  For  a  full  discussion  and  refer- 
ence to  authorities  upon  the  question,  see  the  late  case 
of  McKee  v.  Bailway  Co.,  83  Iowa,  616,  50  N.  W.  Rep. 
209.    The  judgment  of  the  district  court  is  iubvebsed. 
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Feanklin  Bradshaw  and  Wife,  Appellants,  v.  Lean- 
DER  B.  Eemick. 

Leander  B.  Remick  v.  Franklin  Bradshaw  and  Wife, 

Appellants. 

Abandonment  of  Homestead:  Waiver  of  Platting  on  Sale. 

I  Where  a  homestead  is  sold  under  foreclosure  without  platting  as  the 

>  statute  provides,  and  after  deed,  the  husband,  for  years,  ooeupies  the 

f  land  under  lease  from  the  grantees  in  the  deed,  with  the  knowledge  of 

and  without  objection  from  the  wife,  there  is  an  abandonment  of  the 

homestead  right,  and  the  failure  to  plat  can  not  be  taken  avantage  of. 

Morris  v.  Sargent,  18  Iowa,  90,  distinguished. 

Trust  to  Beconvey.  Loose  declarations  by  grantee  that  the  execution 
defendant  might  have  the  land  back  for  what  he  "had  in  it,''  not 
assented  to,  and  abandoned  by  declarant,  the  other  subsequently  occu- 
pying the  land  under  lease,  will  not  set  aside  the  sheriff's  deed  and 
create  a  trust  to  reeonvey. 

Aj^eal  from  Oreene  District  Court. — ^Hon.  Charles  D. 
Goldsmith,  Judge. 

Wednesday,  February  7, 1894. 

Franklin  and  Aner  E.  Bradshaw  are  husband 
and  wife,  and  plaintiffs  in  the  firat  above  entitled  action. 
On  the  first  day  of  July,  1881,  Franklin  Bradshaw 
being  the  owner  of  the  southeast  quarter  of  section  21, 
township  85  north,  of  range  29,  in  Greene  county,  the 
plaintiflEs  joined  in  a  mortgage  thereon  to  Edward 
Heliker,  trustee  for  Thomas  W.  Marshall,  to  secure  the 
sum  of  seven  hundred  and  fifty  dollars.  The  mortgage 
was,  in  1884,  foreclosed  in  a  suit,  with  these  plaintiiBfs 
as  defendants,  and  at  a  foreclosure  sale  on  execution 
the  land  was  bid  in  by  the  defendant,  Leander  B, 
Remick,  for  the  amount  of  the  judgments  and  costs; 
he  at  the  time  holding  a  junior  mortgage  lien  on  the 
land  to  secure  two  notes  aggregating  seven  hundred 
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dollars.  From  the  spring  of  1881  up  to  the  sale  on  exe- 
cution the  plaintiffs  had  resided  on  the  land  sold,  and 
during  that  period  had  a  homestead  right  therein.  The 
sale  under  the  foreclosure  judgment  was  in  January, 

1885,  and  in  February,  1886,  Remick  received  a  sheriff's 
deed  for  the  entire  quarter  section.  The  plaintiffs  con- 
tinued to  occupy  the  premises  from  the  execution  of  the 
deed  to  Remick  to  the  commencement  of  this  suit  under 
circumstances  substantially  as  follows:     In  February^ 

1886,  the  husband,  Franklin  Bradshaw,  leased  the 
premises  from  Remick  for  one  year  at  a  cash  rental  of 
three  hundred  dollars.  This  lease  was  in  effect  renewed 
each  year  to  and  including  1890,  with  the  following 
exceptions:  Frank  W.  Bradshaw,  one  of  the  defend- 
ants in  the  second  entitled  action,  is  a  son  of  tlie  plain- 
tiffs in  this  action,  and  for  the  year  1888  the  lease  was 
made  to  him;  and  for  the  year  1890  it  was  made  to 
Franklin  Bradshaw  and  Frank  W.  Bradshaw,  being 
father  and  son.  It  is  averred  in  the  petition,  in  sub- 
stance, that  when  Remick  bought  the  land  at  the  fore- 
closure sale  it  was  under  an  agreement  between  Remick 
and  Bradshaw  that  Remick  should  take  the  title  intrust 
until  such  time  as  Bradshaw  should  repay  him  for 
expenditures  and  his  liens  thereon,  when  the  title  should 
again  vest  in  Bradshaw.  This  action  is  brought  to  set 
aside  the  deed  and  sale  of  the  land,  and  permit  an 
accounting  and  redemption,  under  the  claim,  first j  that 
plaintiffs  had  a  homestead  right  therein,  and  that  the 
sheriff,  in  making  the  sale,  did  not  observe  the  statutory 
requirements  as  to  the  platting  and  sale  thereof,  and, 
second,  because  of  the  trust  relationship  between  the 
parties.  The  answer  puts  in  issue  the  facts  pleaded  in 
the  petition,  avers  abandonment  on  the  part  of  the 
plaintiffs  of  their  homestead  rights  by  their  acts  in 
becoming  lessees  of  the  premises  and  occupying  the 
same  as  such,  and  asks  by  way  of  aflGirmative  relief  that 
the  title  to  the  land  be  quieted  in  him.     The  district 
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court  found  the  issues  with  the  defendant  and  granted 
him  the  relief  prayed. 

The  foregoing  statement  has  reference  only  to  the 
first  entitled  cause.  In  the  second  cause  there  was  a 
judgment  below  for  plaintiflE,  it  being  a  suit  to  enforce 
a  landlord's  lien  for  the  rents  of  the  land,  and  it  is  to 
abide  the  result  of  the  first  case,  in  which  the  plaintiflEs 
appealed . — Affirmed. 

H.  E.  Long  for  appellants. 

A.  M.  Head  for  appellee. 

Geangeb,  C.  J. — ^We  do  not  think  that  it  is  neces- 
sary to  consider  the  claim  of  appellants  as  to  the  plat- 
ting and  sale  of  the  land,  for  we  are  agreed  that  there 
was,  after  the  sale,  an  abandonment  of  the  homestead 
right,  without  which  ther^  was  no  legal  basis  to  set  aside 
the  sale  and  grant  the  relief  prayed.  There  is  no  room 
for  serious  contention  but  that,  as  to  the  husband,  there 
was  an  abandonment,  because  of  his  leasing  the  prem- 
ises for  four  years  and  occupying  them  under  a  lease  to 
his  son  for  another  year  after  the  deed  to  the  defend- 
ant. The  parties  continued  their  occupancy  of  the 
premises  for  the  full  period  of  their  statutory  rights, 
and  when  the  sheriff's  deed  was  made,  which  gave  to 
the  purchaser  the  right  of  possession,  Bradshaw  ac- 
quired the  right  to  further  occupy  them  just  as  any  stran- 
ger would  naturally  and  legally  have  acquired  such  a 
right, — ^by  contract  with  the  owner.  He  gave  unmis- 
takable evidence  of  an  intentional  change  in  tha  char- 
acter of  his  occupancy  from  that  of  owner  to  that 
of  lessee.  His  occupancy  as  lessee  was  absolutely  in- 
consistent with  a  claim  of  homestead  right.  The  char- 
acter of  the  leases  he  signed  was,  in  every  particular, 
in  plain  contradiction  of  a  homestead  claim  or  right. 
Aner  Bradshaw,  the  wife,  was  not  a  party  to  the  leases, 
but  the  situation  is  little  less  conclusive  as  to  her.     She 
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knew  of  the  sheriflE^s  deed  to  Remick;  she  knew  that, 
in  consequence  of  the  sale,  her  husband  intended  to, 
and  did  afterward,  lease  the  land,  and  of  his  continu- 
ous occupancy  as  a  lessee.  So  far  as  a  wife  could,  she 
acquiesced  both  as  to  his  understanding  of  the  situation 
and  purposes  of  occupancy.  There  was  not  a  word  of 
protest,  dissent,  or  disapproval.  We  may  say  that  it 
was  then  manifest  to  both  of  them  that  the  title  had 
passed  by  the  foreclosure  sale,  and  they  were  occupying 
the  land  by  contract  with  the  owner.  She  nowhere 
says  that  «he  then  thought  she  was  occupying 
it  as  a  homestead.  Some  '^straws"  are  afloat  at 
which  appellants  are  now  grasping,  but  the 
facts  are  no  less  conclusive  on  this  point  than 
they  would  be  if,  after  the  sheriff's  deed  was  made,  they 
had  moved  from  the  premises  without  an  intention  to 
return,  and  then,  after  nearly ^five  years,  had  set  up  a 
homestead  right.  The  legal  conclusion  is  that  they 
<5oncurred  in  the  sale  as  made,  and  it  is  now  too  late  to 
retrace  their  steps. 

Considerable  stress  is  placed  on  the  fact  that  Mrs. 
Bradshaw  did  not  sign  the  leases,  or  any  of  them,  by 
applying  that  fact  to  the  law  requiring  the  husband  and 
wife  to  concur  in  and  sign  the  same  joint  instrument 
in  order  to  pass  the  homestead  right  or  the  title  on 
which  it  rests.  The  statute  has  no  application.  The 
-conveyance  of  the  homestead  was  when  she  joined  with 
her  husband  in  the  execution  of  the  mortgage  under 
which  the  sale  took  place.  The  leases  but  indicate  the 
purposes  or  character  of  the  occupancy  after  the  deed 
was  made.  The  leases,  of  themselves,  took  from  her 
no  right.  It  was  the  relation  she  voluntarily  assumed 
tinder  the  leases,  showing  a  voluntary  surrender  of  the 
homestead  claim.  Numerous  authorities  are  cited 
wherein  are  announced  rules  favoring  homestead  pro- 
tection, as  that  the  homestead  is  for  the  benefit  of  the 
family,  and  an  abandonment  by  the  husband  will  not 
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aflfect  the  right  of  the  wife  so  long  as  she  remains  in 
possession ;  that  in  such  a  case  a  purchaser  from  the 
husband  will  be  required  to  account  to  the  wife  for  the 
rents,  etc.  Particular  stress  is  placed  on  the  case  of 
Morris  v.  Sargent^  18  Iowa,  90,  wherein  it  is  held  that 
the  mere  fact  of  a  husband's  becoming  a  lessee  of 
property  claimed  as  a  homestead,  although  it  may  rec- 
ognize  the  title  in  another,  will  not  affect  the  rights  of 
the  wife  in  the  homestead.  Our  holding  in  this  case  i& 
no  infringement  on  the  rule  there  stated.  We  do  not 
in  any  way  bind  the  wife  because  of  the  acts  of  the^ 
husband,  but  because  of  her  own  acts  after  the  leases 
were  made  and  her  long  course  of  acquiescence  in  a 
situation  known  to  her,  indicating  her  intention  dur- 
ing that  period.  The  cases  are  in  no  important  sense 
alike.    No  case  cited  is  against  our  conclusion. 

Appellants'  claim  that  defendant  took  the  title^ 
under  an  agreement  to  reconvey,  upon  payment  to  him 
of  purchase  price  and  other  liens,  is  not  supported  by 
the  evidence.  There  was,  before  the  land  was  pur- 
chased by  defendant,  some  talk  that  Bradshaw  might 
have  the  land  back  for  what  defendant  **hadin  it.'' 
That  it  amounted  to  a  valid  agreement,  at  the  time, 
is,  because  of  the  meagerness  of  its  details,  quite  doubt- 
ful. It  is  certain  that  Bradshaw  did  not  assume  any 
obligation  in  the  matter  whatever.  There  was  merely 
a  talk  that  if  he  paid  what  defendant  **had  in  it"^ 
he  could  have  the  land  back,  and  it  appears  that  defend- 
ant regarded  that  as  his  agreement.  But,  in  a  later 
conversation,  he  says  that  Bradshaw  ''acknowledged 
that  he  could  not  get  the  money  at  that  time,  and  that 
settled  it."  The  entire  course  of  business  between  the 
parties  for  five  years,  nearly,  in  regard  to  the  land  ia 
against  an  understanding  that  the  title  was  in  defend- 
ant only  in  trust,  but  it  is  in  harmony  with  the  fact  of 
absolute  ownership  by  defendant.  Their  contracts 
from  time  to  time  fully  recognized  such  ownership,  and 
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far  outweigh  the  eflEect  to  be  given  to  loose  and  random 
talks  in  regard  to  so  important  a  matter,  wherein  no 
time  for  performance  was  fixed,  nor  any  other  detail, 
not  even  making  the  obligation  mutual.  Such  evi- 
dence is  too  weak  to  set  aside  a  conveyance  of  land. 
These  considerations  dispose  of  the  case.  The  judg- 
ment in  each  case  will  stand  affirmed. 


Marietta  Hurto,  Appellant,  v.  Nettie  E.  Graitt  and 
Emilt  Daniels. 

Beformation  of  Deed:  Laches.  Where  a  mother  wrongfoDy  takes 
title  to  land  belonging  to  a  daughter  and  subsequently  exeoates  a 
deed  to  her  reserving  a  life  estate,  whioh  deed  is  reeeived  and  kept 
by  the  daughter  for  ten  years,  the  right  to  possession  remaining  un- 
disturbed during  that  period,  there  is  suoh  laehes  that  the  deed  will 
not  be  reformed  by  striking  out  the  reservation  of  the  life  estate.  (2) 

Conditional  Life  Estate:  Forfeiture.  Said  reservation  was  on 
oondition  that  the  mother  keep  the  insurable  interest  of  the  daughter 
in  the  premises  insured.  The  mother,  in  good  faith,  obtaned  a  pol- 
icy whioh  inured  to  the  mother's  benefit,  only.  Her  attention  was 
not  called  to  this  nor  demand.for  a  proper  policy  made  for  ten  years. 
BM,  that  the  life  estate  was  not  forfeited.    (3) 

Appeal  from  Scott  District  Court. — ^Hon.  C.  M.  Water- 
man, Judge. 

Wednesday,  February  7, 1894. 

Action  in  equity  for  the  partition  of  certain  real 
estate,  and  for  other  equitable  relief.  From  a  judg- 
ment and  decree  in  part  denying  plaintiff  the  relief 
prayed  she  appeals. — Affirmed. 

D.  B.  Nash  for  appellant. 

Davison  d  Lane  for  appellees, 

Kinne,  J. — ^I,  The  petition  charges,  in  sabstance, 
that  plaintiff  is  the  owner  of  an  undivided  one  half  of 
certain  real  estate  in  Scott  county,  Iowa.    That  Nettie 
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E.  Grant,  defendant,  owns  the  other  undivided  half  of 
said  real  estate.  That  prior  to  April  20,  1869,  plaintiff 
(then  Marietta  Wright)  and  her  sister,  Medora  Wright, 
owned  certain  land  in  fee,  and  inherited  same  from 
their  father's  estate.  That  defendant  Daniels  (then 
Wright)  was  the  mother  of  plaintiff  and  Medora 
Wright.  That  at  said  date,  and  acting  for  plaintiff  and 
said  Medora,  said  defendant  Daniels  sold  said  land  for 
eleven  thousand  dollars,  receiving  the  sum  of  six 
thousand  dollars  in  money,  and  a  deed  of  conveyance 
absolute  in  form  to  herself  as  grantee  of  a  certain  lot  in 
the  city  of  Davenport  for  the  balance  of  said  purchase 
price.  That  the  deed  was  taken  in  defendant  Daniels' 
name  without  plaintiff's  knowledge  or  consent.  That 
up  to  about  1880  the  supposed  the  deed  was  in  the 
name  of  herself  and  her  sister.  That  defendant  Dan- 
iels at  all  times  represented  that  the  deed  had  been  so 
executed  as  to  protect  her  rights  as  an  owner  of  the 
premises,  and  plaintiff  relied  upon  the  truth  of  these 
representations.  That  in  1880,  after  discovering  that 
the  deed  had  been  taken  in  the  name  of  defendant  Dan- 
iels, her  sister's  husband,  employed  one  W.  K.  White, 
an  attorney,  to  procure  deeds  from  said  Daniels  to  the 
sisters  for  said  lot,  and  on  October  15, 1880,  said  White 
procured  said  deeds.  That  said  deeds  contained  the 
following  provision:  **The  above  and  foregoing  con- 
veyance, however,  is  made  expressly  upon  the  under- 
standing and  agreement  that  during  my  natural  life, 
while  I  remain  unmarried,  I  shall  be  entitled  to  the 
possession  of  said  premises  and  enjoyment  of  the  rents 
and  profits  arising  therefrom ;  provided,  I  shall  at  all 
times  keep  the  insurable  part  of  said  premises  insured 
in  a  reasonable  amount  for  the  benefit  of  those  owning 
such  insurable  interest;  and  also  that  I  shall  at  all  times 
keep  said  premises  in  good  reasonable  repair;  and  also 
that  I  shall  at  all  times  pay  and  discharge  all  taxes  and 
assessments  against  said  premises,  or  any  part  thereof, 
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when  due,  all  of  which  I  do  hereby  covenant  and  agree 
to  perform  and  do."     That  plaintiff  was  not  present 
when  said  deed  to  her  was  executed  by  said  Daniels. 
That  she  supposed  such  a  deed  would  be  executed  as 
would  vest  in  her  title  to  the  undivided  half  of  said 
premises,  and  that  she  never  agreed  to  take  any  other. 
She  also  claims  that  said  condition  in  said  deed  *  ^frus- 
trates" the  precedent  estate,  is  inconsistent  with  it,  and 
therefore  void.    She  also  charges  that  said  Daniels  has 
failed  to  comply  with  the  conditions  above  set  forth  as 
to  keeping  the  premises  in  repair,  the  property  insured, 
and  the  payment  of  taxes ;  and  avers  that  she  has  de- 
clared a  forfeiture.     She  prays  for  a  partition  of  the 
premises;  that  all  claims  of  Daniels  under  said  condi- 
tion be  adjudged  void ;  that  said  deed  be  reformed,  and 
plaintiflE  decreed  to  be  the  absolute  owner  in  fee  simple 
of  an  undivided  one  half  of  the  lot.    The  answer  of  de- 
fendant Daniels  admits  that  plaintiff  and  defendant 
Nettie  E.  Grant  each  own  an  undivided  one  half  of  the 
lot,  subject  to  the  right  in  her  to  use  and  occupy  the 
same  during  her  natural  life ;  admits  that  prior  to  April 
20,  1869,   plaintiff  and  her  sister,  Medora,  owned  the 
farm,  and  that  she  is  their  mother;  that  she,  acting  for 
them,  sold  the  farm,  and  in  part  payment  received  a 
deed  to  herself  for  the  lot  in  controversy;  admits  that 
White  procured  deed  as  averred,  and  denies  all  other 
allegations  in  the  petition.     She  avers  she  has  been  in 
possession  of  the  premises  since  October  15,  1880,  and 
is  entitled  to  the  rents  and  profits  arising  therefrom 
during  her  natural  life ;   that  she  is  and  has  been  un- 
married since  October  15,  1880;  pleads  the  conveyance 
to  plaintiff,  and  her  acceptance  of  the  same,  and  that 
ever  since  October  15,  1880,  she  has  received  the  rents 
and  profits  of  the  lot  to  her  own  use,  with  plaintiff's 
knowledge  and  consent ;  that  ever  since  said  time  she 
has  paid  all  taxes,  kept  the  premises  insured  and  in 
reasonable  repair;  and  claims  plaintiff  is  estopped  from 
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claiming  any  interest  in  the  premises  in  conflict  with 
defendant's  right  of  possession.  Nettie  E.  Grant  also 
filed  an  answer,  in  which  she  ratifies  and  confirms  the 
defendant  Daniels'  acts,  and  the  provisions  of  the  deed 
from  Daniels  to  herself.  It  is  not  material  to  more 
fully  refer  to  it.  The  court  found  plaintiflE  to  be  the 
owner  of  an  undivided  one  half  of  the  lot,  subject  to 
Daniels'  life  estate,  and  ordered  partition  accordingly. 
To  this  plaintiff  excepted,  and  appeals. 

II.  Doubtless  the  defendant  Daniels  did  wrong  in 
selling  the  farm  and  taking  the  title  to  the  city  lot  in 
her  own  name.  She  had  no  right  so  to  do,  but,  in 
view  of  the  subsequent  acts  of  plaintiff  in  accepting 
the  deed  obtained  by  White  from  her  mother,  she 
ought  not  now  to  be  permitted  to  repudiate  its  condi- 
tions. True,  plaintiff  claims  she  never  accepted  this 
deed.  She  knew  that  White  was  acting  for  her  as  well 
as  for  her  sister.  She  had  been  told  that  if  she  did 
not  obtain  a  deed  for  her  interest,  and  her  mother  died, 
the  daughter  by  a  subsequent  husband  would  also  come 
in  for  a  share  in  the  lot.  Her  own  testimony  shows 
that  she  was  willing  for  her  mother  to  take  all  the 
rents  and  profits  of  the  place  which  she  might  need  for 
her  support.'  From  the  whole  record  it  is  apparent 
that  the  real  object  of  plaintiff  was  to  get  a  deed  to 
her  undivided  one  half,  so  that  her  mother  could  not 
sell  or  incumber  it,  and  so  that,  in  the  event  of  her 
death,  no  interest  in  this  lot  would  pass  to  her  mother's 
daughter  by  the  second  husband.  Now,  while  the 
plaintiff  says  she  never  accepted  this  deed,  her  state- 
ment amounts  to  nothing,  as  she  admits  she  received 
it,  and  kept  it,  and  from  October  15,  1880,  to  October 
13, 1890,  she  did  nothing  to  dispute  the  right  of  her 
mother's  possession  to  the  property  under  the  terms  of 
the  deed  until  the  latter  date,  when  this  action  was 
commenced.  When  she  did  talk  to  her  mother  about 
the  matter,  she  did  not  claim  that  the  provision  in  the 
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deed  giving  her  mother  possession  during  her  lifetime 
was  wrong  or  unsatisfactory.  What  she  complained  of 
was  that  she  should  have  so  much  of  the  rent  as  her 
mother  did  not  need.  We  think  plaintiflE's  own  testi- 
mony tends  strongly  to  show  that  after  receiving  this 
deed  she  ratified  and  confirmed  it.  Plaintiff  was  of 
age  even  before  her  mother  sold  the  farm^  and  there  is 
no  sufficient  excuse  offered  for  her  failing  for  almost 
ten  years  after  this  deed  was  executed  to  her  to  insist 
upon  her  rights.  We  think,  under  all  the  circum- 
stances, that  by  not  exercising  her  right,  if  she  had 
any,  for  that  length  of  time,  and  by  virtually  acquiescing 
in  the  correctness  of  the  deed  as  made,  she  has  been 
guilty  of  such  laches  as  should  preclude  her  from  now 
having  the  deed  reformed.  There  is  no  occasion  for 
treating  of  the  many  cases  cited  by  appellant  relating 
to  trusts. 

III.  One  ground  of  plaintiff's  claim  is  that  even 
if  the  deed  from  defendant  Daniels  to  her  is  not 
reformed  by  eliminating  the  provision  therein  relating 
to  Daniels'  life  estate,  then  her  life  estate  should  be 
decreed  to  be  forfeited  because  of  failure  to  perform  the 
conditions  in  relation  to  payment  of  taxes,  repairs,  and 
insurance.  The  main  ground  on  which  a  forfeiture  is 
claimed  is  touching  the  insurance.  In  that  respect  the 
deed  provided  that  defendant  Daniels  *^shall  at  all 
times  keep  the  insurable  part  of  said  premises  insured 
in  a  reasonable  amount,  for  the  benefit  of  those  owning 
such  insurable  interest.''  Now,  defendant  Daniels  has 
kept  the  property  insured  in  the  sum  of  one  thousand, 
two  hundred  dollars.  No  fault  is  found  that  the  amount 
of  the  insurance  is  not  as  great  as  it  should  be,  but  it  is 
said  that  by  virtue  of  the  wording  of  the  policy  defend- 
ant Daniels'  interest  is  insured,  whereas  the  intent  of 
the  provision  was  to  protect  only  the  insurable  interest 
of  plaintiff  and  the  defendant  Q-rant,  for  their  exclusive 
benefit.    The  policy  insures  ^'Marietta  W.  Hurto  and 
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Nettie  Grant/'  and,  after  the  usual  provisions,  con- 
tains this  condition:  **Loss,  if  any,  payable  to  Emily 
Daniels  as  her  interest  may  appear. '^  An  elaborate 
argument  is  made  to  show  that  such  a  policy  is  not  in 
accord  with  the  provisions  of  the  deed,  and  that  the 
policy  as  written  aiBfords  no  protection  to  plaintifiE  for 
various  reasons.  There  is  no  necessity  for  our  entering 
into  a  discussion  of  all  these  questions.  If  the  claim  is 
well  founded,  it  would  not  be  a  ground  for  declaring  a 
forfeiture,  in  the  absence!  of  any  showing  that  the 
plaintiff  had  called  the  attention  of  defendant  Daniels 
to  the  form  of  the  policy,  and  asked  that  a  policy 
proper  in  form  be  taken  out;  and  especially  when,  as 
in  this  case,  it  appears  that  Daniels  has  in  good  faith 
attempted  to  comply  with  the  conditions  of  the  deed 
relating  to  insurance.  See  Mactier  v.  Oshomj  146 
Mass.  399, 15  N.  E.Rep.  641;  Mills  v.  Seminary^  15  N, 
W.  Rep.  (Wis. )  133.  It  would  hardly  comport  with  our 
idea  of  the  duty  of  a  court  of  equity  to  declare  a 
forfeiture  of  Daniels'  estate  in  the  lots  for  a  technical 
failure,  if  such  it  may  be  said  to  be,  to  comply  with  the 
provision  touching  insurance,  when  for  nearly  ten 
years  plaintiff  has  made  no  objection  to  the  form  of 
the  policies  taken  out  by  Daniels,  and  has  never  even 
suggested  to  the  latter  that  the  policies  issued  did  not 
in  all  respects  fully  comply  with  her  agreement.  As 
to  the  conditions  of  the  deed  relating  to  the  payment 
of  taxes  and  to  repairs,  they  seem  to  have  been  sub- 
stantially complied  with.  In  our  view,  no  case  has 
"been  made  justifying  a  reformation  of  the  deed,  or 
warranting  us  in  decreeing  a  forfeiture  of  the  life  estate 
x)f  defendant  Daniels.    The  judgment  and  decree  below 

will  be  APFIBMED. 
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John  F.  Williams,  Jb.,  Appellant,  v.  Henby 
Evebham,  Jb. 

Beforming  Words,  "Subjeot  to  Mortgage :"  Bvidenoe.    The 

seller  of  a  livery  bam  and  contents  dictated  an  offer  that  a  mortgage^ 
of  one  thousand,  seven  hundred  and  eighty  dollars  on  the  bam  was 
to  be  assumed,  and  that  a  conveyance  subject  thereto  should  be 
made,  which  offer  was  communicated  to  the  buyer,  and  thereupon  the- 
buyer  paid  eight  hundred  dollars,  received  a  conveyance  of  property 
worth  at  least  two  thousand  dollars  "subject"  to  the  mortgage. 
Plaintiff  testified  that  the  true  agreement  was  that  the  mortgage^ 
should  be  "assumed."  Held,  that  the  parties  were  mutually  mis- 
taken  in  using  the  word  "subject,"  and  that  a  reformation  should  be- 
ordered  substituting  "assumed"  therefor. 

Appeal  from  Mills  District  Court — Hon.  Walteb  I- 
Smith,  Judge. 

Wednesday,  Febbuaby  7, 1894. 

Action  in  equity  to  reform  certain  written  instru- 
ments, and  for  judgment  thereon.  Decree  was  entered 
dismissing  plaintiff's  petition,  and  for  costs,  from  which 
he  appeals. — Reversed. 

Smith  McPherson,  L.  T.  Oenung  and  Scott  LeuM 
for  appellant. 

John  Y.  Stone  and  Shirley  Gilliland  for  appellee. 

Given,  J. — I.  PlaintiflE  was  the  owner  of  certain 
lots,  upon  which  is  situated  a  livery  bam.  He  also- 
owned  a  lot  of  horses,  harness,  carriages,  etc.,  kept  in 
said  bam  and  used  in  the  livery  business.  There  waa 
a  mortgage  on  the  real  estate  securing  two  promissory 
notes  of  the  plaintifiE  to  0.  S.  Osborn,  upon  which  there 
was  due,  and  to  become  due,  one  thousand,  seven  hun* 
dred  and  eighty  dollars.  Plaintiff  and  defendant 
executed  a  writing  as  follows: 
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**MEMORANDA. 

"Glenwood,  Iowa,  Oct.  19, 1889. 

"Eeceived  of  Henry  Everham,  Jr.,  twenty  dol- 
lars on  the  sale  of  my  bam  complete,  including 
-eight  horses,  two  double  carriages,  one  buckboard, 
one  spring  wagon,  four  sets  double  harness,  and 
all  complete,  and  two  of  single  harness — price,  eight 
hundred  dollars;  and  I  will  deed  lots  and  barn  to 
purchaser,  or  any  person  he  suggests,  subject  to  one 
thousand,  seven  hundred  and  eighty  dollai's  incum- 
brance, and  give  bill  of  sale  for  all  property  sold  clear 
of   liens;   possession  to  be  given  October  21,   1889. 

*'JoHN  F.  Williams,  Jr.'^ 
* 'Henry  Everham,  Jr.^' 

In  pursuance  of  this  agreement  defendant  paid 
plaintiflE  eight  hundred  dollars,  and  plaintiff  deliv- 
ered to  him  possession  of  the  property,  and,  at 
the  request  of  defendant,  executed  and  delivered  to 
I.  M.  Taylor  a  deed  for  the  real  estate.  Mr.  Os- 
born  brought  an  action,  aided  by  an  attachment, 
against  the  plaintiff  on  one  of  his  notes,  and 
-caused  the  attachment  to  be  levied  on  the  plain- 
tiff's property.  Plaintiff,  to  secure  a  release  of  his 
property,  paid  Mr.  Osborn  seven  hundred  dollars. 
Plaintiff  alleges  that  it  was  the  agreement  that  the 
defendant  should  assume  said  mortgage  indebtedness 
to  the  amount  of  one  thousand,  seven  hundred  and 
eighty  dollars;  that  the  word  * 'assumed''  was  intended 
where  the  word  ^'subject''  occurs,  and  ''that,  by  mis- 
take or  oversight,  the  word  'assumed'  was  omitted  and 
left  out  of  said  memoranda,  and  the  conveyances  and 
transfers  afterward  made  on  the  part  of  plaintiff  in 
carrying  out  the  terms  of  said  sale."  Plaintiff  asks  that 
said  memoranda  and  deed  be  reformed,  and  made  to 
express  the  true  agreement  as  made,  and  for  judgment 
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against  the  defendant  for  seven  hundred  dollars,  with 
interest. 

The  burden  is  on  the  plaintiff  to  show,  by  clear  and 
satisfactory  proof,  that  the  alleged  mistake  was  made. 
Tufts  V.  Lamed  J  27  Iowa,  330;  Jack  v.  Naber^  15  lowa^ 
450.  Plaintiff  testifies  that  the  agreement  was  that 
defendant  assumed  the  mortgage  debt,  (and  that  he 
understood  the  words  ''subject  to''  to  mean  the  same 
as  * 'assume.''  In  corroboration  he  relies  upon  the  fol- 
lowing facts:  Previous  to  the  sale,  plaintiff  put  the 
property  into  the  hands  of  J.  E.  Wickhamto  sell.  Mr. 
Wickham  made  a  memorandum  of  the  prices  and 
terms  at  which  he  was  to  sell,  as  given  to  him  by  the 
plaintiff,  as  follows: 

''Mortgaged,  $1,780;  due,  $1,000,  October  19, 1890  j 
balance  due  November.    (Interest  8  per  cent.) 

$1,780 
1,500 


$3,280 
"Will  isell  bam  and  black  team,  $200;  dun  team, 
$200;  gray  team,  $150;  bay  mare  and  sorrel  mare, 
$150;  spring  wagon,  two  carriages,  $250;  three  bug- 
gies, $150;  two  sleighs,  four  sets  double  harness,  $100; 
two  sets  single  harness,  $20;  one  buckboard,  $25; 
robes,  whips,  and  saddles,  and  blankets,  stove,  bed 
and  bedding — $1,530,  including  everything  belonging 
to  the  barn."  Afterward,  the  plaintiff  gave  to  Mr. 
Wickham  a  second  memorandum,  as  follows:  "1,780 
assumed;  Williams  give  deed  subject  to  above  mort- 
gage, $1,030;  $330  cash;  balance  due  one  year,  with 
approved  security,  8  per  cent. ;  discount  of  5  per  cent* 
cash." 

Mr.  Wickham  communicated  the  offer  of  plaintiff 
to  the  defendant,  and  brought  the  parties  together^ 
whereupon  they  dictated  and  executed  the  memoran- 
dum set  out  above;  and   in   pursuance  thereof  the 
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defendant  paid  to  the  plaintiflE  the  eight  hundred  dol- 
lars, and  the  plaintiff  executed  and  delivered  his  deed 
for  the  real  estate,  '^subject''  to  the  mortgage,  and 
delivered  possession  of  the  personal  property.  The 
evidence  shows  quite  satisfactorily  that  the  personal 
property  alone  was  worth  the  amount  paid,  and  that 
the  real  estate  conveyed  was  worth  from  one  thousand, 
two  hundred  to  one  thousand,  five  hundred  dollars. 
To  give  effect  to  the  writing  as  it  is  would  be  to  give  to 
the  defendant  at  least  two  thousand  dollars  worth  of 
property  for  eight  hundred  dollars.  Surely,  the  plain- 
tiff did  not  so  intend,  nor  can  we  think  that  the 
defendant  expected  to  receive  all  this  property  for  the 
eight  hundred  dollars.  Because  of  plaintiff's  last  offer, 
made  through  Wickham  to  the  defendant,  and  because 
of  the  gross  inadequacy  of  the  price,  and  other  facts 
appearing  in  the  evidence,  we  reach  the  conclusion  that 
the  parties  were  mutually  mistaken  in  using  the  word 
''subject"  in  their  agreement,  and  that  the  understand- 
ing and  agreement  of  the  parties  was  that  the  defend- 
ant was  to  assume  the  mortgage  debt  on  the  real  estate. 
It  follows  from  this  conclusion  that  the  decree  of  the 
district  court  must  be  reversed,  and  a  decree  entered, 
reforming  said  written  agreement  as  prayed  by  plain- 
tiff, and  a  judgment  entered  thereon  in  favor  of  the 
plaintiff  for  seven  hundred  dollars,  with  interest  from 
November  30,  1889.  The  case  is  remanded  for  decree 
in  conformity  with  this  opinion.    Eeversed. 
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John  L.  Nicodemus,  Appellant,  v.  Samuel  Young et al.      ^m~m 

Redemption  from  Tax  Sale :  Offer  to  Repay  Taxes.  A  pleading      /j]^  ^ 
offering  to  pay  all  taxes  due  which  are  not  barred  by  the  statute  of        ' 
limitations,  is  sufficient  though  it  aver  that  all  the  taxes  paid  by 
plaintiff  more  than  five  years  before  suit  was  begun  are  barred.    (2) 

Same:  Abatement  by  Transfer,  The  fact  that  pending  decree  to 
repay  taxes  into  court  there  is  a  transfer  of  the  land  by  defendant, 
and  that  the  grantee  pays  in  the  money»  will  not  necessarily  entitle 
plaintiff  to  relief  in  this  court.    Code,  section  2561.    (5) 
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Same :  Variance  in  Tuitiiv^ff,  A  varianoe  in  the  middle  initial  of  the 
grantee  does  not  render  the  deed  Inoompetent  where  his  identity  is 
established.     (1) 

8ame:  bxtrden  of  proof.  One  who  prodnoes  a  deed  need  not  show  that 
grantee  was  single  and  that  the  land  was  not  a  homestead.     (1) 

Failure  to  Pay  Taxes  on  Wild  Land.  Failure  to  pay  taxes  on 
unimproved  and  nninelosed  land  does  not  necessarily  defeat  the  right 
to  redeem  from  the  holder  of  an  invalid  tax  title.  Mathews  v,  Cuh 
hertson,  83  Iowa,  440,  distiTHfuished,     (3) 

Deed:  Subsequently  Acquired  Title.  Where  grantor,  by  warranty 
deed,  subsequently  acquires  title,  it  inures  to  his  grantee.     (1) 

Statute  of  Limitations  must  be  Pleaded.  A  denial  that  a  tax  sale 
was  irregular  does  not  authorize  proof  of  the  existence  of  possession 
for  five  years  which  bars  the  action  under  Code,  section  902.    (3) 

Snterinff  Delinquent  Tax  on  List.  Where  there  is  a  sale  had  for 
the  tax  of  1877  and  the  delinquent  taxes  for  prior  years  are  not  en- 
tered on  the  tax  list  for  1877,  the  sale  is  invalid.     (3) 

Appeal  from  Clay  District  Court. — ^Hon.  Lot  Thomas, 

Judge. 

Wednesday,  Febbuary  7, 1894. 

Action  in  equity  to  quiet  the  title  to  certain  real 
estate.  There  was  a  hearing  on  the  merits,  and  a 
decree  in  favor  of  the  defendant,  Samuel  Young.  The 
plaintiff  appeals. — Affirmed. 

Cory  (&  Bemis  for  appellant. 

Parker  <&  Richardson  for  appellee. 

EoBiNSON,  J. — This  action  was  commenced  in 
December,  1889,  to  quiet,  in  plaintiflE,  the  title  to  the 
east  half  of  the  northeast  quarter  of  section  18,  in 
township  97  north,  of  range  35  west,  in  Clay  county, 
which  he  claims  to  own  by  virtue  of  a  tax  deed.  The 
defendant.  Young,  claims  to  be  the  owner  of  the  title 
through  conveyances  from  the  general  government. 
The  district  court  adjudged  the  tax  deed  to  be  void, 
and  that,  upon  the  payment  into  court  by  Young  of 
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two  hundred  and  eighty  dollars  and  seventy  cents 
within  forty  days  from  the  filing  of  the  decree,  the 
title  in  fee  simple  should  be  quieted  and  established  in 
him  as  against  the  plaintiff.  The  decree  further  pro- 
vides that,  if  payment  was  not  made  by  the  defendant 
as  required,  then  the  title  in  fee  simple  should  be 
quieted  and  established  in  the  plaintiff  as  against  the 
defendant.  The  amount  required  by  the  decree  was 
paid  into  court  within  the  time  given  for  that  purpose. 
The  tax  deed  through  which  plaintiff  claims  was 
recorded  in  February,  1881,  and  was  executed  pursuant 
to  a  sale  made  on  the  fifth  day  of  December,  1877,  for 
delinquent  taxes  of  the  years  1873  to  1876,  inclusive. 
The  deed  was  given  to  A.  W.  Miller,  who,  in  Decem- 
ber, 1884,  executed  to  the  plaintiff  a  special  warranty 
deed  for  the  land.  The  answer  of  defendant  alleges 
that  the  tax  deed  is  void  for  the  following  reasons: 
First.  That,  when  the  sale  was  made,  the  law  of  the 
state  then  in  force  required  that  the  tax  list  of  the 
<50unty  for  the  year  1877  should  be  in  the  hands  of  the 
treasurer  on  the  first  day  of  December,  and  that  the 
list  for  that  year  was  in  fact  in  the  hands  of  the  treas- 
urer of  Clay  county  on  that  date,  but  that,  when  the 
sale  was  made,  ths  taxes  of  the  year  1876  and  prior 
years,  for  which  the  land  was  sold,  had  not  been 
entered  on  the  list  of  1877.  Second.  That  notice  of 
the  expiration  of  the  right  of  redemption  was  not  served 
upon  the  person  who  was  in  possession  of  the  land 
at  the  end  of  two  years  and  nine  months  from  the  date 
of  the  sale.  The  answer  further  avers  that  the  defend- 
ant has  paid  all  the  taxes  due  upon  the  land,  and  that 
he  is  ready  and  willing  to  pay  all  taxes  which  may  be 
found  to  be  lawfully  due  the  plaintiff,  but  avers  that  all 
the  taxes  paid  by  the  latter  more  than  five  years  before 
the  commencement  of  this  action  are  barred  by  the 
statute  of  limitations. 
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I.  The  appellant  contends  that  the  defendant 
has  failed  to  show  an  interest  in  the  land  which  entitles 
him  to  question  the  tax  deed.  Section  897  of  the  Code 
contains  the  following:  ***  *  *  No  person  shall  be 
permitted  to  question  the  title  acquired  by  a  treasurer's 
deed  without  first  showing  that  he  or  the  person  under 
whom  he  claims  title  had  title  to  the  property  at  the 
time  of  the  sale,  or  that  the  title  was  obtained  from  the 
United  States  or  this  state  after  the  sale,  and  that  all 
taxes  due  upon  the  property  have  been  paid  by  such 
person,  or  the  person  under  whom  he  claims  title  as 
aforesaid.''  The  land  in  question  was  a  part  of  the 
swamp  land  grant  acquired  by  the  state  by  virtue  of 
the  act  of  congress  entitled  **An  act  to  enable  the  state 
of  Arkansas  and  other  states  to  reclaim  the  swamp 
lands  within  their  limits,"  approved  September  28^ 
1850.  The  act  operated  as  a  grant  in  prcesentiy  and 
vested  the  title  to  the  land,  within  its  provisions,  in 
the  state  where  the  land  was  situated.  In  like  man- 
ner the  act  of  the  general  assembly  of  this  state  entitled 
**An  act  to  dispose  of  the  swamp  and  overflowed  lands 
within  the  state  and  to  pay  the  expenses  of  selecting 
and  surveying  the  same,"  which  took  effect  February 
2,  1853,  operated  to  vest  in  the  respective  counties 
where  the  land  was  located  the  title  thereto  acquired 
by  the  state.  Emigrant  Co.  v.  Fuller,  83  Iowa,  601, 
50  N.  W.  Rep.  48;  Bailey  v.  Callanan,  87  Iowa,  107,  5a 
N.  W.  Rep.  1074.  In  August,  1861,  a  deed  for  the  land 
was  executed  in  the  name  of  Clay  county  to  Charles  C. 
Smeltzer.  On  the  first  day  of  January,  1864,  Smeltzer 
executed  a  warranty  deed  for  the  land  to  E.  J.  Court- 
right.  The  patent  was  not  issued  by  the  state  to  the 
county  until  the  twentieth  day  of  April,  1863,  and  in 
September,  1865,  a  second  conveyance  was  executed,  in 
the  name  of  the  county,  to  Smeltzer.  On  the  twenty- 
fifth  day  of  August,  1866,  Courtright  executed  a  quit- 
claim  deed  for  the  land  to  the  defendant,  Young.    The 
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plaintiff  objected  to  the  introduction  in  evidence  of  the- 
first  deed  to  Smeltzer,  on  the  ground  that  it  was  not 
shown  to  have  been  executed  by  due  authority,  and  that 
it  was  given  before  the  title  to  the  land  was  perfected 
in  the  state.  It  is  not  necessary  to  determine  the  suffi- 
ciency of  these  objections,  for  the  reason  that  the 
second  deed  from  the  county  to  Smeltzer  was  given 
after  the  state  and  county  had  acquired  title  to  the 
land,  and  it  was  introduced  in  evidence  without  objec- 
tion. It  was  in  the  name  of  the  county,  and  was 
executed  by  the  president  or  chairman  of  the  board  of 
supervisors,  and  was  attested  by  the  clerk  of  the  board 
by  its  order. 

Under  these  circumstances  the  deed  was  properly 
received  in  evidence.  1  Devi.  Deeds,  section  348. 
See,  also,  Jamison  v.  Fopiana,  43  Mo.  566.  As  the  deed 
from  Smeltzer  to  Courtright  purports  to  convey  the 
title  in  fee  simple  with  covenants  of  warranty,  the  title 
acquired  by  Smeltzer  through  the  second  deed  to  him 
inured  to  the  benefit  of  Courtright.  Revision,  1860, 
section  2210;  Code,  section  1931.  The  name  of  the 
grantor  in  the  body  of  the  deed  of  Courtright  to  Young^ 
is  given  as  Erastus  J.  Courtright,  but  the  signature 
appears  to  be  that  of  Erastus  I.  Courtright.  Much  is  said 
in  argument  in  regard  to  the  effect  of  this  apparent 
variance,  and  it  is  insisted  by  appellant  that  there  is  no 
competent  evidence  that  the  grantee  of  Smeltzer  is  the 
grantor  of  Young.  Both  Erastus  J.  Courtright  and 
Young  testify  in  the  case,  and  show  that  the  former 
sold  the  land  to  the  latter,  and  executed  to  him  the 
deed  in  question.  That  testimony  and  the  deed  were 
competent  as  tending  to  prove  the  averment  of  the 
answer  that  Young  was  the  owner  in  fee  simple  of  the 
land,  and  it  was  not  necessary  to  plead  that  E.  J.  Court- 
right  is  the  same  person  as  Erastus  I.  Courtright.  1 
Devi.  Deeds,  section  188.  An  abstract  of  title  which 
follows  the  petition,  and  which  we  assume  was  attached 
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to  it,  states  that  the  deed  to  Young  was  made  in  August, 
1861,  and  that  Smeltzer  executed  to  one  Jacob  Kirchner 
a  warranty  deed  for  the  land  in  March,  1864.  It  is 
argued  from  that  showing  that  the  first  deed  from 
Smeltzer  conveyed  no  title,  for  the  reason  that  the  title 
had  not  then  been  perfected  in  the  state;  that,  as  the 
conveyance  to  Young  was  by  a  quitclaim  deed,  he 
acquired  nothing  by  it;  and  that  the  title  is  vested  in 
Kirchner.  That  theory  ignores  the  fact  that  the  deed 
to  Courtright  was  executed  and  recorded  before  the 
deed  to  Kirchner  was  given,  and  that  any  interest  after- 
ward acquired  by  Smeltzer  would  vest  in  Courtright. 
The  date  of  the  deed  to  Young,  as  given  in  the  abstract  of 
title,  is  evidently  not  correct,  however,  as  the  evidence 
shows  that  it  was  not  given  until  the  year  1866.  The 
appellant  urges,  as  a  further  objection  to  the  title  of 
Young,  that  the  Smeltzer  deed  was  not  signed  by  his 
wife;  that  the  land  may  have  been  Smeltzer's  home- 
stead, and,  if  it  was,  his  deed  was  void.  Counsel  have 
not  referred  us  to  any  authority  which  would  cast  upon 
the  defendant  the  burden  of  showing  that  Smeltzer  was 
not  married,  or,  if  he  was,  that  the  land  was  not  his 
homestead  when  he  executed  the  deed  to  Courtright, 
and  we  know  of  no  rule  of  law  which  authorizes  the 
presumption  that  Smeltzer  had  a  wife  and  occupied  the 
land  as  a  homestead  at  that  time.  We  conclude  that 
the  evidence  shows  that  Young  is  the  owner  of  the  land, 
if  his  title  has  not  been  divested  by  the  tax  deed. 

II.  The  appellant  further  insists  that  defendant 
can  not  question  the  tax  deed,  for  the  reason  that  he 
has  not  paid  all  taxes  due  upon  the  land.  It  is  shown 
that  all  taxes  levied  on  it  for  the  years  1877  to  1890, 
inclusive,  have  been  paid  by  A.  W.  Miller,  and  we  must 
presume  that  all  the  taxes  due  prior  to  the  tax  sale  have 
heenpaid;  therefore,  it  appeal's  that  there  were  no  taxes 
due  when  this  cause  was  tried  by  the  district  court.  Ad- 
urns  v.Bwrdkky  68  Iowa,  668, 27  N.  W.  Rep.  911;  Taylor 
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V.  Ormsly,  66  Iowa,  111,  23  N.  W.  Eep.  288.  The  defend- 
ant avers  in  his  answer  that  he  is  ready  and  willing  to 
pay  all  taxes  that  may  be  lawfully  due  upon  the  land, 
which  are  not  barred  by  the  statute  of  limitations.  It 
is  true,  he  also  alleges,  that  all  taxes  paid  by  the  plain- 
tiflE  more  than  five  years  prior  to  the  commencement  of 
this  action  are  barred  by  that  statute;  but  we  think  a 
fair  construction  to  be  placed  upon  the  pleading  is  that 
it  tenders  repayment  of  all  taxes  for  which  plaintiff  is 
entitled  to  recover  in  case  the  defendant  is  allowed  to 
redeem,  and  that  is  sufficient.  Taylor  v.  Ormsby,  supra. 
III.  It  is  agreed  that  the  tax  list  for  1877  was 
placed  in  the  hands  of  the  treasurer  on  the  twenty- 
second  day  of  November  of  that  year,  but  none  of  the 
delinquent  taxes  for  the  years  1874,  1875,  and  1876 
were  ever  entered  in  it.  That  omission  rendered  the 
sale  invalid.  Code,  section  845;  Dows  v.  Dahj  74 
Iowa,  109,  37  N.  W.  Rep.  1;  Barke  v.  Early y  72  Iowa, 
274,  33  N.  W.  Rep.  677;  Gardner  v.  Early y  69  Iowa, 
43,  28  N.  W.  Rep.  427.  But  section  902  of  the  Code 
provides  that  **no  action  for  the  recovery  of  real 
property  sold  for  the  nonpayment  of  taxes  shall  lie 
unless  the  same  be  brought  within  five  years  after  the 
treasurer's  deed  is  executed  and  recorded.''  More 
than  eight  years  intervened  between  the  recording  of 
the  tax  deed  in  controversy  and  the  commencement  of 
this  action,  and  it  is  urged  by  the  plaintiff  that  it  is 
barred  by  the  statute.  In  Griffin  v.  BrucCy  73  Iowa, 
126,  34  N.  W.  Rep.  773,  it  was  held  that  the  omission 
of  the  treasurer  to  comply  with  the  provisions  of 
section  845  was  a  mere  irregularity,  of  which  advantage 
mast  be  taken  within  five  years  after  the  recording  of 
the  tax  deed,  to  avoid  the  bar  of  section  902.  But  it  is 
contended  by  defendant  that  plaintiff  is  not  entitled  to 
rely  upon  the  bar  of  the  statute,  because  he  did  not 
phad  it.  It  is  the  general  rule  that  a  party  relying 
upon  the  statute  of  limitations  must  plead  it  in  order 
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to  secure  its  benefits.    Welch  v.  McGrathy  59  Iowa, 
527,  10  N.  W.  Eep.   810,  and  13  N,  W.  Eep.   638; 
Brush  V.  Peterson^  54  Iowa,  245,  6  N.  W.  Rep.  287; 
Bobinson  v.  Allen^  37  Iowa,  28;  Harlin  v.  StetJenson^ 
30  Iowa,  375.    It  is  said,  however,  that  it  was  not 
necessary  to  plead  the  statute  in  the  reply  in  order  to 
make  it  available,  for  the    reason  that  the  petition 
alleges  that  the  plaintiff  is  the  absolute  and  unqualified 
owner  of  the  land;  that  such  a  title  may  be  based 
upon  the  statute  of  limitations;  and  that  under  the 
issues  raised  by  the  petition  and  answer,   and  the 
denial  of  the  answer,  which  is  made  by  implication  of 
law,  evidence  to  show  title  so  based  is  competent. 
But  the  abstract  of  title  attached  to  the  petition  shows 
that  the  title  upon  which  the  alleged  ownership  of 
plaintiff  depends  is  grounded  upon  a  tax  deed.    The 
answer   pleads    specifically  that  the  deed  is  invalid 
because  the  delinquent  taxes  for  which  the  land  was 
sold  had  not  been  entered  in  the  tax  list  of  1877,  which 
was  in  the  hands  of  the  treasurer  when  the  sale  was 
made.    The  denial  made  by  the  law  was  of  that  aver- 
ment.   The  statute  of  limitations  was  in  the  nature  of 
an  aflBrmative  defense  to  the  defects  in  the  tax  title 
alleged  in  the  answer,  and  should  have  been  pleaded 
in  a  reply  to  be  effective.    The  claim  made  by  appel- 
lant, that  the  action  was  tried  as  though  a  reply  had 
been  filed,  is  not,  we  think,  sustained  by  the  record. 
It  is  said  that  the  negligence  of  defendant  in  failing  to 
pay  taxes  has  been  so  great  that  relief  should  be  denied 
him;  but  the  land  is  unimproved  and  unoccupied, 
and  while  the  omission  of  defendant  to  discharge  his 
duty  by  paying  taxes  when  due  should  weigh  against 
him,  yet  we  do  not  think  it  should  defeat  his  claim  to 
relief.    The  case  is  in  many  respects  unlike  that  of 
Mathews  v.  Culbertson^  83  Iowa,  440,  50  N.  W.  Rep. 
201,  and  other  cases  relied  upon  by  appellant.    We 
conclude  that  the  tax  deed  must  be  held  to  be  invalid, 
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and  that  defendant  is  entitled  to  redeem  from  the  sale 
on  which  it  is  based. 

IV.  The  appellant  filed  in  the  district  court  a 
motion  to  retax  the  costs,  based  on  the  ground  that 
defendant  had  not  tendered  the  payment  of  taxes. 
The  court  sustained  the  motion  to  the  extent  of  taxing 
thirty-seven  dollars,  thirty-two  and  one  half  cents  of 
the  costs  to  defendant.  The  remainder,  amounting 
to  forty-three  dollars,  eighty-seven  and  one  half  cents, 
were  taxed  to  the  plaintiff.  We  think  that  action  is 
sustained  by  the  record. 

V.  The  appellant  contends  that  the  appellee  has 
not  paid  into  court  the  amount  required  by  the  decree, 
in  order  to  have  his  title  established  as  against  the 
appellant.  If  that  is  true,  we  fail  to  discover  any 
reason  for  the  appeal  of  the  latter.  But  the  record 
shows  that  the  required  amount  was  received  by  the 
clerk — ^'of  Samuel  Young  by  Parker  &  Richardson^' — 
within  the  time  fixed  by  the  decree.  The  claim  of 
appellant  in  regard  to  this  matter  is  based  upon  a 
statement  in  an  amendment  to  his  abstract,  to  the 
effect  that  defendant  has  sold  the  land  in  controversy 
to  Parker  &  Eichardson  since  the  decree  of  the  district 
court  was  rendered,  and  that  the  payment  was  really 
made  by  them  for  their  own  benefit.  The  statement  is 
not  sustained  by  the  record,  but,  if  true,  would  not 
necessarily  entitle  the  plaintiff  to  relief  in  this  court. 
Code,  section  2561. 

YI.  Complaint  is  made  of  an  additional  abstract 
filed  by  appellee,  on  the  ground  that  it  was  unneces- 
sary, and  it  is  asked  that  the  cost  thereof  be  taxed  to 
him.  We  find  that  it  contains  portions  of  the  record 
omitted  from  the  abstract,  or  not  fully  abstracted, 
which  were  material  to  a  determination  of  the  action 
on  its  merits,  and  the  application  to  tax  its  cost  to 
appellee  will  be  denied.    The  conclusions  announced 
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dispose  of  all  questions  in  the  case  which  it  is  necessary 
to  determine.  The  decree  of  the  district  court  is 
sustained  by  the  record,  and  is  affibmed. 


L.  H.  Burns  and  C.  F,  Webster,  Executors,  etc.,  v. 

M.  L.  McNally,  Mayor,  E.  C.  Farrington 

etal.y  Appellants. 

Taxation :  Locus  of  Personalty*  Where  part  of  mortgages  and 
moneys  is  in  the  possession  of  eaoh  of  two  executors  residing  in 
different  townships  of  one  county,  the  part  held  by  each  should  be 
assessed  where  the  executor  having  it  lives,  though  the  decedent 
lived  in  the  township  of  the  other  executor.  Code,  803,  805,  817 
and  822,  construed.  But  this  is  not  necessarily  so  where  personal 
property  m  the  possession  of  an  executor  residing  in  a  given  town- 
ship, has  a  fixed  location  in  another;  neither  does  it  follow  from 
the  mere  fact  that  personal  property  is  in  a  given  taxation  district 
at  the  time  when  an  assessment  is  required  to  be  made  that  it  must 
be  assessed  in  that  district.  Smith  v.  City,  86  Iowa,  516;  Meyer  v. 
The  County,  43  Iowa,  592;  Ament  v,  Humphrey,  3  O.  Gr.  225;  Lemp  v. 
Haatwgs,  4  Qt,  Or.  448,  and  Hunter  v.  The  Board,  33  Iowa,  376,  dii- 
tinguished.  McGregor  v,  Vaupel,  24  Iowa,  439,  criticised.  Cameron 
V,  The  City,  56  Iowa,  322,  approved,    (3) 

Board  of  Equalization :  AppeaL  Appearance  by  one  aggrieved 
and  an  informal  statement  that  his  property  has  been  assessed  in 
another  township  and  that  he  does  not  want  to  pay  taxes  in  both 
places,  gives  a  right  to  appeal  which  the  board  can  not  defeat  by  inac- 
tion or  failure  to  record.    Code  829,  830  and  831.    (2) 

Appeal  from  Howard  District  Court. — Hon.  L.  O. 
Hatch,  Judge. 

Wednesday,  February  7, 1894. 

Appeal  from  the  judgment  of  the  district  court 
reducing  the  amount  of  plainti£E'8  assessment  on 
moneys  and  credits. — Affirmed. 

H.  T.  Reed  for  appellants. 

John,  McCooJc  for  appellees. 
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KiNNE,  J. — I.  The  material  facts  in  this  contro- 
versy are:  That  plaintiffs  are  the  executors  of  the  last 
will  of  one  J.  S.  Hastings,  deceased,  who  at  the  time 
of  his  death,  and  for  many  years  prior  thereto  had 
been,  a  resident  of  the  incorporated  town  of  Lime 
Springs  Station,  in  Howard  county,  Iowa.  Defendants 
are  the  mayor,  assessor  and  trustees  of  said  town  and 
the  auditor  of  the  county.  In  1892  the  assessor  of  said 
town  assessed  the  estate  of  said  Hastings  with  five 
thousand  dollars,  moneys  and  credits  for  that  year. 
Plaintiffs  claim  said  estate  had  no  moneys  and  credits 
that  year  which  were  assessable  in  that  town.  That 
they  appeared  before  the  equalization  board  to  have 
said  assessment  canceled,  but  said  board  refused  to  do 
so,  and  returned  the  assessor's  books  to  the  county 
auditor  with  said  assessment  unchanged.  Plaintiff- 
Bums  is  a  resident  of  said  incorporated  town.  Plain- 
tiff Webster  is  a  resident  of  Cresco,  in  the  same  county. 
Plaintiffs,  as  the  executors  of  said  estate,  were  on  Jan- 
uary 1,  1892,  and  ever  since  have  been  the  joint 
possessors  of  moneys  and  credits  of  said  estate  in  the 
sum  of  about  fifteen  thousand  dollars.  That  the  incor- 
porated towns  of  Lime  Springs  Station  and  Cresco  are 
separate  assessment  districts  in  Howard  county.  That 
the  classification  of  this  kind  of  property  by  the  board 
of  supervisors  of  said  county  for  1892  was  on  the  basis 
of  one  third  of  its  value.  That  most  of  the  funds  of 
said  estate  consisted  of  notes  and  mortgages  for  money 
which  had  been  loaned  out  by  Hastings  in  his  lifetime, 
and  by  his  executors  under  his  will,  and  by  order  of 
court ;  and  all  such  notes  and  mortgages  were,  on  and 
prior  to  January  1,  1892,  kept  at  Cresco,  under  the 
immediate  control  of  said  Webster,  one  of  the  execu- 
tors. That  at  the  same  time  there  was  about  one 
thousand,  one  hundred  dollars  in  money  belonging  to 
said  estate  on  deposit  in  a  bank  at  Cresco  in  the  name 
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of  said  executors.    That  Barns  had  in  his  possession  at 
Lime  Springs  Station  about  one  hundred  and  fifty  dol- 

_lars  belonging  to  said  estate.  That  said  one  thousand, 
one  hundred  dollars,  and  said  notes  and  mortgages, 
while  under  the  control  of  both  executors,  had  been  taken 
to  Cresco,  because  Webster,  by  agreement  between  him 
and  Burns,  was  to  look  after  the  investment  of  the 
funds  belonging  to  the  estate,  and  Burns  was  to  have 
charge  of  the  real  estate  of  the  deceased.  That  the 
assessment  of  five  thousand  dollars  on  the  estate's 
moneys  and  credits  was  made  by  the  assessor  of  Lime 
Springs  Station  without  the  knowledge  or  consent  of 
the  executors.  That  the  same  estate  was  assessed  for 
the  same  year,  in  the  same  amount,  on  the  same 
moneys  and  credits,  in  the  town  of  Cresco,  except  the 
one  hundred  and  fifty  dollars  which  was  in  Burns' 
hands  at  Lime  Springs  Station.  On  appeal  to  the  dis- 
trict court  defendants  moved  to  dismiss  the  appeal, 

/^claiming  that  plaintiffs  never  appeared  before  the  board 
of  equalization  of  Lime  Springs  Station  to  object  to 
the  assessment,  and  that  the  board  never  acted  on  said 
assessment,  and  there  was  nothing  to  appeal  from. 
The  motion  was  overruled,  and  the  court  ordered  the 
assessment  reduced  to  fifty  dollars.  From  this  action 
of  the  court  the  appeal  is  prosecuted. 

II.  There  is  but  one  question  of  fact  in  this  case 
upon  which  the  parties  are  not  agreed.  It  is  contended 
by  plaintiffs  that  they  appeared  before  the  board  of 
equalization  of  the  incorporated  town  of  Lime  Springs 
Station  at  the  proper  time,  and  objected  to  the  assess- 
ment. Defendants  deny  that  any  sufficient  objection 
was  ever  made.  As  the  right  of  appeal  to  the  district 
court  is  obtained  only  by  an  appearance  before^  the 
board  of  equalization,  and  the  making  of  proper  objec- 
tions to  the  assessment,  it  is  necessary  to  determine  the 
question  thus  presented.  The  statute  provides:  ''The 
township  trustees  shall  constitute  a  board  of  equaliza- 
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tion  for  their  respective  townships  and  have  power  to 
equalize  the  assessments  of  all  taxpayers  within  the 
jsame,  except  in  such  cities  and  incorporated  towns  as 
•elect  a  township  assessor,  in  which  case  the  city  coun- 
cil shall  be  the  board  of  equalization,  and  shall  perform 
Buch  duties  in  substantially  the  same  manner  as  is 
required  of  a  township  board  of  equalization,  by 
increasing  or  diminishing  the  valuation  of  any  piece  of 
property,  or  the  entire  assessment  of  any  taxpayer,  as 
they  may  deem  just  and  necessary  for  an  equitable  dis- 
tribution of  the  burden  of  taxation  upon  all  the  prop- 
-erty  of  the  township:  provided  that  such  boards  shall 
keep  a  record  of  their  proceedings/'  Code,  section 
829.  '^Any  person  who  may  feel  aggrieved  at  any- 
thing in  the  assessment  of  his  property,  may  appear 
before  said  board  of  equalization  in  person,  or  by  agent, 
at  time  and  place  mentioned  in  the  preceding  section 
.and  have  the  same  corrected  in  such  manner  as  to  said 
l)oard  may  seem  just  and  equitable,  and  the  assessors 
shall  meet  with  said  board  and  correct  the  assessment 
books  as  they  may  direct.  Appeals  may  be  taken  from 
all  boards  of  equalization  to  the  district  court  of  the 
<5ounty  wherein  the  assessment  is  made,  within  sixty 
days  after  the  adjournment  of  such  board  of  equaliza- 
tion, but  not  afterward. '^  Id.j  section  831.  Plaintiff 
Burns  testified  that  he  went  before  the  board  of  equal- 
ization at  their  meeting  in  April.  That  they  asked 
him  what  he  was  going  to  do  about  the  assessment. 
He  told  them  he  did  not  know;  that  it  had  been 
assessed  in  Cresco.  That  they  asked  him  what  it  was 
put  in  at  there,  and  he  told  them  five  thousand  dollars. 
They  said  they  would  put  it  in,  and  said  something 
about  letting  the  board  of  supervisors  settle  it. 

'*Q.  You  objected  to  the  assessment  as  they  had 
it  at  that  time?  A.  I  told  them  I  had  been  assessed 
in  Cresco,  and  I  supposed  that  was  objection  enough. 
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I  didn't  get  up  and  kick  any  about  it,  but  told  them  I 
didn't  want  to  pay  taxes  in  two  places.'' 

McNally,  for  defendants,  testified:  That  Bum» 
came  before  the  equalization  board.  That  the  board 
took  no  action  on  the  matter.  That  Burns  said  he 
understood  they  had  assessed  it  in  Cresco,  but  he  didn't 
object  to  our  putting  it  in,  because  he  thought  the  board 
of  supervisors  would  attend  to  it,  so  it  wouldn't  be 
assessed  in  two  places.  He  did  not  ask  that  the  assess- 
ment be  revised  or  modified.  That  the  board  of  equal* 
ization  knew  it  was  assessed  at  Cresco,  and  it  would  be 
a  double  assessment.  We  supposed  the  board  of  super- 
visors would  act  on  it.  It  seemed  to  be  the*  opinion 
that  the  board  of  supervisors  were  the  proper  parties  to 
act  on  it.  Our  board  thought  so.  The  foregoing  is 
the  substance  of  the  testimony  touching  the  acts  of 
plaintiffs  before  the  board  of  equalization. 

It  will  be  observed  that  the  law  does  not  limit  the 
right  of  appeal  in  such  cases  from  a  judgment  or  order 
of  the  board.  Nor  does  it  require  any  particular  form 
of  objection  to  be  made  by  the  aggrieved  party.  He 
must  appear,  and  if,  when  he  so  appears  before  the 
board  of  equalization,  he  in  any  form  makes  his  griev- 
ance known  to  the  board,  it  is  sufficient  to  give  him  hi» 
right  to  appeal  from  its  action  if  it  be  unfavorable  ta 
him.  If  his  grievance  is  understood  by  the  board,  it 
matters  not  as  to  the  manner  in  which  he  presents  his 
case.  The  board  is  not  a  court.  The  statute  requires 
no  pleadings  or  papers  to  be  filed  presenting  his  objection 
to  the  assessment.  The  proceedings  are  intended  to  be, 
and  are,  in  fact,  informal.  The  statute  is  intended  to- 
afford  to  an  aggrieved  taxpayer  an  opportunity  to  ask 
and  have  a  correction  of  an  assessment,  and  no  formal- 
ities are  required  as  to  the  manner  of  bringing  the  mafc- 
ter  before  the  board.  He  expressly  informed  the  board 
that  the  same  property  had  already  been  assessed  at 
Cresco ;  that  he  did  not  want  to  pay  taxes  twice  on  the 
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fiame  property.  This  was  well  understood  by  the  board, 
and  was  a  sufficient  presentation  of  his  grievance.  With 
these  facts  before  them,  it  became  their  duty  to  act  in 
the  matter.  It  was  not  plaintiffs'  fault  if  the  board 
neglected  to  make  a  record  of  their  application,  nor 
could  they,  by  neglecting  to  act  after  the  matter  had 
been  properly  called  to  their  attention,  deprive  plaintiflEs 
of  their  right  to  appeal.  Plaintiffs  had  done  all  that 
the  law  required,  they  had  appeared,  had  made  their 
grievance  known  tot  the  board,  and  they  could  not  be 
robbed  of  their  right  to  appeal  by  a  failure  of  the  board 
to  act  as  the  law  requires.  Their  failure  to  act  was,  in 
law,  a  refusal  to  grant  plaintiffs'  request,  from  which  an  , 
appeal  will  lie.  / 

Counsel  for  appellants  rely  upon  several  eases 
decided  by  this  court.  They  will  be  found  unlike  the 
case  at  bar.  In  Smith  v.  City  of  Marshalltowny  86  Iowa, 
516,  53  N.  W.  Rep.  286,  plaintiff  never  appeared  before 
the  board.  In  Meyer  v.  Dubuque  Co.y  43  Iowa,  592, 
plaintiff  sought  by  mandamus  to  pompel  the  board  of 
supervisors  to  cancel  his  assessment.  The  board  of 
equalization  had  refused  so  to  do.  It  was  held  the  writ 
should  not  issue,  as  the  board  had  already  acted  upon 
the  assessment.  See  Davis  v.  City  of  Clinton^  55  Iowa, 
549,  8  N.  W.  Rep.  423;  Hutchinson  v.  Board,  66  Iowa, 
35,  23  N.  W.  Rep.  249.  The  court  below  properly 
overruled  the  motion  to  dismiss  the  appeal. 

III.  The  principal  question  is,  where  should  the 
moneys  and  credits  of  the  estate  of  Hastings  be  assessed, 
in  view  of  the  facts  we  have  heretofore  stated!  It  may 
aid  us  in  determining  this  question  to  briefly  set  forth 
the  substance  of  the  statutory  provisions  applicable  to 
the  listing  of  such  property,  and  also  relating  to  the 
duty  of  the  assessor,  and  the  one  having  such  property 
in  his  possession.  Code,  section  803,  provides  that  one 
who  is  the  owner,  or  who  has  the  control  or  manage- 
ment, of  property,  shall  assist  the  assessor  in  listing  the 
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same;  also  that  the  personal  property  of  a  decedent 
shall  be  returned  by  the  executor.  Jrf.,  section  805,  pro- 
vides that  **any  person  required  to  list  property  belong- 
ing to  another  shall  list  it  in  the  same  county  in  which 
he  would  be  required  to  do  if  it  were  his  own,  except  as 
herein  otherwise  directed,  ♦  ♦  ♦  giving  the  assessor 
the  name  of  the  person  or  estate  to  whom  it  belongs/^ 
Section  817  requires  one  acting  as  an  agent,  and  having 
in  his  possession  or  under  his  control  personal  property, 
to  return  the  same  for  taxation.  Section  822  requires 
every  person  who  is  compelled  by  law  to  list  property 
belonging  to  another  to  assist  the  assessor  in  making 
the  assessment.  Section  823  provides  that  *  'the  assessor 
shall  list  every  pereon  in  his  township,  and  assess  alt 
the  property,  personal  and  real,  therein,  except  such  as 
is  heretofore  specifically  exempted,'^  and  fixes  a  penalty 
for  refusing  to  assist  in  listing  property,  as  well  as  for 
refusing  to  take  the  prescribed  oath.  In  McGregor^ $ 
ExWs  V.  Vanpely  24  Iowa,  439,  sections  714  and  716  of 
the  Revision  were  construed.  These  sections  are  in 
substance  the  same  as  Code,  sections  803,  805.  It  waa 
therein  held  that  where  the  executor  resided  in  a  county 
other  than  that  in  which  the  decedent  died,  and  inr 
which  administration  was  granted,  that  personal  prop- 
erty of  the  decedent  should,  as  a  rule,  be  assessed  in  the 
county  of  which  decedent  died  a  resident. 

The  decision  is  based  upon  the  thought  that  the 
executors  represent  the  decedent.  In  Cameron  v.  City 
of  Burlington^  56  Iowa,  322,  9  N.  W.  Rep.  239,  the 
decedent  died  a  resident  of  the  city  of  Burlington. 
PlaintiflE,  a  resident  of  another  township  in  the  same 
county,  was  appointed  administrator  of  his  estate,  and 
had  in  his  possession  certain  notes  of  the  estate.  These 
notes  were  assessed  in  both  the  township  where  the 
administrator  resided  and  also  in  the  city  of  Burlington. 
In  construing  the  sections  of  the  Code  which  we  have 
referred  to,  the  court  said:     **The  property  which  he 
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is  required  by  law  to  assist  in  listing,  as  distinguished 
from  his  own,  includes  personal  property  which  he 
holds  in  a  fiduciary  capacity  as  executor  or  trustee.  It 
seems  to  us  clear  that  the  statute  was  designed  to  pro- 
vide that  the  assessor  of  each  township  may  demand  of 
every  executor  residing  in  the  township  a  list  of  the 
personal  property  held  by  him  as  executor  in  the  town- 
ship, under  penalty  of  a  fine.  To  say  that  this  is  not 
so  except  when  the  deceased  died  in  the  township  is  to 
impose  a  qualification  upon  the  statute  by  judicial  con- 
struction for  which  we  find  no  warrant.  It  is  manifest 
that  the  important  consideration  is  not  so  much  the 
comparative  rights  of  the  different  townships  as  the 
certainty  that  all  property  shall  be  taxed  once,  and 
only  once.  To  secure  this  certainty  we  must  presume 
was  the  object  of  the  statute.  But  this  can  not  be 
secured  under  the  rule  contended  for  by  appellees, 
unless  assessors  are  to  be  sent  into  foreign  townships  in 
search  of  taxpayers  and  property. '^  The  court  then 
considers  the  rule  in  McGregor^ s  ExWs  v.  Vanpel,  above 
cited,  and,  while  not  expressly  overruling  that  case, 
refuses  to  apply  the  rule  therein  laid  down,  and  holds 
that  the  property  should  be  assessed  in  the  township 
where  the  administrator  resides.  Other  cases  are 
cited  by  counsel,  but  these  two  are  chiefly  relied  upon 
by  the  respective  parties  to  the  suit.  It  will  be  seen 
that  the  facts  in  the  case  at  bar  are  in  some  respects 
different  from  those  in  either  of  the  cited  cases.  Here 
we  have  two  executors,  each  having  possession  of  some 
of  the  personal  property  of  the  estate, — ^though  the  one 
in  Cresco  has  most  of  it, — and  each  residing  in  different 
taxing  districts.  The  circumstances  surrounding  the 
situation,  location,  and  use  of  the  personal  property  left 
by  a  decedent,  are  so  different  in  each  case  presented 
that  it  is  difficult,  if  not  impossible,  to  lay  down  an 
inflexible  rule,  alike  applicable  to  all  cases.  We  think, 
however,  that  the  true  rule  in  a  case  like  that  at  bar, 
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where  there  are  two  executors,  both  having  actual  pos- 
session of  personal  property  of  the  decedent,  and  both 
residing  in  the  same  county,  but  in  different  taxing 
districts,  is  that  each  should  return  to  the  assessor  of 
his  township  for  taxation  such  personal  property  of  the 
decedent  as  may  be  in  his  immediate  possession  in  his 
township.  This  would  seem  to  be  in  compliance  with 
the  statute,  which  contemplates  that  any  person  having 
possession  of  personal  property  of  another  shall  list  it 
at  the  place  in  which  he  would  be  required  to  do  if  it 
were  his  own.  Code,  section  805.  We  do  not  mean  to 
be  understood  as  holding  that  personal  propei-ty  which, 
though  in  possession  of  an  executor  of  a  decedent,  haa 
a  fixed  and  abiding  place  or  location  in  another  town- 
ship than  that  of  the  executor's  residence,  would  neces- 
sarily be  taxable  in  the  township  of  the  executor's 
residence.  To  illustrate:  Suppose  a  man  should  die, 
leaving  a  large  amount  of  personal  property  in  the 
township  of  A.^  and  an  executor  is  appointed,  who  also 
lives  in  that  township;  and  suppose  decedent  also  left 
personal  property  consisting  of  a  stock  of  goods  in  the 
township  of  B,,  where  he  had  carried  on  business, — ^in 
such  a  case  it  could  not  be  said  that,  because  the  exe- 
cutor lived  in  the  township  of  A,,  therefore  the  stock 
of  goods  which  had  been  habitually  used  for  the  pur- 
pose of  merchandising  in  B.  should  be  assessed  in  the 
township  of  the  executor's  residence. 

Counsel  for  appellants  also  rely  upon  Ament  v. 
Humphrey,  3  G.  Greene,  255,  and  Lemp  v.  Hastings^ 
4  G.  Greene,  448.  The  first  of  these  cases  was  decided 
under  a  statute  materially  different  from  that  now  in 
force,  and  the  case  was  one  wherein  a  merchant  resid- 
ing in  one  assessment  district  carried  on  a  business 
with  a  stock  of  goods  in  another  taxing  district.  It 
was  sought  to  assess  his  stock  of  goods  in  the  district 
of  his  residence,  which  the  court  held  could  not  be 
done  under  the  statute.    The  Lemp  case  was  similar 
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in  its  facts,  and  was  decided  under  the  Code  of  1851, 
If  it  be  conceded  that  the  statute  of  1851  is  substan- 
tially like  that  now  in  force,  our  holding  is  not  in 
conflict  with  the  Lemp  case.  That  was  a  case  where 
the  party  in  a  taxing  district  other  than  that  in  which 
he  resided  carried  on  a  merchandising  business.  The 
property  was  located  in  the  other  township.  It  was 
its  fixed  and  abiding  place,  necessarily  so,  for  the 
purpose  for  which  it  was  used.  We  do  not  doubt  that 
in  such  a  case  the  goods  would,  under  our  present  law, 
be  held  taxable  in  the  taxing  district  where  they  were 
situated.  The  case  in  its  facts  is  not  like  that  at  bar. 
Nor  does  our  opinion  conflict  with  the  holding  in 
Etmter  v.  Boards  33  Iowa,  376.  In  that  case  the  owner 
of  the  property  (notes)  resided  in  this  state.  The 
notes  were  left  in  Illinois  for  safe-keeping.  It  was 
held  that  the  money  due  on  the  notes  was  what  was 
assessed,  that  the  notes  were  but  evidences  of  the  debt, 
that  the  debt  vested  in  the  owner  wherever  he  resided. 
The  legal  title  in  the  case  at  bar  to  the  personal  property 
when  the  assessment  was  made  was  in  the  executors. 
They  alone  (subject  to  the  order  of  the  court)  had 
power  to  collect  and  control  it.  We  do  not  hold  that 
the  mere  fact  that  personal  property  is  in  a  certain 
taxing  district  at  the  time  an  assessment  is  required  to 
be  made,  of  itself,  without  more,  determines  that  it 
must  be  assessed  in  that  district.  What  we  do  hold  is 
that  in  a  case  like  that  at  bar  personal  property  in 
possession  of  an  executor  in  the  township  of  his  resi- 
dence is  taxable  there.  Therefore  the  decision  of  the 
district  court  was  right  in  assessing  to  plaintiflE  Burns, 
as  executor,  in  the  incorporated  town  of  Lime  Springs 
Station,  the  personal  property  actually  in  his  posses- 
sion in  that  town.  The  balance  of  the  personal  property 
being  in  possession  of  the  other  executor  in  Cresco, 
and,  it  being  the  place  of  his  residence,  it  was  properly 
assessed  there.    It  is  possible  that  any  rule  which 
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might  be  established  in  cases  of  this  character  would 
not  always  effectuate  justice,  but  the  one  we  have 
announced  accords  with  our  view  of  the  meaning  of 
the  statute,  and  it  is  by  this  we  must  be  guided.  The 
judgment  of  the  district  court  is  affibmed. 


P.  I.  MoFFET  V.  Horace  Moffet,  Appellant. 

Admission  in  Answer:  Burden  of  Proof.  In  oonyeraion,  wher» 
the  taking  is  admitted  and  the  defense  is  payment  to  an  agent,  de- 
fendant most  prove  the  agency,  and  a  charge  that  plaintiff  can  not 
recover  without  proving  all  the  material  allegations  of  the  petition,  is 
erroneous.    (1) 

Aoxnot:  proof  of.  Agency  to  sell  property  is  not  made  out  by  showing 
permission  by  an  employer  to  a  hired  man  and  relative  to  buy  goods 
and  have  them  charged.     (2) 

Same.  On  the  issue  of  agency,  conduct  of  the  alleged  principal  tendinis 
to  prove  it  is  admissible,  though  not  known  to  one  who  doals  with 
the  alleged  agent,  but  on  the  issue  of  holding  one  out  as  an  agent  by^ 
the  conduct  of  the  principal,  it  must  appear,  that  those  who  dealt 
with  the  agent  knew  of  and  relied  upon  such  conduct.     (8) 

Appeal  from  Cedar  District  Court. — ^Hon.  James  D,. 
Giffen,  Judge. 

Wednesday,  Februaby  7,  1894. 

An  action  to  recover  the  value  of  five  hundred 
and  twenty-three  bushels  of  corn,  taken  by  the  defend- 
ant from  plaintiff's  farm  in  Cedar  county.  From  a 
judgment  below  for  the  plaintiff,  the  defendant  ap- 
pealed.— Reversed. 

Wolf  (&  Hartley  and  jB.  O.  Cousins  for  appellant. 

Wheeler  d  Moffit  for  appellee. 

Granger,  0.  J. — ^I.  The  issues  should  be  defi- 
nitely understood,  in  order  to  properly  consider  the 
legal  import  of  an  instruction  given  by  the  court  as  to 
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the  burden  of  proof,  of  which  complaint  is  made.  In 
the  petition,  after  stating  that  plaintiff  owned  the  land 
where  the  com  was,  it  is  stated  **that  defendant  took 
from  said  cribs  five  hundred  and  twenty-three  bushels 
of  corn,  the  property  of  plaintiff,  and  of  the  reasona- 
ble market  value  of  one  hundred  and  twenty  dollars 
and  twenty-nine  cents,  and  converted  said  com  to- 
his  own  use,  and  refuses  to  pay  plaintiff  for  the  same ; 
that  there  is  now  due  plaintiff  by  defendant  for  said 
com  one  hundred  and  twenty  dollars  aud  twenty-nine 
cents,  no  part  of  which  has  been  paid,  and  interest 
thereon  at  six  per  cent;''  then  a  prayer  for  judgment. 
The  answer  denies  each  and  every  allegation  of  plain- 
tiff's petition,  but  admits  that  he  purchased  from  one 
Ferguson,  who  had  charge  of  the  farm  and  property 
of  this  plaintiff,  and  was  the  authorized  and  acting 
agent  of  the  plaintiff,  five  hundred  bushels  of  corn  at 
twenty-one  cents  per  bushel;  alleges  the  fact  to  be  that 
he  paid  plaintiff's  agent  in  full  for  all  corn  purchased ; 
denies  that  he  is  indebted  to  plaintiff  in  any  sum  what- 
ever. The  answer  admits  receiving  five  hundred  bush- 
els of  plaintiff's  com,  and  by  way  of  aflBrmative 
defense  it  states  that  the  corn  was  purchased  of  plain- 
tiff's authorized  agent,  and  payment  was  made  to  him 
therefor.  These  averments  are  considered  as  contro- 
verted without  a  reply.  Code,  section  2712 ;  Bank  v. 
Perry  J  72  Iowa,  15,  33  N.  W.  Rep.  341.  Upon  a  propo- 
sition for  judgment  upon  the  pleadings,  without  evi- 
dence, the  plaintiff  would  have  been  entitled  to  the 
value  of  the  five  hundred  bushels  of  corn  at  twenty-one 
cents  per  bushel,  for  defendant  admits  receiving  that 
much  of  plaintiff's  corn  of  that  value.  To  avoid  this, 
he  must  show — ^what  he  averred — that  Ferguson  was 
an  authorized  agent  for  that  purpose,  and  that  pay- 
ment was  made  to  him.  The  only  instruction  by  the 
court  on  the  burden  of  proof  is  as  follows:  **(4)  The 
plaintiff  has  the  burden  of  proof,  and  it  devolves  on 
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him  to  satisfy  you  of  the  truth  of  the  material  alle- 
gations of  his  petition  by  a  fair  preponderance  of  evi- 
dence; and  if  he  has  not  done  so  you  would  find  for 
defendant. ' '  It  will  be  seen  that  the  instruction  deprives 
plaintiff  entirely  of  the  benefit  of  the  admission  in  the 
answer,  and  required  him  to  make  proofs  of  the  material 
allegations  of  his  petition,  or  permit  a  verdict  for  de- 
fendant, when,  without  any  proof,  he  was  entitled  to 
judgment.  Nothing  in  the  submission  of  the  cause 
seems  to  render  this  error  without  prejudice.  It  is 
true  that  on  the  trial  the  testimony  was  mainly  directed 
to  the  fact  of  the  agency  of  Ferguson,  and  the  jury 
was  directed  to  find  whether  or  not  he  was  such  agent, 
or  was  by  the  plaintiff  held  out  as  such  in  a  manner  to 
render  the  plaintiff  liable  for  his  acts;  but  the  instruc- 
tions nowhere  place  the  burden  of  showing  such  fact 
on  the  defendant.  We  might  say  that  he  should  not 
DOW  complain,  because  he  did  not  ask  an  instruction, 
but  for  the  error  in  the  instruction  given,  which  opera- 
ted to  deny  the  plaintiff  a  right  to  which  he  was  entitled 
under  the  admitted  facts. 

II.  A  few  suggestions  as  to  the  evidence  may  be 
important  in  case  of  another  trial  of  this  cause.  The 
plaintiff  gave  direct  evidence  to  the  effect  that  his  corn 
was  taken  without  his  consent;  that  defendant  told 
him  he  had  got  five  hundred  and  twenty-three  bushels 
of  it;  that  he  still  owed  him  for  it,  and  gave  the 
market  value.  On  cross-examination,  after  stating 
that  Ferguson  was  his  nephew,  and  had  been  living 
with  him  some  weeks  before  he  left  the  farm ;  that  he 
did  chores  like  a  hired  man,  and,  if  a  sack  of  flour  was 
needed,  he  was  sent  for  it,  he  was  asked:  **Did  James 
go  to  town,  and  buy  things,  and  have  them  charged  to 
you,  while  heUved  with  you?"  The  question  was  held 
to  be  proper  cross-examination,  and  material.  We 
think  it  is  neither.  A  proper  answer  to  the  question 
could  have  no  bearing  whatever  on  the  testimony  given 
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on  the  direct  examination;  nor  would  it  tend  to  show 
the  fact  of  agency,  if  such  an  inquiry  would,  at  that 
stage  of  the  trial,  be  proper.  Permission  to  a  son,  a 
hired  man,  or  one  living  with  another,  to  get  things  at 
a  store,  and  have  them  charg'^^d,  is  in  no  sense  author- 
rity,  nor  does  it  tend  to  show  authority,  to  sell  hi& 
property. 

III.  It  appears  from  the  record  that  the  fact  of 
agency  is  sougnt  to  be  shown  in  two  ways :  First.  Au 
actual  authority  to  Ferguson  to  sell  the»  corn;  and^ 
second^  that  he  was  so  held  out  to  the  public  as  to- 
authorize  the  understanding  that  he  was  such  agent. 
There  was  evidence  admitted  of  facts  and  declarations 
not  within  the  knowledge  of  defendant,  when  he  bought 
the  corn,  and  appellant  urges  that,  because  of  such  want 
of  knowledge,  they  were  immaterial,  and  could  not 
have  been  relied  upon  in  making  the  purchase.  If  the 
testimony  established  the  fact  of  the  agency,  it  was 
proper,  whether  known  or  not,  for  the  actual  agency 
would  protect  the  defendant,  regardless  of  any  knowl- 
edge he  had  on  the  subject.  If,  however,  the  transac- 
tion is  to  be  justified,  not  by  the  fact  of  agency,  but 
because  of  the  conduct  of  the  plaintiflE  in  holding 
Ferguson  out  as  such,  the  defendant  must  have  pur- 
chased relying  on  such  conduct,  and  previous  knowl- 
edge would  have  been  requisite.  As  the  fact  of  agency 
was  involved  in  the  trial,  the  testimony  was  not  im- 
proper, because  of  the  reasons  suggested.  These  sug- 
gestions will  indicate  our  view  as  to  an  instruction 
presenting  a  similar  question.  We  may  further  say 
that  we  think  there  is  no  testimony  to  authorize  the 
giving  of  the  seventh  instruction.    The  judgment  is 
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The  Tabob  &  Nobthebn  Railway  Company,  Appellant, 
V.  S.  F.  McCobmiok. 

^Written  Subscription  to  Railway  Stock.  Where  a  Bubscription 
is  payable  when  oars  are  ninning  and  the  road  is  completed  from  a 
certain  town,  and  it  is  completed  from  a  point  nine  hondred  and  fiftj 
feet  from  the  limits  of  that  town,  evidence  as  to  the  accessibility  of 
this  terminus  and  its  being  satisfactory  to  the  public  is  inadmissible. 
(2) 

Construction  of  Agreement  by  Defendant.  8o  is  testimony 
that  defendant,  having  been  promised  money  for  land  to  be  payable 
when  the  road  was  completed  from  that  town,  had  demanded  the 
money.     (2) 

*Ooinpliance  with  Agreement:  Good  Faith.  Where  the  road 
also  built  a  track  from  its  main  line  to  said  town  in  which  it  built  a 
platform,  it  should  have  been  permitted  to  show,  on  the  issue  of  good 
faith,  what  it  had  done  in  accommodating  passenger  trafftc  and  that 
all  demands  of  business  at  that  point  had  been  complied  with.     (2) 

•8 AMI.  On  that  issue  it  was  proper  to  admit  statements  of  plaintiff's 
president  as  to  whether  the  extension  was  expected  to  be  permanent 
and,  per  contra,  that  the  lease  of  the  ground  for  the  extension  was 
for  but  a  year.    (2) 

Bake.  While  plaintiff  was  not  required  to  place  all  its  terminal  facilities 
within  said  town,  it  was  its  duty  to  arrange  for  the  doing  of  its  prin- 
cipal  business  at  a  point  therein.  Placing  its  principal  place  of  busi- 
ness just  outside  so  as  to  attract  the  principal  business  of  the  town 
from  the  agreed  terminus,  would  defeat  the  very  object  of  the  sub- 
scription.    (3) 

Variance  by  ParoL  Parol  promises  and  representations  inducing  a 
written  subscription,  can  not  vary  the  writing  where  there  is  neither 
plea  nor  proof  of  fraud.     (3) 

Appeal  from  Fremont  District  Court. — ^Hon.  N.    W» 
Macy,  Judge. 

Thubsday,  Febbuaby  8, 1894. 

Action  in  two  counts  to  recover  on  two  written 
subscriptions  made  by  the  defendant  to  the  capital 
stock  of  said  company,  '*to  be  paid  when  railroad  is 
completed  and  cars  running  from  Tabor  to  Malvern, 
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Iowa.**  PlaintiflE  alleges  compliance  with  said  condi- 
tion, that  defendant  refuses  to  pay,  and  makes  profert 
of  the  certificates  of  stock,  and  asks  to  recover.  De- 
fendant answers  that  it  is  provided  in  plaintiff's  articles 
of  incorporation  that  the  road  should  be  built  *'from 
within  the  corporate  limits  of  Tabor,  Fremont  county, 
Iowa,"  that  he  made  said  subscriptions  upon  the  agree- 
ment, understanding,  and  representations  that  the  road 
would  be  so  completed  and  operated,  and  denies  that 
it  has  been  so  completed  and  operated.  The  defendant 
also  set  up  a  counterclaim  for  rent  that  is  not  disputed. 
The  case  was  tried  to  a  jury,  and  a  verdict  returned  for 
the  defendant.    Plaintiff  appeals. — Beversed. 

George  E.  Draper  for  appellant. 

A.  JR.  Anderson  and  W.  E.  Mitchell  for  appellee. 

Given,  J. — ^I.  The  following  facts  are  unques- 
tioned: The  articles  under  which  plaintiff  is  incor- 
porated show  that  it  was  incorporated  '*to  construct  a 
railroad  from  within  the  corporate  limits  of  Tabor, 
Fremont  county,  Iowa,  to  either  Hillsdale,  Malvern,  or 
Olenwood.*'  Defendant's  subscriptions  are  conditioned 
**to  be  paid  when  the  railroad  is  completed  and  cars 
running  from  Tabor  to  Malvern.'*  The  north  line  of 
the  town  of  Tabor,  as  originally  incorporated,  was  on 
the  county  line  between  Fremont  and  Mills  counties. 
The  plaintiff  completed,  and  has  since  continuously 
operated,  its  road  from  a  point  in  Mills  county,  about 
nine  hundred  and  fifty  feet  north  of  the  county  line, 
about  one  hundred  and  fifty  feet  east  of  the  continua- 
tion of  Main  street,  in  the  town  of  Tabor,  and  about 
two  thousand,  one  hundred  feet  from  the  business 
center  of  the  town,  in  a  northeasterly  direction,  to  the 
town  of  Malvern.  At  the  point  named,  the  plaintiff 
constructed  a  depot,  a  turntable,  engine  house,  and 
other  terminal  facilities.     Afterwards,  in  1890,  the 
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plaintiflE  constructed  a  track  from  a  point  on  its  main 
line  about  fifteen  rods  east  of  said  depot,  in  a  southwest- 
erly direction,  to  a  point  in  Fremont  county,  and  within 
the  original  limits  of  the  town  of  Tabor.  A  platform 
was  constructed  at  the  end  of  this  new  track,  and  some 
business  transacted  there.  Prior  to  the  ti  me  the  defend- 
ant made  his  subscriptions,  steps  had  been  taken  to 
extend  the  limits  of  the  town  of  Tabor  over  certain 
adjoining  territory  in  Mills  county,  including  that 
where  said  depot  and  terminal  facilities  were  located, 
and  a  proclamation  had  been  issued  by  the  mayor 
declaring  said  territory  duly  annexed  to  the  town. 
Since  the  trial  of  this  case  below,  this  court  held  said 
proceeding  to  be  illegal.  Railway  Co.  v.  Dyson,  86 
Iowa,  310,  53  N.  W.  Rep.  245. 

Plaintiff  contends  that  the  completion  and  opera- 
tion of  the  road  from  the  point  where  said  terminal 
facilities  were  located  in  Mills  county  was  a  compliance 
with  the  condition  upon  which  the  subscriptions  were 
payable ;  also,  that,  if  said  completion  and  operation  was 
not  a  compliance,  that  the  construction  and  operation 
of  the  extension  to  the  point  within  the  limits  of  Tabor^ 
and  into  Fremont  county,  was  a  compliance  with  said 
condition.  Defendant  contends  that,  under  the  arti- 
cles of  incorporation  and  the  language  of  his  subscrip- 
tions, said  subscriptions  are  only  payable  when  the  road 
is  completed  and  operated  from  a  point  in  Fremont 
county  within  the  corporate  limits  of  the  town  of 
Tabor,  and  that  the  completion  and  operation  of  the 
road  from  the  point  in  Mills  county  was  not  a  compli- 
ance with  the  condition.  He  also  contended,  on  the 
trial,  that  the  attempt  to  extend  the  limits  of  the  town 
was  illegal,  and  did  not  bring  the  original  terminal 
within  the  conditions  nor  within  Fremont  county,  and 
that  said  extension  of  the  road  was  not  made  in  good 
faith,  and  was  not  completed  and  operated  as  contem- 
plated in  the  contract.     He  also  claims  that  he  was 
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induced  to  sign  said  subscriptions  upon  representations 
of  the  plaintifiE's  officers  that  the  depot  and  termini 
were  to  be  located  in  Fremont  county,  within  the  limits 
of  the  town  of  Tabor. 

II.  Plaintiff's  first  complaint  is  of  certain  rulings 
in  the  taking  of  testimony.  The  rights  of  these  parties 
must  be  measured  by  their  contract.  There  was  no 
error,  therefore,  in  refusing  evidence  as  to  the  accessi- 
bility of  the  original  termini,  or  as  to  whether  or  not  it 
was  satisfactory  to  the  public.  Plaintiff  sought  to 
prove  what  it  had  done  in  the  way  of  receiving  and 
delivering  passengers  and  freight,  as  requested  or  nec- 
essary to  be  delivered,  at  the  terminus  in  Fremont 
county,  and  that  all  the  demand  for  business  at  that 
point  had  been  complied  with.  To  these  questions, 
defendant's  objections  were  sustained.  If  the  extension 
of  the  road  into  Fremont  county  was  in  good  faith,  and 
as  contemplated  by  the  contract,  it  was  a  compliance 
with  the  conditions  as  claimed  by  the  defendant. 
Whether  or  not  that  extension  was  made  in  good  faith 
was  a  question  in  the  case  upon  which  evidence  was 
introduced  as  to  the  manner  in  which  the  track  was 
constructed,  and  the  conveniences  provided,  at  the 
point  in  Fremont  county.  We  think  this  evidence 
should  also  have  been  admitted.  For  the  same  reason, 
there  was  no  error  in  admitting,  over  plaintiff's  objec- 
tion, the  statements  of  the  president  of  the  road  as  to 
whether  said  extension  was  expected  to  be  continued, 
nor  the  evidence  that  said  track  was  laid  upon  ground 
leased  for  a  period  of  one  year.  Plaintiff  complains 
that  on  cross-examination  of  the  defendant  it  was  not 
permitted  to  show  by  him  that  he  had  contracted  to 
deed  property  upon  the  completion  of  the  road  from 
Tabor  to  Malvern,  and  to  receive  an  extra  one  hundred 
dollars  when  so  completed,  and  that  he  had  demanded 
the  money,  insisting  that  the  road  was  so  completed. 
There  was  no  error  in  excluding  this  evidence.     What 
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was  required  of  the  plaintiff  is  to  be  determined  by  the 
contract  as  written,  and  not  by  contracts  of  the  defend- 
ant with  other  persons.  Such  contracts  are  too  remote, 
and  defendant's  construction  of  them  was  not  evidence 
against  him  in  this  case. 

III.  The  court  properly  instructed  that  the  par- 
ties are  presumed  to  have  contracted  with  reference  to 
the  articles  of  incorporation,  and  construed  the  sub- 
scriptions, in  the  light  of  the  articles,  as  requiring  the 
termini  to  be  within  the  corporate  limits  of  the  town  of 
Tabor,  * 'unless  conditions  were  attached  thereto  other 
than  therein  expressed.^'  The  court  submitted  the 
question  whether,  prior  to  the  execution  and  delivery 
of  the  subscriptions,  the  plaintiff's  officers  or  agents 
represented  to  defendant  that  the  road  would  be  built 
and  operated  from  a  point  in  Fremont  county,  within 
the  limits  of  the  town  of  Tabor,  and  instructed  that,  if 
such  representations  were  made  and  relied  upon,  they 
became  conditions  of  the  subscriptions,  and  that  in  that 
case  the  plaintiff  must  show  compliance  therewith.  We 
think  it  was  error  to  submit  this  question,  and  to  so 
instruct.  The  contract  was  in  writing,  and  could  not 
be  varied  by  preceding  representations,  unless  fraudu- 
lently made.  There  is  neither  allegation  nor  proof 
that  the  alleged  representations  were  fraudulently  made. 
The  court  also  instructed  that,  if  the  termini  were  to 
be  in  Fremont  county  and  in  Tabor,  **it  would  not  be 
required  to  place  all  its  terminal  facilities  for  said  town 
at  such  point,  but  it  would  have  to  so  build  and  oper- 
ate its  road,  and  so  arrange  its  terminal  facilities,  as 
that  the  principal  business  and  traffic  of  said  road  at 
the  station  for  said  town  would  be  transacted  at  a  point 
within  its  corporate  limits  in  said  county.^'  There  was 
no  error  in  this  instruction.  For  plaintiff  to  maintain 
a  depot  just  outside  the  corporate  limits  so  as  to  attract 
the  principal  business  of  the  town  from  the  agreed 
termini  would  defeat  the  very  object  of  the  condition. 
For  the  reasons  stated,    the  judgment  is  bevebsed. 
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0.  M.  Witt  v.  H.  0.  Eioe  et  al.^  Appellants. 

Mortgage:  VRAUDXTLBirriKSEBTioKs:  evidikok  oonsibkbsd.  a  mort- 
gagor an'd  his  wife  testified  that  certain  lands  to  which  he  had  a  bond 
for  deed  were  fraudulently  put  into  the  mortgage,  in  which  they  were 
corroborated  by  entnes  and  a  cancellation  made  on  the  bond.  The 
application  for  the  loan  included  the  land  in  question,  and  so  did  the 
mortgage  for  commission.  The  conveyancee,  the  mortgagee  and 
another  testified  that  the  instrument  wa»  unchanged,  which  claim 
is  borne  out  by  its  inspection.  The  last  two  also  testified  that  the 
mortgagor  and  wife  fully  understood  what  the  mortgage  covered. 
'    Held,  that  defendant's  claim  was  not  established.    (2) 

Subrogation :  Fsiyment  on  Assumed  Debt.  Where  one  buys 
the  equity  in  land  held  on  bond  for  deed,  agreeing  to  pay  what  is  due 
on  the  bond,  the  land  bought  being  also  mortgaged,  he  can  not 
against  foreclosure  of  the  mortgage,  be  subrogated  ^to  the  'rights  of 
the  holder  of  the  bond  to  the  extent  of  what*  he  has  paid  upon  it. 
Assuming  the  bond,  made  what  was  due  upon  it  a  primary  liability  of 
the  assumer,  in  which  case  there  can  be  no  subrogation.    (3) 

Alienation :  Mortgaged  Property.  Where  a  part  of  mortgaged 
property  is  alienated,  it  must  bear  the  mortgage  debt  pro  rata,  accord- 
ing to  value  to  be  ascertained  without  regard  to  improvement  by  the 
purchaser^  made  after  the  giving  of  the  mortgage.     (5) 

Sahb:  iXHAUSTn^o  land  not  auekated.  When  the  mortgagor  has  no 
title  left  in  the  mortgaged  property  when  the  mortgage  is  foreclosed, 
the  rule  that  unsold  mortgaged  property  shall  first  be  exhausted,  has 
no  application.    (4) 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  A.  B. 
Thobnell,  Judge. 

Thursday,  Februaby,  8, 1894. 

Action  in  equity  to  foreclose  a  mortgage.  Judg- 
ment and  decree  for  plaintiff.  Defendants  appeal. — 
Affirmed. 

FlicMnger  Bros,  for  appellants. 

Shea  (&  Galvin  for  appellee. 
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KiNNE,  J. — I.    This  record  discloses  the  following 
facts:     On  December  1,  1885,  the  defendant  H.  O. 
Rice  owned  in  fee  the  southwest  quarter  of  section  28, 
the  east  half  of  southeast  quarter  of  section  29,  and 
east  half  of  northeast  quarter  of  section  32,  township 
76,  range  41 ;  and  he  held  a  bond  for  a  deed  of  the 
northwest  quarter  of  section  28,  township  76,  range  41, 
from  one  Adolph  Graflfen,  which  tract  will  hereafter  be 
referred  to  as  the  Graflfen  quarter.     This  bond  pro- 
vided for  the  conveyance  of  the  fee  title  on  the  pay- 
ment by  H.  0.  Rice  of  two  thousand  and  fifty  dollars, 
such  conveyance  to  be  made  subject  to  two  mortgages, 
aggregating  one  thousand,  seven  hundred  dollars  and 
interest,  which  Rice  assumed  and  agreed  to  pay,  mak- 
ing the  total  consideration  three  thousand,  seven  hun- 
dred and  fifty  dollars.     December  1,  1885,  there  was 
still  due  on  this  Graflfen  quarter  about  three  thousand, 
five  hundred  dollars.     Rice  procured  a  loan  running  to 
one  Squire,  trustee,  for  five  thousand  dollars,  and  exe- 
cuted his  note  therefor,  secured  by  a  mortgage  upon  all 
the  real  estate  heretofore  described,  including  the  Graf- 
fen  quarter.     After  this,  H.  0.  Rice  sold  his  equity  in 
the  north  eighty  acres  of  the  Graflfen  quarter  to  his 
brother,  T.  M.  Rice,  who  took  possession,   and  has 
since  occupied  the  land  as  a  farm,  and  has  paid  in  all 
about  one  thousand,  eight  hundred  dollars  on  the  pur- 
chase price,  as  provided  in  said  bond,  and  has  also 
made  improvements  of  the  value  of  several  hundred 
dollars.     May  24,  1886,  H.  0.  Rice  executed  to  one 
Clapp  a  mortgage  for  two  thousand,  six  hundred  and 
ninety  one  dollars  on  all  the  land  described  in  the 
Squire  mortgage,  except  the  Graflfen  quarter.     On  Sep- 
tember 30,  1886,  H.  0.  Rice  executed  to  C.  D.  Dillin 
a  mortgage  for  one  thousand,  one  hundred  and  twenty 
dollars  on  same  land  that  was  embraced  in  the  Clapp 
mortgage.     November  27,  1886,  H.  0.  Rice  executed 
to  0.  M.  Witt  a  mortgage  for  five  hundred  and  sixteen 
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dollars  and  forty-three  cents  on  same  land  as  that 
included  in  the  Clapp  and  Dillin  mortgages.     The 
Clapg  mortgage  was  assigned  to  Lodge  &  Henry,  and 
by  them  foreclosed,  and  the  land  covered  by  it  sold  to 
satisfy  the  judgment  recovered  in  the  foreclosure  suit; 
they  also  having  become  the  owners,  by  assignment  from 
H.  0.  Eice,  of  all  his  interest  in  the  Qraflfen  contract, 
subject  to  the  equity  of  T.  M.  Rice  in  the  north  eighty 
acres.     Lodge  &  Henry  are  not  parties  to  this  action. 
March  10,  1890,  and  within  nine  months  after  said  sale, 
C.  D.  Dillin,  as  a  junior  lienholder,  redeemed  the  land 
from  the  sale  under  the  Lodge  &  Henry  foreclosure, 
paying  three  thousand,  six  hundred  and  eighty-eight 
dollars  and  fifty-seven  cents  to  the  clerk,  which  was 
afterward  paid  Lodge  &  Henry,  and  the  sherifiE's  certif- 
icate assigned  to  Dillin.     In  December,  1885,  the  five 
thousand  dollar  note  and  mortgage  made  to  Squire  as 
trustee,  were  sold  to-the  Rutland  Savings  Bank,  and  it 
remained  the  owner  of  them  until  July,  1890.    July  8, 
1890,  the  bank  began  suit  in  the  United  States  court 
on  said  note  and  mortgage,  and  on  August  6,  1890, 
plaintiff  herein  purchased  the  same,  paying  therefor 
five  thousand,  seven  hundred  dollars.     The  case  was 
dismissed,   and  suit  commenced  in  the  state  court. 
Soon  after  this  suit  was  begun,  plaintiff  released  of 
record  from  the  lien  of  the  mortgage  in  suit  all  of  the 
land  included  therein,  except  the  Graffen  quarter,  and 
credited  upon  the  note  two  thirds  of  the  amount  then 
due  thereon,  and  asked  judgment  against  Rice  for  the 
balance  and  a  decree  of  foreclosure  against  the  Graffen 
quarter  for  the  one  third  remaining  due  upon  the  note. 
H.  O.  Rice  testifies,  and  the  record  so  shows,  that  he 
has  no  interest  in  this  land.     T.  M.  Rice  intervened  in 
the  case,  and  asked,  in  the  event  that  the  Squire  mortgage 
was  found  to  cover  the  Graffen  quarter,  that  he  might 
be  subrogated  to  the  extent  of  payments  made  by  him 
on  the  Graffen  contract,  and  that  such  payments  might 
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be  decreed  to  be  a  lien  prior  to  plaintiflf's  mortgage. 
The  court  found  for  plaintiflE,  and  that  he  should  have 
judgment  for  one  thousand,  six  hundred  and  fifty-one 
doUara  and  thirty-six  cents,  with  attorney's  fees,  costs, 
and  interest,  against  H.  0.  Rice,  and  ordered  the  mort- 
gage foreclosed  for  said  sum  as  against  said  Graffen 
quarter. 

II.  It  is  contended  by  the  defendants  that  the 
Graffen  quarter  was  fraudulently  put  in  the  Squires 
mortgage;  that  it  was  expressly  agreed  and  understood 
between  all  the  parties  that  it  should  not  be  embraced 
therein.  Now,  it  is  incumbent  upon  the  defendants  to 
establish  this  claim.  In  favor  of  their  contention  is 
the  evidence  of  H.  0.  Rice  and  his  wife.  They  are 
corroborated  to  some  extent  by  the  indorsement  and 
cancellation  made  upon  the  Graffen  bond.  Against 
this  is  the  testimony  of  Somers,  who  drew  the  mort- 
gage, that  it  is  just  as  it  was  drawn  by  him ;  of  both 
the  Squires  that  the  instrument  has  never  been  changed 
and  that  Rice  and  his  wife  fully  understood  the  mort- 
gage, and  what  was  described  therein,  when  they 
signed  and  acknowledged  it.  Then  we  have  the  orig- 
inal mortgage  before  us,  and  it  clearly  appears  that  no 
change  has  ever  been  made  in  the  description  of  prop- 
erty therein  set  forth.  Again,  on  the  same  day,  a 
mortgage  was  given  to  Squires  covering  the  same  real 
estate  as  the  five  thousand  dollar  mortgage,  which 
second  one  was  given  for  commission  on  the  loan.  The 
application  for  the  loan  embraced  the  Graffen  land.  It 
is  clear  that  defendants  have  failed  to  establish  this 
defense,  and  we  must  hold  that  the  Graffen  quarter 
section  was  rightfully  embraced  in  the  Squire  mortgage. 

III.  T.  M.  Rice  insists  upon  the  right  of  subro- 
gation as  to  the  money  payments  made  by  him  to  Graf- 
fen on  the  eighty  acres  of  the  Graffen  land  purchased 
of  H.  0.  Rice.  The  trial  court  dismissed  his  petition 
of  intervention,  and  must  have  found  that  he  was  not 
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entitled  to  be  subrogated.  Authorities  are  cited  by 
counsel  announcing  correct  principles  of  law  applicable 
to  the  subject  of  subrogation,  but  not  applicable  to  the 
facts  as  they  appear  in  this  case.  T.  M.  Eice  purchased 
the  land  with  record  notice  of  the  Squires  mortgage 
thereon.  In  law,  he  knew  that  the  Squires  mortgage 
covered  this  land,  subject  only  to  the  Graffen  claim  for 
purchase  money.  When  he  made  his  several  payments 
to  GraflEen  he  had  no  thought  that  he  could  or  would 
be  subrogated  to  GraflEen^s  rights.  But  it  is  immaterial 
as  to  what  T.  M.  Eice  thought.  The  fact  is,  he  pur- 
chased the  land  of  H.  0.  Eice.  He  took  the  latter 's 
place,  and  stood  in  his  shoes,  so  far  as  the  obligation  to 
Graflfen  was  concerned,  and  agreed  to  pay  this  Graflfen 
claim  as  a  part  of  the  purchase  price  of  the  land ;  and 
he  did  in  fact  pay  part  of  it.  Now,  T.  M.  Eice,  by  his 
agreement  and  acts,  made  H.  0.  Eice'sdebt  to  Graflfen 
his  own.  His  obligation  to  GraflEen  became  an  actual 
primary  liability,  and  in  such  a  case  the  right  of  subro- 
gation does  not  exist.  Sheld.  Subr.  section  26;  3  Pom. 
Eq.  Jur.,  section  1212,  note  1 ;  Id.  section  1213 ;  Good- 
year V.  Goodyear y  72  Iowa,  329,  33  N.  W.  Eep.  142; 
Kellogg  v.  Colby,  83  Iowa,  513,  49  N.  W.  Eep.  1001. 

IV.  It  is  said  that  plaintiff  must  exhaust  the  three 
hundred  and  twenty  acres  of  land  before  he  can  pro- 
ceed to  sell  the  Graffen  land  under  the  mortgage.  It 
is  not  necessary  to  discuss  the  rule  contended  for.  If 
it  be  correct,  still,  when  applied  to  the  facts  of  this  case, 
it  does  not  impose  such  a  duty  upon  the  plaintiff.  The 
rule  contended  for  requires  the  plaintiff  to  enforce  his 
judgment  by  levying  upon  and  selling  land  which  H. 
O.  Eice  still  owns,  and  would  permit  the  land  purchased 
by  T.  M.  Eice  to  be  sold  for  any  balance  remaining 
after  thus  exhausting  the  other  mortgaged  property. 
Now,  this  record  shows  that  H.  0.  Eice  has  no  title  to 
any  of  this  land,  and  has  not  owned  it  for  some  time. 
His  interest  therein  has  passed  to  other  parties  who 
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have  become  purchasers  of  the  property.     Hence  it  is 
not  a  case  where  the  rule  is  applicable. 

V.  Lastly,  it  is  claimed  that  the  court  below 
charged  too  much  of  the  incumbrance  to  the  Graffen 
quarter.  Plaintiflf  credited  two  thirds  of  the  amount 
due  on  his  mortgage  as  paid  by  reason  of  the  release  by 
him  of  the  half  section,  and  asked  a  decree  foreclosing 
his  mortgage  against  the  Graffen  quarter  section  for  one 
third  of  the  mortgage  debt.  The  district  court  found 
that  the  Graffen  quarter  should  bear  five  seventeenths 
of  the  entire  mortgaged  debt,  and  entered  a  decree 
accordingly.  The  established  rule  in  this  state  is  that 
when  mortgaged  property  is  alienated  it  must  bear  its 
share  of  the  mortgage  debt  pro  rata  according  to  value, 
and  without  regard  to  improvements  placed  thereon  by 
purchasers  subsequent  to  the  time  of  the  execution  of 
the  mortgage.  Bates  v.Ruddickj  2  Iowa,  423;  Massie 
V.  Wilson^  16  Iowa,  390;  Taylor  v.  Short^s  AdmW,  27 
Iowa,  361 ;  Barney  v.  3Iyers,  28  Iowa,  472 ;  Tufts  v. 
Stanley,  42  Iowa,  628;  Huff  v.  Farwelly  67  Iowa,  298, 
25  N.  W.  Rep.  252.  Under  the  evidence,  we  think  the 
court  was  justified  in  its  finding.  True,  the  rule  in  this 
particular  case  seems  to  work  a  hardship  in  requiring 
the  value  of  the  land  to  be  ascertained  without  regard 
to  the  amount  actually  paid  thereon  at  the  time  the 
mortgage  was  made.  But  the  rule  has  been  too  long 
established  to  be  set  aside  because  in  its  enforcement  an 
occasional  injustice  may  seem  to  result;  besides,  it  is 
doubtful  if  any  rule  could  be  established  which  would 
in  all  cases  prove  satisfactory.  We  see  no  reason  for 
disturbing  the  judgment  below,  and  it  will  be  affibmbd. 
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Ada  Kirkman  v.  The  Farmers^  Insurance  Company, 

Appellant. 

Fire  Insurance:  Proof  of  Loss:  waivsb.  An  acknowledgement 
of  notice  of  loss,  coupled  with  a  statement  that,  "the  claim  will  receive 
prompt  attention/'  does  not  waive  a  condition  in  the  policy  requiring 
proof  of  loss  within  sixty  days. 

Samx.  After  the  sixty  days  were  past,  claimant  wrote  the  company  stat- 
ing amount  of  loss,  that  notice  had  been  given  it  and  acknowledged, 
that  the  policy  was  burned,  asking  for  a  blank  copy  of  it,  and,  ''if 
the  matter  will  be  settled  without  suit,  please  inform  me,  if  not,  wt 
desire  suit  to  commence  at  once."  In  reply  a  copy  of  policy  was  sent 
with  the  statement  that  no  proof  of  loss  had  been  received.  Still 
later,  formal  proofs  were  sent  with  an  inquiry  whether  the  same  were 
satisfactory  and  whether  the  loss  would  be  paid,  to  which  no  reply 
was  made.  Seld,  that  this  did  not  tend  to  waive  the  stipulated  proof 
of  loss. 

8aue  :  ADJUSTEB.  Under  a  policy  making  it  an  express  condition  that 
none  of  its  provisions  could  be  waived,  except  in  writing  by  the 
secretary,  an  adjuster  can  not  orally  waive  proof  of  loss  required  by 
the  policy. 

Appeal  from  Monroe  District  Court. — Hon.  W.  I.  Babb, 

Judge. 

Thursday,  February  8, 1894. 

Action  on  a  policy  of  insurance  against  loss  by 
fire.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  plaintiff.     Defendant  appeals. — Reversed. 

Henry  L.  Da^Jiiell  for  appellant. 

T.  B.  Perry  for  appellee. 

Rothrock,  J. — The  property  insured  was  a  frame 
dwelling  house,  and  certain  household  furniture  and 
personal  property  kept  and  used  in  the  house.  The 
policy  was  issued  on  the  twenty-fifth  day  of  January, 
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1890,  and  the  amount  of  the  insurance  was  four 
hundred  and  twenty-five  dollars.  The  property  was 
totally  destroyed  by  fire  on  the  twenty-seventh  day  of 
June,  1890.  The  policy  provides  that,  in  case  of  loss 
of  the  property  by  fire,  **the  assured  shall  forthwith 
give  notice  of  said  loss  to  the  secretary  of  the  company, 
and  within  sixty  days  render  a  particular  account  of 
such  loss,  signed  and  sworn  to  by  the  assured,  stating 
when  and  how  the  loss  originated,  the  nature  of  the 
title,  and  interest  of  the  assured  and  all  others  in  the 
property,*'  The  application  for  the  insurance  was 
taken  by  one  Mullen,  a  local  agent  of  the  defendant, 
who  was  a  mere .  soliciting  agent,  without  authority  to 
issue  policies.  The  day  after  the  fire,  the  husband  of 
plaintiff  called  upon  Mullen,  and  advised  him  of  the 
loss,  and  Mullen  wrote  a  letter  to  the  company  at 
Cedar  Rapids,  giving  notice  of  the  loss.  It  is  conceded 
that  no  proof  of  loss  such  as  was  required  by  the 
policy  was  made  within  sixty  days  after  the  fire.  The 
plaintiff  claims  that  formal  proof  of  loss  was  waived 
by  the  defendant.  In  our  opinion,  the  determination 
of  this  question  is  decisive  of  the  case,  and  no  other 
question  need  be  considered.  The  defendant  intro- 
duced no  evidence  on  the  trial,  and,  after  the  plaintiff 
had  introduced  her  evidence,  the  defendant  made  a 
motion  for  a  verdict  against  the  plaintiff,  one  ground 
of  which  was  as  follows:  *'The  proofs  of  loss  were  not 
furnished  in  sixty  days  after  the  loss,  as  required  in 
the  contract  and  the  statute,  and  there  is  no  evidence 
of  any  waiver  of  the  same  by  the  defendant.'*  The 
motion  was  overruled,  and  the  court  charged  the  jury, 
and  a  verdict  was  returned  for  the  plaintiff. 

The  claim  of  waiver  of  proofs  of  loss  is  based  upon 
the  acts  of  the  officers  and  agents  of  the  company  by 
which  the  plaintiff  was  induced  to  believe  that  no 
proofs  of  loss  were  required.  There  is  nothing  in  the 
evidence  by   which  any   waiver,  founded  upon  the 
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acts  or  declarations  of  the  agent  Mullen  could  be 
inferred.  Moreover,  he  was  a  mere  soliciting  agent, 
with  no  power  to  issue  policies  or  bind  the  company 
by  a  contract  of  insurance.  Agents  possessing  the 
limited  power  of  soliciting  insurance,  delivering  poli- 
cies, and  receiving  premiums  can  not  waive  conditions 
and  forfeitures.  Viele  v.  Insurance  Co.,  26  Iowa,  9; 
Armstrong  v.  Insurance  Co.,  61  Iowa,  212,  16  N.  W. 
94;  Garretson  v.  Insurane  Co.,  81  Iowa,  727,  45  N. 
W.  Rep.  1047.  The  letter  written  by  the  soliciting 
agent  was  received  at  the  general  office,  and  was 
answered  by  a  postal  card  in  these  words: 

''Office  of  Farmebs'  Ins.  Co. 
''Cedar  Eapids,  Iowa,  June  30, 1890. 
"Dear  Sir: — Tour  notice  claiming  loss  on  your 
policy  No.  178,879  has  been  received,  and  will  receive 
prompt  attention.  Yours,  truly, 

"J.  H.  Smith,  Prest.^'       . 

No  other  communication  was  had  with  the  home 
office  until  November  9, 1891,  long  after  the  expiration 
of  the  sixty  days  in  which  proofs  of  loss  should  have 
been  made,  when  the  following  correspondence  was 
had: 

"Albia,  Iowa,  November  9, 1891. 
"t/.  H.  Smith,  President  Farmers^  Insurance  Co.,  Cedar 

Rapids,  Iowa: 

"Mr.  Douglass  Kirkman,  husband  of  Mrs.  Ada 
Kirkman,  informs  me  that,  on  the  twenty-seventh  of 
June  last,  Mrs.  Ada  Kirkman  sustained  a  loss  by  fire 
of  her  property  insured  with  your  company  by  policy 
No.  178,879.  He  says  he  has  given  you  notice  of  the 
loss,  receipt  of  which  was  acknowledged  by  you  June 
thirtieth  last.  The  policy  was  destroyed  by  the  fire 
along  with  the  property  insured.  The  amount  of  the 
insurance  was  $425,  which  he  claims  his  wife  has  sus- 
tained by  the  fire,  and  this  amount  he  claims  of  your 
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company  as  the  damage  due  his  wife  on  the  policy.  If 
the  matter  will  be  settled  without  suit,  please  inform 
me.  If  not,  we  desire  suit  to  commence  at  once.  Will 
you  please  furnish  me  a  copy  of  his  policy,  the  original 
having  been  destroyed  in  the  fire,  and  he  will  pay  the 
expense.  T.  B.  Perby.'^ 

* 'Cedar  Rapids,  Iowa,  11—12—^90. 
*'T.  B.  Perry  J  Albia,  Iowa: 

'*As  per  your  request  of  tenth  inst.,  we  herewith 
inclose  you  copy  of  policy  issued  to  Mrs.  Ada  Kirk- 
man,  having  date  January  23,  1890,  No.  187,879.  No 
proof  or  affidavit  of  any  loss  sustained  under  this  policy 
has  been  received  by  the  company. 

^'J.  H.  Smith,  President.^' 

On  the  fifteenth  day  of  November,  1890,  plaintiflf's 
counsel  transmitted  formal  proofs  of  loss  to  the  defend- 
ant, with  a  letter  inquiring  whether  the  proofs  were 
satisfactory,  and  whether  the  loss  would  be  paid.  The 
defendant  made  no  reply.  It  is  claimed  that  the  postal 
card  was  an  implied  waiver  of  proofs  of  loss,  because  it 
was  stated  therein  that  the  matter  would  ''receive 
prompt  attention.  ^^  We  do  not  think  that  this  was  a 
waiver  of  any  act  necessary  to  be  done  by  the  plaintiff. 
It  was  surely  not  necessary  that  the  answer  to  the 
notice  of  loss  should  call  the  attention  of  the  insured  to 
the  plain  provision  of  the  policy  that  required  proofs  of 
loss  within  sixty  days.  The  president  of  the  company 
might  well  say  that  prompt  attention  would  be  given, 
without  waiving  any  part  of  the  contract.  The  postal 
card  was  nothing  more  than  notice  that  the  company 
would  give  prompt  attention  in  the  performance  of  its 
contract.  The  correspondence  which  took  place  in 
November,  as  we  view  it,  does  not  tend  to  prove  a 
waiver  of  proof  of  loss.  Plaintiff's  counsel  is  a  lawyer 
of  undoubted  experience  and  ability.  He  founds  his 
claim  of  waiver  upon  the  fact  that  the  president  of  the 
company  did  not  fully  answer  his  letter.     It  is  true,  the 
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answer  did  not  state  that  the  matter  would  not  be  settled 
without  suit.  But  the  furnishing  of  a  copy  of  the  pol- 
icy was  to  enable  counsel  to  commence  the  threatened 
suit,  and  the  statement  that  no  proof  of  loss  had  been 
made  was  not  an  intimation  that,  if  it  should  be  made 
after  that,  the  time  of  making  it  would  be  waived.  It 
was  rather  an  intimation  to  the  learned  counsel  that 
he  would  likely  fail  in  sustaining  an  action.  It  is 
further  claimed  that  one  J.  H.  Stahl  was  an  agent  of 
the  defendant,  known  as  an  adjuster  of  losses,  and 
that  within  sixty  days,  and  on  the  eighth  day  of  July, 
1890,  he  appeared  upon  the  premises  where  the  prop- 
erty which  was  destroyed  was  situated,  and  that  in  con- 
versation with  the  plaintiflE  and  her  husband  he  waived 
proof  of  loss,  and  stated  that  the  insured  had  done  all 
that  was  required  for  them  to  do,  and  that  the  defend- 
ant would  settle  the  loss  in  sixty  days.  There  is  some 
doubt  as  to  whether  there  was  evidence  sufficient  to 
authorize  a  finding  that  Stahl  was  an  adjusting  agent, 
or  that  he  was  clothed  with  power  to  waive  any  stipu- 
lation in  the  policy.  This  question  we  need  not  con- 
sider, because  the  policy  in  suit  contains  this  provision: 
*'It  is  expressly  provided  that  no  officer,  agent,  or  em- 
ployee of  this  company,  or  any  other  person,  can  in  any 
manner  waive  any  of  the  conditions,  provisions,  or 
requirements  of  this  policy,  except  the  secretary,  and 
he  only  in  writing  hereon ;  and  this  policy  is  made  and 
accepted  on  the  above  express  conditions.''  There  is 
no  question  as  to  the  rights  of  the  parties  under  such  a 
contract  as  this.  There  is  no  statute  of  this  state  by 
which  insurance  companies  are  bound  by  all  the  acts  of 
the  agents  which  they  send  out  to  deal  with  the  public, 
and  the  courts  can  not  say  that  a  contract  limiting  the 
power  and  authority  of  agents  is  void.  The  plaintiff  in 
this  case  must  be  held  to  have  assented  to  this  stipula- 
tion in  the  policy,  and,  for  aught  that  appears,  she  is 
bound  thereby,    Zimmerman  v.  Insurance  Co.j  77  Iowa, 
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691,  42  N.  W.  Rep.  462;  Cleaver  v.  Insurance  Co.j 
32  N.  W.  Rep.  (Mich.)  660;  Hankim  v.  Insurance  Co.^ 
35  N.  W.  Rep.  (Wis.)  34.  We  have  disposed  of  this 
question  of  waiver  without  determining  whether  the 
president  of  the  company,  notwithstanding  the  terms 
of  the  policy,  had  the  power  to  make  a  valid  waiver  of 
its  conditions.  As  we  have  said,  we  do  not  regard 
either  the  postal  card  or  letter  as  evidence  of  a  waiver. 
As  to  the  declarations  of  the  agent  Stahl,  it  is  clear 
from  the  above  named  cases,  and  many  others  that 
might  be  cited,  that  he  had  no  authority  to  waive  proofs 
of  loss.  We  think  the  motion  to  direct  a  verdict  for 
the  defendant  should  have  been  sustained.    Reversed, 
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iSoHeii  Island  &  Pacific  Railway  Company,  Appellant. 
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man  was  injured  because  two  coaplings  were  misfits  and  thus  per- 
mitted the  oars,  unsupplied  with  bumpers,  to  come  together,  and  that 
he  stood  between  them  when  they  met,  there  should  be  judgment  fum 
obstante  where  special  findings  show  that  decedent's  signals  for 
backing  were  obeyed,  that  he  knew  the  kind  of  cars  he  was  to  couple, 
had  coupled  such  before,  and  had  been  told  how  to  couple  them  and 
not  to  stand  between  the  cars,  but  at  their  side,  when  they  came 
together. 

Special  Findingrs:  When  Obntrollinfir.  Ordinarily,  in  determining 
whether  special  findings  are  inconsistent  with  the  general  verdict,  the 
findings,  verdict  and  the  pleadings  are  alone  to  be  considered;  but  it 
is  proper,  in  that  connection,  to  consider  the  admissions  of  the  par- 
ties, whether  made  by  the  pleadings  or  by  other  means;  and  the 
theory  of  the  successful  party,  as  disclosed  by  his  evidence,  may  be 
used  in  aid  of  construing  his  pleadings. 

Appeal  from  Shelby  District  Court. — Hon.  Waltbb  I. 
Smith,  Judge. 

Thuesday,  Febbuaby  8, 1894. 

Action  to  recover  damages  alleged  to  have  been 
caused  to  the  estate  of  plaintiff's  intestate  by  negli- 
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gence  on  the  part  of  defendant.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  plaintiff.  The 
defendant  appeals. — Reversed. 

T.  S.  Wright,  E.  W.  Byers,  and  WrigU  <&  Bald- 
win  for  appellant. 

Turner  J  Smith  &  Cullison  for  appellee. 

Robinson,  J. — On  the  fifth  day  of  September, 
1889,  Edward  A.  Bennett  was  in  the  employment  of 
defendant  as  brakeman  on  one  of  fts  freight  trains. 
While  engaged  in  the  duties  of  his  employment  he 
assisted  in  placing  in  the  front  end  of  his  train  at 
Anita  two  cars  owned  by  a  man  named  Sutton,  and 
known  as  **Dick  Sutton's  Uncle  Tom's  Cabin  Cars  '' 
One  was  designed  for  the  use  of  passengers,  and  the 
other  for  baggage  and  animals.  The  cars  were  coupled 
together,  and  were  furnished  with  the  Miller  hook 
coupling.  The  train  was  run  to  Atlantic,  where  the 
Sutton  cars  were  placed  on  a  side  track,  for  the  purpose 
of  changing  them  to  the  rear  end  of  the  caboose.  The 
train  was  then  moved  westward,  and  was  backed  in  on 
the  side  track,  to  have  the  Sutton  cars  coupled  to  the 
caboose.  That  was  furnished  with  a  common  square- 
headed  drawbar,  and  the  coupling  was  to  be  made  with 
a  link  and  pin.  Bennett  went  between  the  cars  to 
make  the  coupling,  and  while  there  received  injuries 
which  caused  his  death.  The  plaintiff  is  executor  of 
his  estate,  and  alleges  in  the  petition  that  the  death  of 
Bennett  was  caused  by  the  negligence  of  the  defendant 
as  follows:  First.  In  using  defective,  improper,  and 
unsafe  appliances  to  attach  the  Sutton  car  to  the 
caboose;  second,  in  directing  the  coupling  to  be  made, 
and  in  pushing  the  cars  together  with  such  force  as  to 
cause  the  couplings  to  pass  each  other,  thus  allowing 
the  cars  to  go  together  so  closely  as  to  crush  the  dece- 
dent between  them;  third,  in  ordering  or  permitting 
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its  employees  to  haul  the  Sutton  cars  in  the  freight 
train ;  fou/rth,  in  not  giving  the  proper  signals  to  dece- 
dent, in  not  obeying  his  signals,  in  not  furnishing  him 
■with  proper  appliances  for  making  the  coupling,  and 
in  not  having  each  of  the  cars  provided  with  bumpers 
so  arranged  as  to  protect  the  decedent  when  engaged 
in  making  the  coupling.  The  jury  returned  seventeen 
special  findings  and  a  general  verdict  for  the  plaintiflE 
for  the  sum  of  two  thousand,  five  hundred  dollars. 
The  defendant  filed  a  motion  for  judgment  in  its  favor 
on  the  special  findings  notwithstanding  the  general  ver- 
dict ;  and  on  the  same  day,  and  subject  to  that  motion, 
it  filed  a  motion  in  arrest  of  judgment,  and  for  a  new 
trial.  The  latter,  was  afterward  withdrawn,  and  the 
motion  for  judgment  was  submitted,  and  overruled. 
Judgment  was  then  rendered  in  favor  of  the  plaintiflE 
•for  the  amount  of  the  verdict  and  costs,  to  all  of  which 
the  defendant  excepted. 

I.  The  defendant  insists  that  the  special  findings 
are  inconsistent  with  the  general  verdict,  and,  if  that  is 
true,  the  motion  for  judgment  in  its  favor  should  have 
been  sustained.  Code,  section  2809.  The  special  find- 
ings show  the  following  facts:  Just  before  the  dece- 
dent attempted  to  make  the  coupling  he  gave  a  signal 
to  stop  the  train.  The  signal  was  repeated  to  the 
engineer,  and  he  obeyed  it.  After  that  decedent  gave 
a  signal  to  back  slowly,  which  was  repeated  to  the 
engineer,  and  obeyed.  No  signal  to  stop  was  afterward 
given  by  the  decedent.  While  he  was  in  the  service  of 
the  defendant,  the  ordinary  and  usual  method  of  coup- 
ling a  car  provided  with  a  Miller  hook  to  a  car  provided 
with  a  common  drawhead  was  first  to  insert  the  link 
and  pin  in  the  Miller  hook,  and  then  to  set  the  pin  in  the 
common  drawhead.  When  he  entered  the  service  of 
defendant,  or  soon  after  that  time,  he  was  instructed  by 
his  conductor  as  to  the  usual  and  ordinary  way  of  mak- 
ing such  a  coupling,  and  was  told  that  when  making  it 
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he  should  not  stand  between  the  cars,  but  at  the  side, 
when  the  cars  were  coming  together.  He  had  made 
couplings  of  that  kind.  He  knew  that  in  doing  its 
ordinary  business  the  defendants  would  receive,  handle, 
and  draw  over  its  railway,  in  its  freight  trains,  cars 
provided  with  Miller  hooks.  When  his  train  was  being 
placed  on  the  side  track  at  Atlantic  for  the  purpose  of 
having  the  coupling  in  question  made,  he  was  told  by 
his  fellow  brakeman  that  the  coupling  would  be  to  or 
with  a  Miller  hook,  and  was  cautioned  to  be  careful 
while  making  it.  It  is  claimed  by  appellant,  and  denied 
by  appellee,  that  these  findings  cover  all  the  material 
issues  in  the  case.  It  was  said  in  Conners  v.  Railway 
Co.,  71  Iowa,  492,  32  N.  W.  Rep.  465,  that  ''to  entitle 
a  party  to  a  judgment  on  special  findings  against  a 
general  verdict  in  favor  of  his  adversary,  the  special 
findings  must  be  inconsistent  with  the  general  verdict, 
and  must  of  themselves,  or  when  taken  in  connection 
with  the  facts  admitted  by  the  pleadings,  be  sufficient 
to  establish  or  defeat  the  right  of  recovery.'^  In  this 
case  the  petition  alleges  that  the  appliances  and  appa- 
ratus used  by  the  defendant  in  attaching  the  Sutton 
cars  to  its  freight  train  were  defective,  improper,  and 
unsafe  to  be  used  in  such  business;  and  that  defendant 
was  negligent  in  ordering  the  coupling  to  be  made.  It 
also  alleges  that  defendant  was  negligent  in  pushing 
the  cars  together  with  such  force  as  to  cause  the  coup- 
lings to  pass  each  other,  thus  allowing  the  cars  to  come 
together  and  crush  decedent.  The  special  findings  do 
not  show  that  the  defendant  was  not  negligent  in  those 
particulars,  nor  do  they,  considered  alone,  show  that 
the  decedent  did  not  follow  the  instructions  given  him 
in  attempting  to  make  the  coupling.  But  the  petition 
shows  that  he  was  standing  between  the  cars  when 
injured,  and  one  of  the  special  findings  shows  that  he 
was  instructed  that  in  making  such  a  coupling  ''he 
should  stand  from  between  and  at  the  side  of  the  cars 
Vol.  90—30 
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when  they  were  coming  together,  and  make  the  coup- 
ling, and  not  stand  between  the  cars  when  they  were 
coming  together/'  It  is  clear  that,  if  he  had  obeyed 
that  instruction,  he  would  have  escaped  injury.  It  is 
said,  the  special  findings  do  not  show  that  there  was  no 
other  usual  and  ordinary  way  to  make  such  a  coupling 
than  that  described,  nor  that  the  way  in  which  the 
decedent  attempted  to  make  it  was  unusual  and  extra- 
hazardous. It  is  not  alleged  in  the  petition  that  the 
couplers  were  not  proper  for  the  cars  tO"  which  they 
were  respectively  attached.  The  averment  that  the 
•  appliances  used  for  coupling  the  two  cars  together  were 
defective,  improper,  and  unsafe  must  be  construed  with 
other  allegations  of  the  petition;  and,  when  that  is 
done,  it  is  apparent  that  the  theory  of  the  case  on  the 
part  of  plaintiflE,  and  on  which  it  was  tried,  is  that  the 
Miller  hook  was  of  the  kind  ordinarily  used  on  passen- 
ger cars,  and  that  it  was  so  constructed  that  it  did  not 
fit  the  ordinary  freight  car  coupling  of  the  caboose; 
that,  in  consequence  of  the  misfit,  the  couplings  passed 
each  other,  and  that  there  were  no  bumpers  or  other 
devices  to  prevent  the  cars  from  coming  so  close  together 
as  to  crush  the  decedent.  Ordinarily,  in  determining 
whether  the  special  findings  in  a  case  are  inconsistent 
with  the  general  verdict,  resort  can  only  be  had  to  the 
findings  and  verdict  land  to  the  pleadings,  but  it  is 
proper  in  that  connection  to  consider  admissions  of  the 
parties,  whether  made  in  the  pleadings  or  by  other 
means.  When  the  theory  of  the  plaintiff  as  disclosed 
by  his  evidence  is  considered,  it  is  clear  that  the  con- 
struction we  have  placed  upon  the  petition  is  correct. 
The  decedent  knew  that  he  would  be  required  to  make 
couplings  like  that  in  question,  and  had  made  them. 
He  had  been  instructed  not  to  make  such  a  coupling  in 
the  manner  he  attempted  it,  and  was  warned  just  before 
the  attempt  was  made,  to  be  careful.  When  the  facts 
disclosed  by  the  special  findings  and  the  pleadings  are 
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considered,  the  conclusion  can  not  be  avoided  that  the 
negligence  of  decedent  contributed  to  cause  his  death. 
We  are  of  the  opinion  that  the  motion  for  judgment  on 
the  special  findings  should  have  been  sustained.  The 
judgment  rendered  is  therefore  reversed. 


Citizens'  Savings  Bank  of  St.  Louis,  Appellant,  v. 
John  T.  Stewart. 

Xiost  Petition  Affectinfir  Heal  Estate :  presumption  as  to.  It  is  pre- 
sumed that  a  petition  afFeeting  realty,  under  Code,  2628,  which  makes 
its  filing  notice,  describes  land  included  in  a  subsequent  decree  in  the 
cause,  and  where  that  decree  is  in  aid  of  an  attachment  of  the  land, 
the  presumption  can  not  be  overcome  by  testimony  giving  a  mere 
deductiye  impression  that  the  petition  did  not  describe  the  land  cov- 
ered by  the  decree. 

Description  in  decree:  sufficiency  of.  A  decree  describing  a  frac- 
tional part  of  a  section  as  **N^,  S.  E^.,  S.  E^,  36/'  etc.,  is  sufficient. 

Laches  in  Asserting  Title.  A  delay  of  six  years  is'  no  bar  to  an 
action  to  quiet  title  against  a  cotenant  where  each  has  paid  taxes 
part  of  the  time,  the  land  was  open  to  the  public  most  of  the  time,  and 
where  the  defendant,  while  controlling  the  land  in  the  absence  of 
plaintiff,  has  been  fully  compensated  for  improvements  by  use  of  the 
land  aud  has  failed  to  make  such  adverse  claim  as  would  set  the 
statute  of  limitations  to  running. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  N.  W» 
Mact,  Judge. 

Thursday,  February  8, 1894. 

Action  to  quiet  the  title  to  an  undivided  one  half 
of  twenty  acres  of  land  in  Pottawattamie  county,  it 
being  the  north  half  of  the  southeast  quarter  of  the 
southeast  quarter  of  section  36,  in  township  75,  range 
44.  In  1871  the  land  was  owned  jointly  by  the  defend- 
ant and  one  Thomas  A.  Walker,  each  an  undivided 
one  half.  In  March,  1872,  Walker  conveyed  his  inter- 
est in  the  land  to  his  wife,  Mary  C.  Walker,  with  other 
lands.     Walker  was  insolvent,  and  several  suits,  aided 
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by  attachment,  were  instituted,  and  the  lands,  including- 
the  tract  in  question,  were  levied  upon.  Among  the 
suits  thus  instituted  was  one  of  Wilkinson  against 
Walker.  Wilkinson,  as  well  as  others  who  had  insti- 
tuted attachment  suits,  commenced  proceedings  in 
equity  against  Walker  and  wife  to  set  aside  the  convey- 
ance to  her  as  fraudulent.  In  the  Wilkinson  suit,  in 
equity,  a  decree  was  entered  in  December,  1880,  can- 
celing  the  conveyance  of  Walker  to  his  wife.  In  the 
Wilkinson  attachment  suit,  in  December,  1881,  the  land 
was  sold,  and  bid  in  by  the  plaintiff,  Wilkinson.  The 
certificate  of  sale  was  transferred  to  the  plaintiflE  bank^ 
and  in  December,  1882,  it  received  a  sheriff's  deed. 
Of  the  attachment  suits  against  Walker  one  was  by 
Phelan,  in  which  judgment  was  obtained  for  about 
eighteen  thousand  dollars.  In  an  equity  suit  of  Phelan 
against  Walker  and  wife  the  conveyance  to  her  was  set 
aside.  The  Phelan  judgment  was  assigned  to  the- 
plaintiff,  who  extended  an  additional  credit  on  the  pur- 
chase of  the  land  in  question  of  some  one  hundred  and 
seventy  dollars,  and  other  credits  as  to  other  tracts 
included  in  the  purchase  under  the  Wilkinson  sale, 
amounting  in  all  to  some  six  thousand  doUara.  The 
law  and  equity  actions  of  Wilkinson  against  Walker 
and  wife,  referred  to,  were  commenced  March  21, 1879. 
On  the  first  day  of  August,  1879,  defendant  Stewart 
commenced  an  action  for  the  partition  of  the  land  in 
question — the  twenty  acres — he  being  the  owner  of  the 
undivided  one  half,  making  Walker  and  wife  and  one 
Elwell,  who  was  the  first  attaching  creditor  of  Walker, 
defendants.  Such  proceedings  were  had  in  the  parti- 
tion suit  that  the  land  in  question  was  sold  by  a  referee^ 
and  bid  in  by  Stewart,  and  a  deed  issued  therefor^ 
which  was  approved  by  the  court.  In  January,  1885^ 
Stewart  commenced  a  suit  in  the  superior  court  of 
Council  Bluffs  to  quiet  the  title  to  said  land,  in  which 
suit  the  plaintiff  bank  was  defendant,  and  also  certain 
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^f  the  attaching  creditors  of  Walker,  and  decree  was 
•entered  in  his  favor  March  3,  1885,  and  a  transcript  of 
the  decree  was  filed  in  the  oflSce  of  the  clerk  of  the  dis- 
trict court  February  8,  1888.  The  decree  in  the  supe- 
rior court  was  obtained  upon  service  of  notice  by  pub- 
lication only,  and  it  was,  on  the  tenth  day  of  July, 
1889,  by  a  suit  of  this  plaintiflE  against  Stewart,  set 
aside  as  having  been  obtained  by  fraud  and  collusion, 
and  without  jurisdiction.  This  suit  was  commenced 
November  16,  1888,  and  the  defendant,  in  addition  to 
the  facts  above  stated,  pleaded  that  plaintiflE  herein  is 
barred  of  his  right  of  action  because  of  laches,  and  that 
at  the  time  his  partition  suit  was  pending  the  petition 
in  the  equity  suit  of  Wilkinson  against  Walker  contained 
no  description  of  the  land  in  question,  and  that  it  was 
not  involved  in  nor  aflEected  by  said  suit,  and  he  claims 
his  title  to  be  valid  under  his  purchase  at  the  sale  in 
the  partition  suit.  The  pleadings  put  in  issue  the 
material  facts,  and  on  the  trial  in  the  district  court  a 
decree  was  entered  for  the  defendant,  and  the  plaintiflE 
appealed. — Reversed. 

Flickinger  Bros,  for  appellant. 

Burke  S  Casady  for  appellee. 

Q-RANGER,  C.  J. — It  will  be  well  to  first  settle  dis- 
puted questions  as  to  the  equity  suit  of  Wilkinson 
against  Walker  and  wife.  That  suit  was  pending  when 
the  partition  suit  of  Stewart  against  Walker  and  wife 
and  Elwell  was  commenced.  Neither  the  plaintiflE  bank 
nor  Wilkinson  was  a  party  to  the  partition  suit.  Ap- 
pellee's claim  is  that  the  land  in  question  was  not  so 
involved  in  the  equity  suit  of  Wilkinson  against  Walker 
and  wife  that  he  was  required  to  take  notice  of  it  in  the 
partition  proceeding,  wherein  he  purchased  the  interest 
of  Mary  C.  Walker,  and  thus  became  the  owner  of  the 
•entire  twenty  acres.     Some  question  is  made  of  the 
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land  being  described  in  the  decree  in  the  Wilkinson 
case,  but  we  think  the  fact  that  it  is  so  described  is  not 
open  to  serious  dispute.  It  is  true  that  the  description 
is  not  written  out  in  full  by  making  each  word  com- 
plete, but  it  appears  there  by  the  use  of  initial  letters 
and  figures  as  foUows:  *'N*  SE*  SE*  36,''  etc.  This 
description,  in  view  of  the  entire  record,  leaves  no 
doubt  whatever  of  the  identity  of  the  land  intended  to 
be  embraced  in  the  decree.  A  question  of  more  serious 
contention  is  this:  That  the  land  in  question  was  not 
described  in  the  petition  in  the  equity  case,  and,  as  the 
partition  suit  was  commenced  and  concluded  before 
the  decree  was  entered  in  the  Wilkinson  equity  case, 
the  proceedings  did  not  impart  constructive  notice  under 
the  provisions  of  Code,  section  2628,  by  which  parties 
are  required  to  take  notice  of  suits  pending  wherein  **a 
petition  has  been  filed  affecting  real  estate.''  The  peti- 
tion in  the  equity  suit  is  lost,  and  appellee  seeks,  by 
oral  evidence,  to  overcome  the  presumptions  arising 
from  the  decree  as  to  its  contents. 

It  will  be  understood  that  the  law  action  of  Wilkin- 
son against  Walker,  in  which  this  land  was  levied  upon 
by  the  attachment,  and  the  equity  suit  to  set  aside  the 
conveyance,  were  commenced  at  the  same  time,  and  the 
latter  was  in  aid  of,  and  made  special  reference  to,  the 
former.  The  decree  in  the  equity  suit  refers  in  terms 
to  the  judgment  in  the  law  action,  and  to  the  deeds  of 
conveyance,  which  embrace  the  land  in  question,  and  the 
decree  speaks  of  the  conveyances  mentioned  and  set  out 
in  the  petition  herein.  We  are  not  to  lose  sight  of  the 
fact  that  this  is  not  an  attempt  to  attack  the  decree  in 
the  equity  case  in  this  coUatteral  proceeding,  but  merely 
an  attempt  to  defeat,  or  show  facts  to  avoid,  the  opera- 
tions of  that  suit  as  one  pending  with  reference  to  the 
land,  so  as  to  impart  notice  before  a  decree  is  entered. 
In  this  respect  the  question  may  form  an  exception  ta 
the  general  rule  as  to  attacking  judgment  in  collateral 
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proceedings.  It  may  be  said  to  be  an  inquiry  into  the 
condition  of  the  record  of  a  case  during  its  pendency 
with  a  view  to  determine  what  notice  it  would  legally 
mpart.  The  question  in  this  form  has  not  been  dis- 
cussed, and  we  will  not  determine  it,  but  look  to  the 
effect  of  the  evidence  relied  upon  to  overcome  the 
recitals  in  the  decree  as  to  the  record  on  which  it  is 
based.  The  main  reliance  of  appellee  is  the  testimony 
of  three*  witnesses,  Hart,  Dailey  and  Brewer,  who 
were  attorneys  in  the  Wilkinson  case.  The  testimony 
is  very  weak,  and  inconclusive.  Mr.  Brewer  says:  ''I 
am  not  positive  whether  the  twenty-acre  tract  referred 
to  was  described  in  the  petition  in  equity  or  the  amend- 
ment in  the  Wilkinson  suit  against  Thos.  A.  and  Mary 
C.  Walker,  but,  from  the  facts  and  circumstances  which 
I  am  now  able  to  recall,  it  is  my  conviction  that  it  could 
not  have  been  so  embraced  or  described. ''  The  fore- 
going fairly  indicates  the  tenor  and  character  of  his 
testimony.  He  has  no  recollection  whatever  on  the 
subject,  but  from  ^'certain  facts  and  circumstances''  he 
deduces  a  conclusion  as  to  the  contents  of  the  petition. 
To  the  question,  *'What  is  your  best  impression  or 
recollection  as  to  whether  it  was  involved  in  said  suit 
in  equity!''  he  answered,  **As  already  stated,  it  is  my 
impression  that  the  tract  in  question  was  not  involved 
in  the  Wilkinson  equity  suit."  He  then  states  some 
facts  in  regard  to  the  other  suits,  from  which  he  derives 
the  ''impression."  Mr.  Dailey  says:  "My  recollec- 
tion and  judgment  is  that  it  was  not  included  in  either 
the  bill  or  the  amendment."  His  testimony  then  shows 
that  he  has  no  independent  recollection  on  the  subject. 
Mr.  Hart  says:  "I  am  positive  that  the  twenty-acre 
tract  lying  south  of  the  park  was  not  involved  in  the 
equity  suit  referred  to  in  the  interrogatory."  He  then 
says:  "I  am  sure  neither  Mrs.  Walker  nor  myself  un- 
derstood that  this  land  was  involved  in  that  suit,  for 
the  reason  that  Mr.  and  Mrs.  Walker  were  warm  and 
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intimate  friends,  and  neither  would  seek  to  obtain  an 
advantage  over  the  other.  The  partition  suit  was  nec- 
essary, in  order  to  pass  the  title  to  Mrs.  Walker  free 
from  any  cloud  which  then  or  thereafter  might  be  as- 
serted by  the  creditors  of  Mr.  Walker.''  His  further 
testimony  shows  that  he  is  without  any  recollection 
upon  the  subject,  but  that  because  of  certain  facts  of 
which  he  has  a  recollection  he  concludes  that  the 
petition  did  not  contain  a  description  of  the  land. 
Such  evidence  is  practically  valueless,  if  not  absolutely 
incompetent,  to  overcome  the  legitimate  presumptions 
arising  from  the  recitals  in  a  decree.  Again,  it  may 
be  said  that  the  impressions  of  the  witnesses  are 
against  the  probabilities  of  the  case  as  indicated  by  the 
facts  that  the  equity  suit  was  instituted  to  subject  the 
lands  attached  in  the  law  action  of  Wilkinson  against 
Walker,  and  that  the  land  in  question  was  a  part  of  that 
attached.  Our  conclusion  is  that  the  land  in  question 
was  described  in  the  petition  in  the  equity  case,  and 
that  it  imparted  notice  to  Stewart  during  his  prosecu- 
tion of  the  partition  suit. 

As  the  decree  in  the  equity  suit  entirely  divested 
Mrs.  Walker  of  title  to  the  land  as  against  Wilkinson, 
whose  interest  the  plaintiflE  now  holds,  and  as  neither 
the  partition  suit  nor  the  sale  thereunder  could  in  any 
way  operate  to  impair  the  rights  of  the  plaintiff  under 
the  decree  in  the  equity  suit,  the  plaintiff  iS,  by  virtue 
of  its  deed  under  the  sale  in  the  attachment  proceed- 
ing, the  owner  Tof  the  legal  title,  and  entitled  to  have  the 
same  quieted,  unless  the  claim  as  to  laches  or  an  equi- 
table estoppel  shall  prevail.  This  claim  is  without 
merit.  Stewart  and  the  plaintiff  have  been  tenants  in 
common  of  this  land  since  plaintiff  acquired  its  title 
in  1882.  Each  has  paid  taxes  on  the  land  for  a  part  of 
the  time.  The  land,  most  of  the  time,  has  been  open 
to  the  public.  Stewart,  as  a  joint  tenant,  has  exercised 
control  over  the  land  in  the  absence  of  his  cotenant, 
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but  his  claim  has  not  been  adverse  in  any  sense  that 
would  set  in  operation  the  statute  of  limitations.  He 
has  incurred  some  expense  in  the  way  of  improvements, 
but  he  has  been  more  than  compensated  by  what  he 
has  taken  from  the  land.  To  us  there  seem  to  be  no 
equities  in  the  case  favorable  to  Stewart.  His  entire 
claim  rests  on  a  fraudulent  conveyance  of  Walker  to 
his  wife,  which  was  adjudged  to  be  void,  and  the 
course  of  procedure  by  which  he  has  sought  to  establish 
his  title  to  the  undivided  one  half  of  the  land  in  dis- 
pute impresses  us  with  a  belief  that  he  has  intended  to 
secure  a  title  at  the  expense  of  injustice  to  bona  fide 
creditors  or  their  assignees.  There  should  be  a  decree 
quieting  the  title  to  the  land  in  plaintiflE,  as  prayed, 
and  the  cause  will  be  remanded  to  the  district  court  for 
that  purpose.    Reversed. 


fllHoi 


Henry  B.  Allen  and  P.  J.  Sieberlinq,  Appellants,  v. 
The  Wisconsin,  Iowa  &  Nebraska  Eailway  Com- 
pany; The  Chicago,  St.  Paul  &  Kansas  City 
Railway  Company,  A.  B.  Stiokney,  George  Glick, 
J.  M.  Parker,  A.  T.  Burchard,  J.  M.  Burgh  and 
M.  C.  Woodruff,  Defendants  and  Appellees,  v.  R. 
T.  Wilson  and  R.  T.  Wilson  &  Company  et  al.j 
Defendants. 

Limitation  of  Actions :  Declaring  Fraudulent  Issue  of  Stock 
Void.  Certain  taxpayers  in  B.  county  became  entitled  to  stock  in 
a  railroad  under  Acts  of  the  Twentieth  (General  Assembly,  chapter 
159.  They  claim  that  defendant?  entered  into  a  conspiracy  to  reuder 
said  stock  valueless  by  fraudulently  issuing  other  stocks  and  bonds 
which  latter  were  secured  by  a  mortgage  recorded  in  said  county. 
Eeld,  that  the  recording  was  a  discovery  of  the  alleged  fraud  within 
Code,  2529,  subdivision  4,  or,  at  least,  put  upon  inquiry  concerning 
it,  and  that  an  action  brought  seven  years  thereafter  was  barred. 
Wicke  V.  The  Insurance  Co,,  57  N.  W.  Bep.  632,  distinguished. 
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Appeal  from  Blackhawk  District  Court. — ^HoN.  J.  D* 
Lenehan,  Judge. 

Thubsday  February  8, 1894. 

Proceeding  in  equity  to  establish  plaintiffs'  right 
to  certain  assets  converted  by  defendants,  and  for  the 
cancellation  of  certain  stock  and  bonds,  and  for  dam- 
ages, and  other  equitable  relief.  Decree  below  for 
defendants,  and  dismissing  plaintiffs'  bill  at  their  costs, 
from  which  this  appeal  is  prosecuted. — Affirmed. 

C.  C.  (&  C.  L.  Nourse  and  W.  M.  Jones  for  appel- 
lants. 

N.  M.  Hubbard  and  0.  C.  Miller  for  appellees. 

KiNNE,  J. — I.  The  pleadings  in  this  case  are  vol- 
uminous. We  shall  endeavor  to  state,  as  concisely  as 
possible,  the  substance  of  the  matters  in  controversy, 
in  so  far  as  the  same  are  material  to  a  proper  under- 
standing and  determination  of  the  case.  The  plaintiffs 
are  taxpayers  and  the  holders  of  forty-five  thousand 
dollars  of  certificates  issued  by  the  treasurer  of  Black- 
hawk  county,  Iowa,  in  pursuance  of  the  provisions  of 
chapter  159  of  the  Acts  of  the  Twentieth  General  Assem- 
bly of  this  state,  on  account  of  taxes  voted  and  paid  to 
aid  in  the  construction  of  the  Wisconsin,  Iowa  &  Ne- 
braska Railroad  in  Blackhawk  county.  In  March,  1881, 
several  citizens  of  the  cities  of  Marshalltown,  Waterloo, 
and  Des  Moines  held  a  meeting  at  the  last  named  place, 
and  effected  an  organization  for  the  purpose  of  building 
a  railroad  which  should  pass  through  the  three  cities 
named,  and  from  a  point  at  or  near  McGregor,  Iowa, 
southwesterly  across  the  state,  to  some  point  on  the  Mis- 
souri river,  in  Fremont  county*  Glick  and  Parker,  two  of 
the  answering  defendants  herein,  were  at  that  time 
elected  president  and  secretary,  respectively,  of  said  com- 
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pany,  and  served  in  that  capacity  until  about  Septem- 
ber, 1884.    This  company  was  known  as  the  Wisconsin^ 
Iowa  &  Nebraska  Railway  Company.    Its  articles  of  in- 
corporation were  not  filed  with  the  secretary  of  state 
nntU  March,  1882.    Efforts  had  been  made,  as  far  back 
as  1870,  to  build  a  road  on  substantially  the  same  route 
as  that  afterward  used  by  this  company,  but  they  were 
unsuccessful.    A  few  shares  of  stock  were  subscribed 
by  the  promoters  of  this  enterprise  at  the  time  of  their 
organization  in  1882,  and  thereafter  some  twenty-five 
shares  of  stock  were  subscribed  and  paid  for  by  parties 
residing  along  the  proposed  line  of  road.    It  does  not 
appear,  however,  that  this  stock  was  ever  voted  at  the 
stockholder's  meetings.    It  was  not  expected  that  the 
company  thus  organized  would  itself  build  the  road, 
but  the  organization  was  effected  for  the  purpose  of 
securing  capital  with  which  the  road  might  be  con- 
structed.   After  the  completion  of  the  organization^ 
the  officers  of  the  company  made  diligent  efforts  to 
induce  capitalists  to  interest  themselves  in  the  enter- 
prise.    The  directors  of  the  corporation  voted  and 
issued  to  themselves,  for  services,  one  thousand  dollars 
each  in  stock,  except  that  one  thousand,  five  hundred 
dollars  was  voted  to  and  received  by  Parker.  In  1882  tho 
company  entered  into  a  contract  with  Griswold,  Harper 
&  Field  to  buUd  the  entire  road.    Soon  after,  it  became 
apparent  that  these  men  could  not  raise  the  money  to 
carry  out  their  contract.    In  July,  1882,  Parker  went 
to  New  York,  and,  the  above  named  parties,  and  others, 
having  formed  the  Iowa  Improvement  Company  under 
the  laws  of  New  Jersey,  with  a  capital  of  twenty  thou- 
sand dollars,  Griswold,  Harper  &  Field  canceled  their 
contract,  and  a  new  contract  was  entered  into  between 
the  railway  company  and  the  improvement  company 
for  the  construction  of  the  road.    By  this  contract  the 
improvement  company  undertook  to  build  and  equip 
the  railroad,  and  to  furnish  the  right  of  way  for  the 
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three  hundred  and  twenty-five  miles,  in  consideration 
of  the  receipt  by  them  of  sixty  thousand  dollars  per 
miles,  as  follows:  First  mortgage  bonds,  twenty  thou- 
Band  dollars ;  second  mortgage  bonds,  twenty  thousand 
dollars;  and  stock  of  the  railway  company,  twenty 
thousand  dollars;  and,  in  addition  thereto,  all  sub- 
scriptions, donations,  local  aid,  and  other  sums  they 
might  obtain  from  individuals,  counties,  towns,  cities,  or 
other  corporations  along  the  line.  Under  this  contract, 
work  was  prosecuted  on  the  line,  and  a  large  part  of  the 
right  of  way  secured  between  Cedar  Falls,  and  Waterloo 
and  Des  Moines,  and  considerable  money  expended  in 
the  construction  of  the  road.  Afterward  this  contract 
was  so  changed  as  to  provide  for  the  issuing  of  twenty- 
four  thousand  dollars  per  mile  of  first  mortgage  bonds 
drawing  five  per  cent,  interest,  instead  of  twenty  thou- 
sand dollars  drawing  six  per  cent,  interest.  It  seems  that 
directors  Glick  and  Parker,  who  had  spent  much  time 
and  money  in  furthering  the  interests  of  the  enterprise, 
were,  by  agreement  of  the  improvement  company,  to 
receive  one  hundred  thousand  dollars  each  of  the  stock 
which  was  contracted  to  be  delivered  to  said  improve- 
ment company.  This  stock  was,  in  fact,  issued  to 
them,  but,  at  the  instance  of  Wilson,  was  afterward 
returned.  In  September,  1882,  Griswold  borrowed  of 
E.  T.  Wilson  &  Company,  of  New  York,  thirty-four 
thousand  dollars,  with  which  to  pay  an  estimate  on 
the  Wisconsin,  Iowa  &  Nebraska  Railway  Company 
construction,  and  pledged  stock  of  the  improvement 
company  to  secure  the  loan.  In  October,  1882,  Gris- 
wold and  the  improvement  company  being  unable  to 
repay  the  loan,  a  modification  of  the  previous  contract 
with  the  railroad  company  was  made,  whereby  it  was 
incumbent  upon  the  improvement  company  to  build 
only  that  part  of  the  road  between  Waterloo  and  Mar- 
shalltown,  and  the  construction  of  other  parts  of  the 
road  remained  optional  with  them.     Wilson  &  Com- 
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pany  were  at  this  time  appointed  financial  agents  of 
both  the  raiboad  and  improvement  companies,  with 
power  to  sell  all  bonds,  mortgages,  and  other  securities 
called  for  by  the  agreement. 

During  the  same  month,  it  appearing  that  the 
bonds  could  not  be  sold,  and  that  Wilson  &  Company 
would  be  compelled  to  furnish  the  money  to  build  the 
road,  if  it  was  to  be  built,  a  contract  was  made  between 
Wilson  &  Company  and  the  improvement  company 
which,  in  effect,  substituted  Wilson  &  Company  in  the 
construction  of  the  road  in  tha  place  of  the  improve- 
ment company,  and  it  was  then-  further  provided  that 
the  improvement  company  should  pay  Wilson  &  Com- 
pany, for  their  services  in  building  the  road,  one  thou- 
sand dollars  per  mile,  which  was  to  be  paid  out  of  the 
first  subsidies  received  by  the  improvement  company, 
and,  if  they  were  not  sufficient,  then  from  its  other 
means.  Under  this  agreement  Wilson  &  Company 
furnished  the  money  and  completed  the  road  from 
Cedar  Falls  and  Waterloo  through  Marshalltown  to 
Des  Moines  in  December,  1884,  in  all  about  one  hun- 
dred and  fifteen  miles  of  road.  Wilson  &  Company  in 
the  name  of  the  Iowa  Improvement  Company,  operated 
the  road  from  the  time  of  its  completion  until  its  sale 
to  the  Chicago,  St.  Paul  &  Kansas  City  Railway  Com- 
pany, in  June,  1886.  January  1,  1883,  the  Wisconsin, 
Iowa  &  Nebraska  Railway  Company  executed  a  mort- 
gage upon  the  road  for  two  million,  seven  hundred  and 
fifty-two  thousand  dollars,  being  an  amount  in  excess 
of  twenty-four  thousand  dollars  per  mile  of  said  road, 
and  on  January  2,  1883,  they  executed  a  second  mort- 
gage thereon  for  two  million,  three  hundred  thousand 
dollars,  being  an  incumbrance  of  twenty  thousand  dol- 
lars per  mile,  and  said  mortgages  were  filed  for  record 
January  2,  1883,  in  Blackhawk  county,  Iowa.  In 
addition  to  this,  the  railway  company  issued  to  Wilson 
&  Company  stock  to  the  amount  of  twenty  thousand 
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doUara  per  mile.  November  12, 1883,  and  June  2, 1884, 
respectively,  the  taxes  in  question  were  voted  in  Cedar 
Falls  and  Waterloo  townships,  Blackhawk  county,  and 
matured  in  installments  in  March  and  September,  1885 
and  1886,  and  were  received  by  the  railway  company, 
and  by  them  paid  to  Wilson  &  Company.  May  26, 1886, 
the  defendant  the  Chicago,  St.  Paul  &  Kansas  City 
Railway  Company  was  organized.  June  3,  1886,  a 
contract  was  entered  into  between  Wilson  &  Company 
and  this  railway  company,  whereby  the  former  sold  the 
road,  with  all  the  bonds  and  stock  held  by  Wilson  & 
Company,  for  the  consideration  of  two  million,  three 
hundred  thousand  dollars  first  mortgage  bonds  of  the 
Chicago,  St.  Paul  &  Kansas  City  Railway  Company, 
and  the  further  sum  of  two  million,  seven  hundred  and 
fifty-two  thousand  dollars  of  the  stock  of  the  latter 
company.  Proper  conveyances  were  made  in  consum- 
mation of  this  sale.  It  is  claimed  that  the  road,  prior 
to  this  sale,  had  earned  more  than  expenses  and  taxes, 
but  from  all  of  the  evidence  it  appears  that  the  road 
had  never  earned  enough  to  pay  its  operating  expenses, 
taxes,  and  the  interest  on  its  first  mortgage  bonds.  It 
is  charged  that  Wilson  &  Company  and  Stickney  and 
others,  for  the  purpose  of  cheating  and  defrauding 
those  who  might  be  entitled  to  stock,  issued  to  various 
persons  large  amounts  of  stock  of  the  Chicago,  St. 
Paul  &  Kansas  City  Railway  Company,  without  con- 
sideration, and  fraudulently  issued  to  themselves  such 
stock  as  paid  up  stock,  without  any  consideration,  and 
that  same  was  put.upon  the  market,  and  has  passed  into 
the  hands  of  third  persons,  and  that  by  reason  thereof 
the  stock  of  said  company  is  worthless ;  that  under  its 
articles  of  incorporation  the  Chicago,  St.  Paul  &  Kan- 
sas City  railway  company  has  purchased  other  railroads,, 
thereby  increasing  its  indebtedness,  so  that  it  has  not 
been  able  to  meet  the  accruing  interest  on  its  debt,  and 
by  reason  thereof  its  stock  has  no  market  value.     The 


Jan.  1894]  Allen  v.  Wis.,  Iowa  &  Neb.  Wy  Co.     479 

relief  prayed  for  is  that  the  issue  of  two  million  dollars 
of  stock  of  the  Wisconsin,  Iowa  &  Nebraska  Railway 
Company  to  Wilson  &  Company,  and  the  issue  of 
stock,  without  consideration,  of  the  Chicago,  St.  Paul 
&  Kansas  City  Railway  Company,  be  decreed  fraudu- 
lent and  void,  and  any  stock  issued  in  lieu  of  said  two 
million  dollars  of  stock  be  declared  plaintiflE's  property; 
and  that,  as  against  the  defendants  having  notice  of 
the  frauds  charged,  all  bonds  of  both  railway  companies 
be  declared  void,  and  all  bonds  issued  in  lieu  of  other 
bonds  by  the  Chicago,  St.  Paul  &  Kansas  City  Railway 
Company  in  defendants'  hands  be  declared  assets  of 
plaintiffs,  and  that  plaintiffs  have  judgment  for  dam- 
ages. The  answer  denies  all  allegations  of  fraud,  and 
and  pleads:  Firsts  that  the  taxpayers  of  Waterloo  and 
'Cedar  Falls  townships  have  waived  any  right  of  action 
they  may  have  had,  because  the  work  of  construction 
proceeded  upon  the  faith  of  and  relying  upon  said 
taxes,  and  no  suit  was  begun  until  after  the  road  was 
completed,  and  for  the  further  reason  that  the  taxpay- 
ers had  full  knowledge  of  the  issuing  of  the  bonds  prior 
to  the  payment  of  any  of  the  taxes;  second j  that  the 
cause  of  action,  if  any  ever  existed,  is  barred  by  the 
statute  of  limitations.  Before  plaintiffs  filed  their 
amended  petition,  the  answering  defendants  filed  a 
written  tender  and  offer  to  cause  to  be  issued  by  the 
proper  officers  of  either  railway  company  the  capital 
stock  of  either  to  the  plaintiffs  for  the  full  amount  of 
the  tax  certificates  for  local  aid  taxes  claimed  in  the 
petition.  This  proposition  still  stands  in  the  case.  The 
court  below,  at  the  conclusion  of  the  trial,  entered  a 
decree  dismissing  plaintiffs'  bill  at  their  costs. 

II.  The  gravamen  of  plaintiffs'  bill  is  fraud,  alleged 
to  have  been  practiced  by  the  officers  and  stockholders 
of  the  defendant  railway  companies  and  others,  whereby 
the  stock  to  which  plaintiffs  and  their  assignors  would 
be  entitled  was  rendered  valueless.    The  defense  is  that 
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there  was  no  fraud,  and,  if  there  was,  plaintiflfs  and 
their  assignors  were  not  damaged;  that  plaintiffs  and 
their  assignors  have  waived  any  fraud  or  illegality,  and 
that  this  action  is  barred.  We  shall  not  enter  into  an 
extended  discussion  of  the  testimony  touching  this 
question  of  fraud.  We  may,  however,  profitably  refer 
to  some  of  the  facts  most  relied  upon  by  plaintiffs  as 
sustaining  the  allegations  of  their  bill.  It  must  be 
conceded  that  the  primary,  and,  we  think,  sole,  object 
of  the  defendants  who  were  promoters  of  the  Wiscon- 
sin, Iowa  &  Nebraska  Railway  was  to  secure  for  the 
cities  in  which  they  lived  the  benefits  that  might  be 
expected  to  flow  from  another,  and  presumably  com- 
peting, line  of  railway.  If  it  be  admitted  that  in  their 
zeal  to  accomplish  that  object  they  did  not  act  wisely 
in  entering  into  the  contracts  and  arrangements  here- 
after referred  to,  still  there  is  no  sufficient  evidence 
showing  that  their  acts  in  entering  into  contracts  for 
the  construction  of  the  road  were  the  result  of  bad 
faith  or  fraudulent  intent.  Indeed,  when  these  con- 
tracts were  made,  and  the  bonds  and  stock  complained 
of  issued,  by  the  Wisconsin,  Iowa  &  Nebraska  Railway 
Company,  it  does  not  appear  that  its  officers  and  direc- 
tors fraudulently  intended  to  divert  any  tax  that  tnight 
be  voted  in  aid  of  the  construction  of  the  road  to  an 
improper  purpose,  and  thereby  to  defraud  subsequent 
taxpayers.  As  is  well  said  by  the  learned  trial  judge: 
*'The  evidence  fails  to  show  any  tangible  connection 
between  the  contract  alleged  to  be  fraudulent  and  the 
purpose  thereby  to  defraud  taxpayers  who  had  not  then 
voted  to  aid  in  the  building  of  the  railway,  and  when 
it  could  not  have  been  known  that  they  would  do  so.'' 
These  acts  in  issuing  the  bonds  and  stock  complained 
of  were  only  resorted  to  when,  after  several  trials,  it 
had  become  apparent  that  without  a  resort  to  such 
measures  the  road  could  not  be  built.  The  railway 
company  was  without  money.  It  was,  if  its  enterprise 
was  to  succeed,  at  the  mercy  of  capitalists.    Its  officers 
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were  in  no  position  to  dictate  terms  to  those  from 
whom  they  sought  and  must  have  aid.  It  appears  that 
the  contract  they  entered  into  for  the  construction  of 
the  road  was  not  made  with  any  fraudulent  intent,  or 
with  any  such  purpose  in  view,  but  as  a  necessity  grow- 
ing out  of  their  pecuniary  condition,  and  with  a  view 
of  bringing  the  e'nterprise  to  a  successful  completion. 
Now,  it  is  insisted  that  the  issuing  of  twenty  thousand 
dollar  stock  per  mile  was  a  fraud  upon  the  plaintiflEs, 
and  that  the  directors  and  officers  of  the  railway  should 
be  held  liable  therefor  to  plaintiffs.  Plaintiffs  ground 
their  claim  upon  the  decisions  of  this  and  other  courts 
which  hold  that  unpaid  subscriptions  to  the  capital 
stock  of  a  corporation  are  a  trust  fund,  and  that  it  is  a 
fraud  for  officers  of  a  corporation  to  issue  paid  up  cer- 
tificates of  stock  upon  a  grossly  insufficient  considera- 
tion, or  upon  no  consideration  whatever.  Osgood  v. 
Kingy  42  Iowa,  483 ;  Jackson  v.  Traer^  64  Iowa,  479, 20 
N.  W-  Rep.  764;  Oliphant  v.  Mining  Co.,  63  Iowa,  333, 
19  N.  W.  Eep.  212.  As  for  another  cause  this  case 
must  be  affirmed,  we  are  not  called  upon  to  determine 
whether  such  an  issue  of  stock,  which  was  of  no  value, 
would  be  such  a  fraud  upon  plaintiffs  as  to  entitle  them 
to  damages.  As  bearing  upon  this  question,  see  Fogg 
V.  Blair,  139  U.  S.  118, 11  Sup.  Ct.  476. 

III.  The  acts  claimed  to  constitute  the  fraud,  mostly 
relied  upon,  consist  in  the  issuing  of  stock  and  bonds 
by  the  officers  of  the  Wisconsin,  Iowa  &  Nebraska 
Railway  Company  to  the  amount  of  sixty  thousand 
dollars  per  mile.  Now,  if  it  be  conceded  that  these  acts 
were  in  fact  not  known  to  the  plaintiffs  or  their 
assignors  when  done,  they  were,  in  law,  known  to 
them  in  January,  1883,  when  the  mortgages  securing 
the  forty-four  thousand  dollars  of  bonds  per  mile  were 
placed  upon  the  record  in'Blackhawk  county,  Iowa. 
That  was  more  than  five  years  prior  to  the  bringing  of 
this  suit.    We  think  this  action  is  barred.    The  claimed 
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concealment  of  the  fraud,  if  any,  has  not  been  estab- 
lished. No  eflEort  was  made  by  these  plaintiffs  or  their 
assignor  to  ascertain  by  actual  examination  of  the 
books  of  the  Wisconsin,  Iowa  &  Nebraska  Railway 
Company  or  otherwise  if  any  fraud  had  been  practiced 
upon  them.  The  illegal  acts  complained  of  in  issuing 
the  stock  and  bonds  occurred  July  21,*  1882,  and,  under 
the  law,  they  were  made  manifest  when  the  mortgages 
— the  very  instruments  which  were  a  part  of  the  trans- 
action, and  which  were  made  in  consummation  of  the 
claimed  fraud — ^were  placed  upon  record  in  the  county 
of  plaintiffs'  residence.  The  taxes  had  not  then  been 
voted.  With  full  knowledge  of  the  record  of  these 
mortgages,  of  the  fraud,  if  any,  the  assignors  of  plain- 
tiffs voted  and  paid  these  taxes.  They  saw  the  road 
built;  they  made  no  complaint;  they  took  no  steps  to 
assert  their  rights;  and  under  the  law  as  laid  down  in 
Walker  v.  Birchard,  82  Iowa,  391,  48  N.  W.  Rep.  71, 
they  could  not  avail  themselves  at  this  late  day  of  the 
statute  making  the  directors  liable  for  issuing  bonds 
in  excess  of  the  statute  limit.  We  speak  of  these 
matters,  also,  to  show  that  there  are  no  persuasive 
equities  existing  in  plaintiffs'  favor.  Furthermore, 
plaintiff  Allen  knew  of  the  sale  of  the  Wisconsin,  Iowa 
&  Nebraska  Railway  Company  to  the  Chicago,  St. 
Paul  &  Kansas  City  Railway  Company,  and  at  that 
time  not  all  the  taxes  in  controversy  had  been  paid. 
The  certificates  sued  upon  were  issued  long  after  this 
sale,  and  still  later  Allen  became  the  purchaser  of  them 
at  from  five  to  ten  cents  on  the  dollar  of  their  face 
value.  As  we  have  said,  the  action  is  barred.  The 
suit  was  commenced  in  April,  1890.  The  fraud,  if 
any,  was  revealed  in  January,  1883,  when  the  mort- 
gages were  recorded.  Laird  v.  Kilbournej  70  Iowa,  86 
30  N.  W.  Rep.  9,  and  cases'  cited.  See,  also,  Oillespie 
V.  Cooper y  55  N.  W.  Rep.  (Neb.)  302.  This  case,  so  far 
as  this  record  notice  is  concerned,  is  clearly  distinguish- 
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able  from  Wicke  v.  Insurance  Co.y  90  Iowa,  4,  57  N.  W. 
Rep.  632  (decided  at  this  term.)  In  that  case  defend- 
ant acquired  no  interest  in  the  mortgaged  property  by 
purchase  or  incumbrance,  while  in  the  case  at  bar 
plaintiflEs'  assignors,  when  they  paid  the  taxes,  were 
entitled  to  become  stockholders  in  the  railroad  com- 
pany, and,  therefore,  part  owners  of  the  property. 
This  action  is  brought  under  subdivision  4  of  section 
^529  of  the  Code,  which  provides  that  aU  actions  for 
injuries  to  property,  or  for  relief  on  the  ground  of 
fraud  in  cases  heretofore  solely  cognizable  in  a  court 
of  chancery,  and  those  founded  on  unwritten  con- 
tracts, etc.,  shall  be  barred,  unless  brought  within  five 
years  after  the  cause  of  action  accrues.  If  for  fraud  or 
fraudulent  concealment,  the  statute  begins  to  run  from 
the  time  of  the  discovery  of  the  fraud,  or  when,  by  the 
use  of  due  diligence,  it  might  have  been  discovered. 
It  is  averred  that  the  fraud  was  not  known  to  the 
taxpayers  at  the  time  the  taxes  were  voted,  and  that  it 
remained  undiscovered  until  about  the  time  this  suit 
was  commenced.  We  do  not  think  this  allegation  is 
sustained  by  the  evidence.  There  is  nothing  to  show 
that  the  defendants  did  anything  to  conceal  or  cover 
up  the  fraud,  if  any  was  practiced.  There  is  nothing 
to  show  that  by  the  exercise  of  due  diligence  plaintiflEs 
and  their  assignors  could  not  have  discovered  the 
alleged  fraud  within  five  years  of  the  time  of  its  perpe- 
tration.^  The  means  of  knowledge  of  the  alleged 
frauds,  so  far  as  plaintiflEs  or  their  assignors  were  con- 
<jei'ned,  were  at  all  times  within  their  reach,  if  they  had 
sought  to  avail  themselves  of  them.  But,  however 
this  may  be,  it  is  clear  that  when  the  mortgages  were 
filed  they  had  record  notice  of  the  alleged  frauds,  at 
least  suflficient  to  put  them  upon  inquiry,  but  they 
made  no  attempt  whatever  to  discover  their  cause  of 
action.  In  any  view,  the  statute  had  run  long  before 
this  action  was  commenced.  The  judgment  below 
must  be  affibmed. 
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Fbederiok  Taegeb,  Appellant,  v.  J.  H.  Riepe  et  aL 

Publio  EEighway:  wekbx  located:  xvidbncb.  It  being  nnoertain^ 
where  the  exact  eitaation  of  an  established  highway  is,  a  finding  that 
it  is  the  trayeled  way  nsed  and  worked  as  saoh  highway  for  many 
years,  and  with  reference  to  which  houses  and  fences  have  been 
built,  will  not  be  disturbed,  though  some  facts  appear  which  can  not 
be  reconciled  with  such  finding,  other  facts  being  equally  irreconcila- 
ble with  any  other  finding  suggested. 

Appeal  from  Des  Moines  District  Court. — Hon.  J.  M. 
Casey,  Judge. 

Thursday,  Februaby  8,  1894. 

The  plaintiflE  is  the  owner  of  sixty-six  acres  of  land 
in  Des  Moines  county,  and  one  of  the  defendants  i& 
clerk  of  the  township,  and  the  other  is  supervisor  of 
the  road  district  in  which  the  land  is  situated.  Defend- 
ants have  heretofore  claimed  and  now  claim  the  right  to 
maintain  aiud  improve  a  public  highway  across  the  land 
of  the  plaintiflE.  PlaintiflE  admits  the  existence  of  a. 
public  highway  across  his  land,  but  avers  that  it  is  at 
another  place  than  where  defendants  seek  to  maintain 
one,  and  he  brings  this  action  to  enjoin  them  from 
thus  entering  upon  his  land,  or  diverting  the  public 
road  from  the  place  where  the  highway  legally  exists. 
The  district  court  dismissed  his  petition,  and  from  it& 
judgment  he  appealed. — Affirmed. 

Power  (&  Huston  and  Theo.  Ouelich  for  appellant. 

C.  L.  Foor  for  appellees. 

Gbangeb,  0.  J. — ^Along  the  line  across  plaintiflE's^ 
land,  where  defendants  claim  a  public  highway  to  be, 
there  has  been  a  traveled  road  for  about  forty-five^ 
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years,  or  since  1844.  From  eighty  to  two  hundred  and 
thirty  feet  from  this  line,  it  is  claimed  by  appellant, 
there  was  in  1858  a  highway  legally  established  across 
the  land  now  owned  by  him,  and  he  brings  this  action, 
<5laiming  that  such  established  highway  is  the  only 
legal  one  across  his  land,  and  hence  that  the  defend- 
ants should  be  enjoined  as  prayed.  The  line  of  the 
highway  as  claimed  by  appellant  was  surveyed  by  one 
A.  McMichael,  and  is  spoken  of  in  the  record  as  the 
■^'McMichael  Survey.^'  This  McMichael  survey,  if 
where  appellant  claims  it  to  be,  was  never  opened  as  a 
highway.  For,  from  ten  to  fourteen  years  before  the 
line  contended  for  by  appellees  was  used  as  a  highway, 
by  being  fenced,  bridged,  and  worked,  it  was  used  as  a 
highway,  and  it  has  been  so  maintained  ever  since. 
Houses  have  been  built  with  reference  to  the  line  as 
traveled.  A  plank  road  was  constructed  along  this 
line  and  used  for  seven  years,  and  then  sold  to  the 
county.  At  the  time  the  road,  as  traveled,  was  used, 
worked,  and  fenced,  the  land  was  owned  by  one  Parks. 
Plaintiff  purchased  the  land  in  March,  1868.  In  1877, 
one  Williams,  a  surveyor,  under  a  commission  from 
the  county  auditor  and  an  authority  from  the  board  of 
supervisors  **to  resurvey  all  defective  roads  in  the 
county,''  says  he  **resurveyed  the  road,''  and  made  a 
plat  and  field  notes  of  the  survey  made  by  McMichael. 
He  said  in  his  testimony:  **It  was  impossible  to  take 
the  McMichael  plat  and  field  notes  upon  the  ground, 
and  make  an  accurate  survey  from  what  he  had  orig- 
inally done.  I  made  a  record  of  the  resurvey  in  1877. 
The  road  was  inclosed  by  fences  to  the  best  of  my  rec- 
ollection." On  cross-examination,  he  said:  **I  think 
the  purpose  of  the  resurvey  in  1877  was  to  get  the 
road  correctly  platted  on  the  map.  The  resurvey  in 
1877  corresponded  to  the  traveled  road.  Don't  know 
whether  it  corresponded  with  the  McMichael  survey. '^ 
He  says  his  starting  point  was  forty-six  links  further 
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east  than  the  starting  point  of  the  McMichael  survey. 
He  also  said:  **The  defects  in  the  plat  and  field  notes 
of  the  McMichael  survey  were:  First j  no  monuments 
at  the  angles;  and,  second,  no  record  of  the  variations 
by  which  the  survey  was  run,  and  there  was  a  mistake 
of  ten  degrees  in  range  two.^'  In  April,  1877,  because 
of  some  contention  as  to  a  fence  in  the  road,  the  county 
surveyor.  Waddle,  went  there  to  survey  the  road.  He 
says:  ** Think  I  went  out  at  the  request  of  the  road 
supervisor.  I  did  not  attempt  to  make  the  survey  down 
to  the  Taeger  place,  because  it  was  plain  from  the  start 
that  it  would  be  impossible  to  locate  it  with  the  plat. 
There  were  no  monuments  nor  variations  at  the  angles; 
no  record  of  variations.  It  was  not  possible  to  get  the^ 
same  lines  as  before,  however  correct  the  survey  may 
have  been  itself  originally.'' 

Appellant  places  much  reliance  on  the  testimony 
of  one  Steyh,  a  civil  engineer  and  surveyor,  who  made^ 
a  recent  survey  of  the  road.  He  said:  **The  road  can 
be  established  from  the  plat  and  field  notes  of  its  estab- 
lishment  in  1858.''  On  cross-examination,  he  said:  *'I 
did  not  run  the  McMichael  survey;  only  platted  the^ 
lines  from  the  record."  He  then  said,  on  redirect 
examination:  **From  the  plat  and  field  notes  of  the 
McMichael  survey,  there  is  no  trouble  in  finding  the 
location  of  the  road.  Only,  the  surveyor  does  not  givo 
the  magnetic  variations  in  his  field  notes.  I  do  not 
know  what  variations  he  used  in  running  his  lines. 
There  would  be  difficulty  in  taking  the  plat  and  field 
notes  of  the  survey,  and  finding  the  road,  if  the  work 
was  not  done  accurately,  unless  some  other  points  had 
been  established  in  locating  the  road.  McMichael 
referred  to  no  distinct  points.  I  could  take  the  plat 
and  field  notes,  and  locate  the  road.  Could  not  say 
that  it  would  be  same  road  that  McMichael  surveyed^ 
for  the  reason  that  the  magnetic  variations  are  omitted. 
I  might  run  four  or  five  variations,  while  he  might  have 
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used  eight  or  eight  and  one  half.  It  is  often  the  case 
that  there  are  slight  variations  in  making  surveys.  I 
do  not  mean  to  say  that  there  is  any  defect  in  the 
McMichael  survey. '^  Recross-examination:  **I  could 
not  find  the  magnetic  variations  in  the  field  notes  of  the 
McMichael  survey.  Neither  were  there  any  fixed  points 
in  that  portion  of  the  road  which  I  surveyed.  I  did 
not  go  all  through  it.  There  might  have  been  fixed 
points  further  on.  I  find  fixed  points  in  the  Wilson 
Williams  survey.  In  the  absence  of  a  record  of  mag- 
netic variations,  I  could  not  be  positive  as  to  the  accu- 
racy of  my  resurvey.'^  Against  a  finding  either  that  the 
McMichael  survey,  or  the  road  established  in  pursuance 
of  it,  is  where  the  traveled  track  now  is,  or  some  dis- 
tance west  of  it,  there  are  some  irreconcilable  facts;  but 
it  is  manifest  from  the  testimony  of  all  of  these  survey- 
ors that  from  a  record  standpoint  there  is  great  uncer- 
tainty where  the  road  was  established.  It  is  true  that 
Steyh  says  that  from  the  plat  and  notes  there  is  no 
trouble  in  locating  the  road,  but  other  parts  of  his  testi- 
mony show  that  the  statement  is  to  be  accepted  as 
largely  modified.  He  says  that  he  ''did  not  run  the 
McMichael  survey;  only  platted  the  lines  from  the 
record.  ^^  We  think  the  witness  intended  no  more  than 
that  he  thought  the  road  could  be  found  from  the  plat 
and  notes.  The  other  surveyors  agree  that,  from  an 
examination  of  the  papers,  there  seemed  no  trouble; 
but,  when  they  attempted  to  trace  the  line  on  the 
ground  with  the  aid  of  the  plat  and  the  notes,  it  could 
not  be  done,  because  of  the  absence  of  monuments, 
variations,  etc.  That  there  is  a  highway  in  that  local- 
ity is  not  questioned.  Where  it  is,  whether  where  now 
traveled  or  somewhere  west  of  that,  we  must  determine. 
In  view  of  the  undisputed  facts  of  the  case  as  to  how  the 
road  has  been  treated  as  located  by  all  persons  in  inter- 
est, and  the  great  doubt  as  to  the  original  survey,  we 
do  not  hesitate  to  say  that  the  road,  as  traveled,  is  the 
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constituted  highway.  Williams,  the  only  surveyor  who 
made  a  fair  test  as  to  the  identity  of  the  traveled  with 
the  established  road,  states  that,  in  his  opinion,  they 
are  substantially  the  same.  As  we  have  said,  there  are 
irreconcilable  facts,  but  no  finding  can  be  made  that 
will  avoid  them.  This  finding  renders  it  unnecessary  to 
consider  the  evidence  as  to  the  establishment  of  the 
highway  by  prescription  or  dedication.    The  judgment 

is  AFFIBMED. 


N.  Whited  et  a?..  Appellant,  v.  John  S.  Peabson  et  al. 

9u  4wj    Property  Out  of  Which  Distributive  Shajre  is  Taken  May 
UL-^  Include  HomesteaxL.    Where  a  widow  has  not  elected  to  take  the 

homestead  or  to  take  under  the  will,  the  homestead  becomes  part  of 
the  property  oat  of  which  she  takes  her  distribative  share. 

Appeal  from  Cass  District  Court. — Hon.    Walteb  I. 
Smith,  Judge. 

Thursday,  February  8, 1894. 

Action  for  the  partition  of  real  estate.  There  was 
a  hearing  on  the  merits,  and  a  decree,  from  which  the 
plaintiffs  and  certain  defendants  appeal. — Affirmed. 

H.  G.  Curtis  for  appellants. 

Willard  <&  Willurd  for  appellees. 

EoBiNSON,  J. — In  April,  1889,  L.  Whited  died 
testate.  At  the  time  of  his  death  he  owned  and  occu- 
pied, as  a  homestead,  lot  11  of  block  135  in  the  city  of 
Atlantic.  His  wife  survived  him,  and  died  in  Septem- 
ber next  following  his  death.  The  husband  left  chil- 
dren by  a  former  wife,  and  one  child,  Sidney  Whited, 
of  whom  his  widow  was  the  mother,  and  grandchildren. 
She  left  that  child,  and  also  children  by  a  former  hus- 
band.   This  action  is  brought  for  the  partition  of  the 
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homestead,  the  plaintiflEs  being  the  children  of  L* 
Whited  '(excepting  Sidney)  and  certain  grandchildren. 
The  defendants  are  the  children  of  the  widow  and 
inclade  Sidney.  The  plaintiffs  claim  that  none  of  the 
defendants  excepting  Sidney  are  entitled  to  any  portion 
of  the  lot.  The  cause  was  heard  on  the  evidence  sub- 
mitted in  the  trial  of  the  case  of  Whited  v.  Pearson 
(decided  at  the  January  term,  1893),  87  Iowa,  513,  58 
N.  W.  Rep.  30,  and  involves  the  construction  and  effect 
of  the  will  which  was  considered  in  that  case.  The 
district  court  adjudged  that  the  widow  did  not  acquire 
any  interest  in  the  property  in  controvei'sy  under  the 
will,  but  that  she  was  entitled  to  a  distributive  share  of 
one  third  of  the  lot.  It  was  conceded  that  a  division 
of  the  lot  could  n(jj;  be  made,  and  the  district  court 
ordered  that  it  be  sold,  and  that  one  third  of  the  pro- 
ceeds be  paid  to  the  children  and  heirs  of  the  widow, 
and  that  the  remainder  be  paid  to  the  other  parties  to 
the  action.    The  parties  last  named  are  the  appellants. 

I.  In  the  case  of  Whited  v.  Pearson  we  considered 
and  determined  several  questions  involved  in  this  case, 
and  held  that  the  widow  did  not  elect  to  retain  the 
homestead  for  life  in  lieu  of  her  distributive  share  in 
the  estate,  that  she  had  not  consented  to  accept  the 
provisions  of  the  will,  and  that  her  estate  included  one 
third  of  the  realty  of  her  deceased  husband.  What  we 
said  in  that  case  is  applicable  in  this,  and  need  not  be 
repeated. 

II.  It  is  said,  however,  that  this  case  involves  a 
-question  not  determined  in  the  other,  which  is  stated 
by  the  appellant  as  follows:  **To  whom  does  the 
homestead  itself,  which  was  owned  by  the  husband, 
descend  on  the  death  of  the  wife,  who  has  occupied  it 
as  a  homestead  during  her  lifetime  f  It  is  contended 
that  the  widow  continued  to  occupy  the  homestead  after 
the  death  of  her  husband,  and,  as  her  distributive 
share  was  not  ascertained  and  set  off  to  her,  it  will  be 
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conclusively  presumed  that  by  so  occupying  the  home- 
stead she  elected  to  i^etain  it  for  life  in  lieu  of  other 
interest  in  the  real  estate.  The  character  and  effect  of 
her  occupation  of  the  homestead  were  fully  considered 
in  Whited  v.  Pearson^  and  it  was  held  that  she  had  not 
elected  to  retain  the  homestead  for  life,  and,  in  effect, 
that  her  heirs  were  entitled  to  one  third  of  the  real 
estate  of  which  her  husband  died  seized.  That  includes 
the  homestead,  and,  as  the  cases  were  heard  on  the  same 
evidence,  the  decision  in  that  case  is  controlling  in  this. 
The  question  presented  by  counsel  does  not  fully  pre- 
sent the  material  facts  in  this  case,  and  need  not  be 
determined  as  one  of  general  application.  The  decree 
of  the  district  court  is  affibmed. 
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Defective  Indictment:  False  Pretenses.    An  indictment  for  ob-  jiss     41 
taining  a  signature  bj  false  pretenses,  must  aver  that  it  was  obtained 
with  intent  to  defraud,  and  the  objection  that  there  is  no  such  aver- 
ment may  be  raised  on  appeal,  for  the  first  time. 

Appeal  from  Harrison  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Tuesday,  May  8, 1894. 

Indictment  for  designedly  and  by  false  pretenses 
securing  the  signature  of  another  to  a  written  instru- 
ment. There  was  a  verdict  of  guilty  and  a  judgment, 
from  which  the  defendant  appealed. — Reversed. 

(491) 
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S.  H.  Cochran  for  appellant. 

John  Y.  Stone,  Attorney  General,  and  Thomas  A. 
Cheshire  for  the  state. 

Gkangeb,  C.  J. — The  section  of  the  Code  under 
which  the  indictment  is  found  is  4073,  and  it  provides 
that  **if  any  person  designedly  or  by  false  pretenses, 
*  *  *  and  with  intent  to  defraud,  *  *  *  obtain  the 
signature  of  any  person  to  a  written  instrument,  *  *  * 
he  shall  be  punished, ^^  etc.  The  indictment  in  this 
case  charges  the  obtaining  of  the  signature  of  one  D.  A. 
Bendon  to  a  promissory  note,  but  it  does  not  charge 
that  the  signature  was  obtained  with  intent  to  defraud, 
and  it  is  urged  that  the  indictment  is  fatally  defective. 
It  is  clearly  so,  and  that  fact  is  not  questioned  in  argu- 
ment, but  it  is  said  that  no  objection  of  any  kind  was 
made  to  the  indictment  below,  nor  was  there  a  motion 
in  arrest  of  judgment,  and  that  the  objection  can  not  be 
first  raised  in  this  court.  That  rule  obtains  in  civil,  but 
not  in  criminal,  cases.  The  law  requires  the  supreme 
court,  on  appeal  in  criminal  cases,  to  examine  the  rec- 
ord and,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  substantial  rights  of  the  parties, 
render  such  judgments  on  the  record  as  the  law  de- 
mands. Code,  section  4538.  In  State  v.  Potter j  28  Iowa, 
554,  the  above  language  is  quoted,  and  it  is  then  said: 
**We  would  not,  in  a  criminal  case,  affirm  a  judgment 
when  it  appears  that  the  defendant  is  charged  with  no 
offense  against  the  laws,  though  he  should  in  no  stage 
of  the  proceedings,  either  in  this  court  or  the  court 
below,  object  on  that  ground. ''  By  the  failure  of  the 
indictment  to  charge  that  the  signature  was  obtained 
with  intent  to  defraud,  no  offense  is  stated,  and  there 
can  be  no  legal  conviction  under  it.    The  judgment  is 

BEVEBSED. 
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State  of  Iowa  v.  William  Russell,  Appellant.       Sfm 

Accomplice :  Corroboration :  instructions.  Code,  4559,  provides 
that  a  corroboration  of  an  acoomplioe  which  merely  shows  the  com- 
mission of  a  crime,  or,  "the  circumstances  thereof,"  is  insnfficient. 
The  court  charged  that  a  corroboration  was  insufficient  which  showed 
the  commission  or,  "circumstances  thereof,''  leaving  out  the  "the"  in 
the  statute.  Held,  that  such  instruction  did  not  rule,  that  if  evi- 
dence showed  but  part  of  the  circumstances  it  was  no  corroboration, 
but,  if  it  disclosed  all  of  them,  it  was.     (2) 

Sams.  That,  inter  alia,  the  person  charged  was  seen  with  the  accomplice 
near  the  scene  of  a  larceny  at  about  its  time,  and  that  the  two,  later, 
attempted  to  sell  property  of  the  character  stolen  at  less  than  value, 
may  be  a  sufficient  corroboration  of  the  accomplice.    (8) 

Evidence.  Testimony  that  a  person  ordered  knives  with  other  things, 
and  received  a  box  containing  all  ordered  except  the  knives,  is 
admissible  on  a  charge  of  larceny  from  a  car,  in  connection  with 
evidence  that  the  box  received  was  in  the  car  alleged  to  have  been 
stolen  from.     (1) 

Appeal  from  Wapello  District  Court. — Hon.  W.  I.  Babb, 

Judge. 

Tuesday,  May  8, 1894. 

The  defendant  was  jointly  indicted  with  Spencer 
Gtile  for  the  crime  of  feloniously  breaking  and  entering 
a  certain  railroad  car,  with  intent  to  commit  larceny. 
The  defendant  Russell  was  separately  arraigned,  tried 
and  convicted,  and  adjudged  to  be  confined  in  the  pen- 
itentiary at  Fort  Madison  at  hard  labor  for  one  year, 
from  which  judgment  he  appeals. — Affirmed. 

W.  A.  Work  and  J.  F.  Blake  for  appellant. 

John  T.  Stoney  Attorney  General,  and  Walsh  <& 
Lewis  for  the  state. 

Given,  J. — ^I.  The  state  called  Thomas  Healy,  who 
testified  that  he  was  engaged  in  the  hardware  business 
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in  Ottumwa;  that,  in  June,  1891,  he  ordered  a  bill  of 
hardware  from  a  firm  in  New  York,  including  one  dozen 
pocket  knives  of  a  certain  make,  through  a  traveling 
agent  of  said  firm,  who  wrote  the  order  down.  Mr. 
Healy  was  permitted  to  testify,  over  the  defendant's 
objections,  that  the  order  included  pocket  knives  of  a 
kind  which  he  had  previously  seen;  that  a  knife  shown 
him,  marked  as  an  exhibit,  was  a  similiar  pattern  to 
the  knives  he  bought.  Mr.  Healy  testified,  without 
objection,  that  he  received  an  invoice  for  the  goods 
ordered,  including  the  knives,  and  that  he  received  a 
box  containing  all  the  articles,  except  the  knives.  He 
also  identified  five  knives  shown  him  as  of  the  same 
class  and  pattern  as  the  knives  he  had  ordered.  Ap- 
pellant contends  that  the  testimony  of  Mr.  Healy 
objected  to  was  improperly  admitted,  for  the  reason 
that  it  does  not  tend  to  show  that  the  pocket  knives 
ordered  were  in  the  car.  'The  evidence  tends  to  establish 
two  facts,  namely,  that,  with  other  articles,  Mr.  Healy 
ordered  one  dozen  pocket  knives  of  a  particular  make, 
and  that  he  received  a  box  containing  the  other  articles, 
but  not  the  knives.  We  think  this  evidence  was  clearly 
admissible  and  important,  when  considered  in  connec- 
tion with  other  evidence  tending  to  show  that  the  box 
received  by  Mr.  Healy  was  in  the  car  that  is  alleged  to 
have  been  entered. 

II.  Spencer  Gile  having  been  examined  as  a  wit- 
ness on  behalf  of  the  state,  the  court  instructed  the  jury 
that  he  '*is  what  is  known  as  an  accomplice,  according 
to  his  own  testimony, '^  and  farther  instructed  as  fol- 
lows: **Under  the  laws  of  this  state,  a  person  can  not 
be  convicted  upon  the  testimony  of  an  accomplice, 
unless  he  be  corroborated  by  such  other  evidence  in 
the  case  as  shall  tend  to  connect  the  defendant  with  the 
commission  of  the  offense,  and  the  corroboration  is  not 
sufficient  if  it  merely  shows  the  commission  of  the 
offense,  or  circumstances  thereof.''    The  instruction  is 
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in  the  exact  language  of  section  4559  of  the  Code, 
except  that  the  word  **the^^  is  omitted  immediately  pre- 
ceding the  concluding  words  "circumstances  thereof.'' 
The  instruction  reads,  *^or  circumstances  thereof/'  while 
the  statute  is,  **or  the  circumstances  thereof.''  Appel- 
lant's contention  is  that  the  omission  of  the  word 
**the"  implies  that  less  than  all  the  circumstances 
would  not  be  sufficient  corroboration.  "We  think  the 
sense  of  the  instruction  would  not  have  been  changed 
by  the  use  of  the  word  *^the,"  and  that  it  presented  to 
the  jury  with  sufficient  clearness  the  rule  of  the  statute 
as  to  corroboration. 

III.  Appellant's  further  contention  is  that  there 
is  no  evidence  tending  to  connect  the  defendant  with 
the  commission  of  the  offense,  except  that  of  the  ac- 
complice Gile,  and  that  there  is  not  sufficient  corrobora- 
tion of  the  accomplice  to  warrant  a  conviction.  It  is 
unnecessary  that  we  here  discuss  the  evidence.  It  is 
sufficient  to  say  that,  in  our  opinion,  there  was  an 
abundant  corroboration  of  the  witness  Gile  tending  to 
connect  the  defendant  with  the  commission  of  the 
offense.  We  may  mention,  among  the  corroborating 
circumstances,  the  fact  that  appellant  and  Gile  were 
seen  together  in  the  vicinity  of  the  car  about  the  time 
when  the  offense  was  committed,  and  that  they  were 
afterward  together,  selling  knives,  such  as  were  pur- 
chased by  Mr.  Healy,  at  less  than  their  value.  It  is 
argued  that  the  instructions  tend  to  confuse  the  jury  as 
to  the  law.  We  find  the  instructions  to  contain  a  full 
and  fair  presentation  of  the  law  applicable  to  the  case, 
and  quite  as  favorable  to  the  defendant  as  he  was  enti- 
tled to  have  them.  Finding  no  errors  in  the  record, 
the  judgment  of  the  district  court  is  ilefibmed. 
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State  op  Iowa  v.  T.  H.  Rhodes,  Appellant. 

Intozioatinff  Liquors :  Ooxnmon  Carrier.  Where  a  station  agent 
-was  informed  that  a  box  consigned  to  W.  H.  marlced,  "groceries/' 
but  containing  liquor  would  arrive,  on  the  arrival  of  such  a  box, 
he  maj  properly  be  chaiged  with  knowledge  that  it  contained 
liquor.     (1) 

Interstate  Commeroe.  Where  liquor  is  transported  to  a  point  in 
this  state  in  violation  of  MoOlain's  Code,  section  2410,  Iowa  law  takes 
effect  as  soon  as  the  boundary  is  crossed.    (2) 

Oonveyiag  From  Plaoe  to  Plcu>e,  Defined.  Taking  intoxicating 
liquor  delivered  upon  the  platform  into  the  freight  house  is  a  '^con- 
veying from  place  to  place/'  within  said  section.    (3) 

Appeal  from  Washington   District    Court. — ^Hon.    D. 
Eyan,  Judge. 

Tuesday,  May  8, 1894. 

The  defendant  was  convicted,  and  fined  one  hun- 
dred dollars,  for  knowingly,  willfully,  and  unlawfully 
receiving,  for  the  purpose  of  delivering  to  another, 
certain  intoxicating  liquors,  which  were  being,  as  it  is 
alleged,  unlawfully  conveyed  in  this  state.  He  appeals. 
Affirmed. 

R.  M.  Eicher  and  Hedge  <&  Blythe  for  appellant. 

John  Y.  Stone^  Attorney  General,  Thos.  A.  Ches- 
shirey  C.  J.  Wilson  and  E.  M.  Shelton  for  the  state. 

KiNNE,  J. — I.  The  defendant  was  arrested  upon 
an  information  charging  that  he  was  the  agent  of  the 
Burlington  &  Western  Railway  Company  at  Brighton, 
Iowa,  and  that  on  August  6,  1891,  as  such  agent,  he 
**did  knowingly,  willfully,  and  unlawfully  receive,  for 
the  purpose  of  delivering  to  another,  certain  intoxica- 
ting liquor  that  was  being  unlawfully  transported  or 
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conveyed  from  Burlington,  Iowa,  to  Brighton,  Iowa, 
viz.,  one  box  containing  a  two-gallon  jug,  and  said  jug 
being  full  of  whisky,  alcohol,  or  other  intoxicating 
liquor ;  said  box  being  marked  *  W.  H. ,  Brighton,  Iowa, ' 
and  not  plainly  or  correctly  labeled  or  marked,  show- 
ing the  quantity  and  kind  of  liquor  contained  therein.'' 
The  case  was  first  tried  before  a  justice  of  the  peace, 
and  defendant  was  convicted,  and  fined  one  hundred 
dollars.  From  this  judgment  he  appealed  to  the  dis- 
trict court,  where  a  jury  was  waived,  and  a  trial  had  to 
the  court.  He  was  again  found  guilty,  and  adjudged 
to  pay  a  fine  of  one  hundred  dollars,  from  which  judg- 
ment this  appeal  is  prosecuted.  From  the  evidence,  it 
appears  that  on  August  4,  1891,  the  Dallas  Transporta- 
tion Company,  a  corporation  doing  business  in  the 
state  of  Illinois,  delivered  to  the  Chicago,  Burlington 
&  Quincy  Railway  Company,  at  Dallas,  Illinois,  one 
wooden  box,  about  a  cubic  foot  in  size,  marked 
*'W.  H.,  Brighton,  Iowa;''  that  the  consignor  of  said 
box,  when  it  left  it  with  the  railway  company  for 
transportation,  represented  to  the  railway  company 
that  it  contained  groceries.  This  box  was  shipped 
over  the  Chicago,  Burlington  &  Quincy  Railway  to 
Burlington,  Iowa,  and  then  transferred  to  the  Bur- 
lington &  Western  Railway  for  shipment  to  Brighton, 
Iowa.  The  shipment  was  made  the  entire  distance 
upon  a  single  waybill.  August  5,  1891,  said  box 
arrived  at  Brighton,  and  was  delivered  on  the  depot 
platform  by  the  trainmen.  Immediately  thereafter  the 
defendant,  in  compliance  with  the  directions  of  his 
employers,  carried  said  box  from  the  platform  into  the 
freight  room  of  the  depot  building,  where,  on  the  same 
day,  it  was  seized  by  a  constable  under  a  search  war- 
rant. At  the  time  of  the  seizure  the  freight  on  the  box 
was  due  and  unpaid.  Inclosed  in  the  box  was  a  jug 
containing  whisky,  but  it  was  so  inclosed  as  to  be 
hidden  from  view.  At  the  time  it  was  seized,  the  box 
Vol.  90-32 
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was  being  held  by  the  railway  company  for  the  pay- 
ment of  charges,  and  for  delivery  to  the  consignee. 
Neither  the  defendant,  nor  the  road  by  whom  he  was 
employed,  held  a  permit  for  the  transportation  or  sale 
of  intoxicating  liquors;  and  neither  had  a  certificate 
from  the  county  auditor  that  the  consignee  was  author- 
ized to  sell  intoxicating  liquors  in  Washington  county, 
Iowa.  Previous  to  the  arrival  of  the  box,  a  mail  carrier 
told  defendant  he  was  looking  for  a  box  from  Dallas 
City  for  William  Hown,  and  said  it  was  likely  to  be 
marked  **W.  H.,''  and  would  contain  alcohol  or 
whisky.  He  told  the  mail  carrier  that  h^  had  not  re* 
ceived  a  box  of  that  description.  It  arrived  the  next 
day.  He  supposed,  perhaps,  this  was  the  box  the  mail 
carrier  told  him  would  come. 

II.  The  information  in  this  case  is  based  upon  a 
violation  of  Code,  section  1553,  as  amended  (McClain^a 
Code,  section  2410).  This  section  provides  that:  ^*If 
any  express  company,  railway  company,  or  any  agent 
or  person  in  the  employ  of  any  express  company,  or  of 
any  common  carrier,  or  any  person  in  the  employ  of 
any  common  carrier,  or  if  any  other  person,  shall 
transport  or  convey  between  points,  or  from  one  place 
to  another  within  this  state,  for  any  other  person  or 
persons  or  corporation,  any  intoxicating  liquors,  with- 
out first  having  been  furnished  with  a  certificate  from 
and  under  the  seal  of  the  county  auditor  of  the  county 
to  which  said  liquor  is  to  be  transported,  or  is  con- 
signed for  transportation,  or  within  which  it  is  to  be 
conveyed  from  place  to  place,  certifying  that  the  con- 
signee or  person  to  whom  said  liquor  is  to  be  trans- 
ported, conveyed  or  delivered,  is  authorized  to  sell  such 
intoxicating  liquors  in  such  county,  such  company, 
corporation,  or  person  so  offending,  and  each  of  them, 
and  any  agent  of  such  company,  corporation,  or  person 
so  offending,  shall;  upon  conviction  thereof,  be  fined 
in  the  sum  of  one  hundred  dollars  for  each  offense  and 
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pay  costs  of  prosecution,  and  the  costs  shall  include  a 
reasonable  attorney  fee  to  be  assessed  by  the  court, 
which  shall  be  paid  into  the  county  fund,  and  stand 
committed  to  the  county  jail  until  such  fine  and  costs 
of  prosecution  are  paid.     The  offense  herein  defined 
shall  be  held  to  be  complete  and  shall  be  held  to  have 
teen  committed  in  any  county  of  the  state,  through  or 
to  which  said  intoxicating  liquors  are  transported,  or 
in  which  the  same  is  unloaded  for  transportation  or  in 
which  said  liquors  are  conveyed  from  place  to  place  or 
delivered.    It  shall  be  the  duty  of  the  several  county 
auditors  of  this  state  to  issue  the  certificate  herein  con- 
templated, to  any  person  having  such  permit,  and  the 
certificate  so  issued  shall  be  truly  dated  when  issued, 
and  shall  specify  the  date  at  which  the  permit  expires 
as  shown  by  the  county  records.     Provided,  however, 
that  the  defendant  may  show  as  defense  hereunder,  by 
preponderance  of  evidence,  that  the  character  and  cir- 
-cumstances  of  the  shipment  and  its   contents   were 
unknown  to  him.''    Under  this  section,  in  order  to 
sustain  the  judgment  in  this  case,  it  must  appear  that 
defendant,  knowing  that  the  box  contained  intoxica- 
ting liquor,  transported  or  conveyed  the  same  between 
points,  or  from  one  place  to  another,  within  this  state, 
without  first  having  been  furnished  with  a  certificate 
from  the  county  auditor.     We  think  defendant's  testi- 
mony,  heretofore  referred  to,  clearly  shows  that  he 
knew  that  the  box  contained  intoxicating  liquors.     It 
is  conceded  that  neither  defendant,  his  company,  nor 
William  Hown,  had  a  right  or  permit  to  sell  intoxi- 
cating liquors,  and  that  neither  defendant  nor  said 
company  had  a  certificate  from  the  auditor  of  Wash- 
ington county,  showing  that  any  of  the  persons  named 
were  authorized  to  keep  or  sell  intoxicating  liquors. 

But  two  questions  remain  to  be  considered:  Firsts 
did  the  liquor,  when  it  first  entered  this  state,  become 
subject  to  the  jurisdiction  of  our  laws,  or  would  such 
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jurisdiction  only  attach  when  the  shipment  had  reached 
its  destination,  viz.,  Brighton,  Iowa,  or  when  it  was 
delivered  to  the  consignee!  And,  second^  was  the 
defendant,  in  the  removal  of  the  liquor  from  the  plat- 
form to  the  freight  depot,  engaged  in  transporting  or 
conveying  it,  within  the  meaning  of  the  section  quoted! 
An  elaborate  argument  is  made  by  defendant's 
counsel  to  show  that  the  liquor  did  not  become  subject 
to  the  jurisdiction  of  our  laws  until  its  ** arrival  in"  this 
state;  and  it  is  contended  that  it  did  not  arrive  within 
the  state,  within  the  meaning  of  the  Wilson  bill,  until 
the  contract  of  carriage  had  been  completed.  The 
so-called  *' Wilson  Bill''  reads  as  follows:  "All  fer- 
mented, distilled  or  other  intoxicating  liquors  or  liquids 
transported  into  any  state  or  territory,  or  remaining 
therein  for  use,  consumption,  sale  or  storage  therein, 
shall,  upon  arrival  in  such  state  or  territory,  be  subject 
to  the  operation  of  the  laws  of  such  state  or  territory, 
enacted  in  the  exercise  of  its  police  powers,  to  the  same 
extent  and  in  the  same  manner  as  though  such  liquids 
or  liquors  had  been  produced  in  such  state  or  territory, 
and  shall  not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  'original  packages'  or  otherwise." 
We  do  not  deem  it  necessary  to  enter  into  an  extended 
consideration  as  to  what  is  interstate  commerce.  We 
think  the  language  of  the  Wilson  bill,  when  considered 
with  reference  to  the  evil  sought  to  be  remedied,  clearly 
indicates  an  intention  on  the  part  of  congress  to  make 
such  liquors  the  subject  of  state  legislation  and  juris- 
diction the  moment  they  cross  the  boundary  of  Iowa, 
and  enter  the  state.  Under  the  decision  in  Leisy^s 
case,  135  U.  8.  123,  10  Sup.  Ct.  681,  such  liquors  in 
original  packages  did  not  become  the  subject  of  state 
jurisdiction  until  mingled  with  the  common  mass  of 
property  therein — until  sold.  In  that  case  the  right  of 
congress  to  permit  the  state  to  exercise  jurisdiction  over 
such  articles  prior  to  their  sale  therein  was  fully  recog- 
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nized.  It  was  for  the  purpose  of  removing  all  impedi- 
ments to  local  jurisdiction y  as  to  imported  liquors,  on 
their  arrival  within  such  jurisdiction,  that  the  Wilson 
bill  was  passed.  Wilkerson  v.  Bahrer^  11  Sup.  Ct.  865. 
By  the  Wilson  bill,  these  imported  liquors,  upon  arrival 
within  the  state,  were  subjected  to  the  operation  of  its 
laws  enacted  in  the  exercise  of  its  police  powers,  as  fully 
as  though  such  liquors  had  been  produced  in  such  state. 
Now,  if,  in  this  case,  the  liquor  had  been  produced  at  a 
point  within  the  state,  and  consigned,  over  the  Burling- 
ton &  Western  Eailway,  to  Brighton,  Iowa,  there  could 
be  no  question  that  our  laws  would  apply  thereto ;  and 
it  is  equally  clear  that  upon  crossing  the  border  of  this 
state,  and  entering  it,  such  imported  liquor  becomes  at 
once  subject  to  its  laws,  the  same  as  if  produced  in  the 
state.  In  re  Spickler^  43  Fed.  Eep.  653,  the  circuit 
court  of  the  United  States,  in  treating  of  this  matter, 
says:  **The  Wilson  bill,  upon  its  adoption,  made  sub- 
ject to  state  police  laws  all  imported  liquors,  as  soon  as 
they  should  pass  within  the  boundary  of  the  state.^^  In 
the  case  of  In  re  Van  Vleitj  Id.  761,  it  is  said:  **The 
original  package,  when  it  arrives  within  the  state  where 
its  transit  terminates,  is  at  once  reduced  to  the  rank  of 
domestic  liquor — enjoys  no  privileges  not  enjoyed  by 
domestic  liquor.''  In  State  v.  Fraser^  48  N.  W.  Rep. 
(N.  D.)  343,  the  court  said:  **0n  crossing  the  bound- 
ary line  of  a  state^  the  supreme  authority  has  declared 
by  this  enactment  that  interstate  liquor  ceases  to  be  an 
object  of  federal  protection  and  control,  and  becomes 
mingled  with  the  mass  of  property  within  the  state, 
and,  in  common  with  all  such  property,  is  subject  to 
local  police  regulations.  If,  as  appellant  cont/Cnds, 
imported  liquors  consigned  to  a  place  within  this  state 
could  be  lawfully  transported  thereto,  it  is  certain  that 
such  liquors  would  not  be  subject  to  the  operation  of 
our  laws"  to  the  same  extent,  and  in  the  same  manner, 
as  liquors  produced  in  this  state.  It  seems  to  us  that  the 
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view  that  state  jurisdiction  attaches  when  the  imported 
liquor  enters  the  state  is  not  only  in  accord  with  a 
reasonable  construction  of  the  Wilson  bill,  itself,  but  in 
furtherance  of  the  purposes  sought  to  be  accomplished 
by  the  passage  of  that  act^  and  finds  full  support  in  the 
authorities. 

Ill,  Was  the  defendant,  in  the  removal  of  the 
liquor,  engaged  in  transporting  or  conveying  it,  within 
the  meaning  of  our  statute  f  The  language  of  the  stat- 
ute is  broad  enough  to  cover  the  act  of  defendant  in 
removing  the  liquor  from  the  platform  to  the  freight 
room  of  the  depot.  He  was  one  of  the  instruments  nec- 
essary to  complete  the  act  of  transportation.  If  this 
be  so,  then,  clearly,  he  is  within  the  terms  of  the  act, 
as  he  conveyed  the  liquor  from  **one  place  to  another 
within  this  state.  '^  His  guilt  is  not  to  be  determined  by 
the  distance  he  conveyed  the  package,  but  his  convey- 
ing it  any  distance  was  a  violation  of  the  law.  With 
the  propriety  of  legislation  making  such  an  act  a  crime, 
and  with  the  severity  of  the  punishment  attached  to 
doing  the  act,  we  have  nothing  to  do.  The  judgment 
below  must  be  affibmed. 


TO   6(d        Louisa  C.  Etchabds,  Executrix,  v.  H.  E.  Pubdy  et  ux^ 
"  Appellant. 

Usury :  contract  with  mutual  agent.  Where  one  who  in  making  & 
loan  which  bears  legal  interest  on  its  face,  aots  as  the  agent  of  both 
parties,  for  convenience,  takes  a  oommission  note  to  the  lender, 
which  note  makes  the  total  rate  usurions,  bat  the  lender  neither 
authorizes  nor  ratifies  the  act,  the  plea  of  usury  can  not  be  main* 
tained. 

Appeal  from  Calhoun  District  Court. — ^HoN.  Chables  D» 
GoLDSMiiH,  Judge. 

Tuesday,  May  8, 1894. 
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Action  in  equity  to  recover  amounts  alleged  to 
be  due  on  promissory  notes,  and  for  the  foreclosure  of 
mortgages  given  to  secure  their  payment.  There  was 
a  hearing  on  the  merits,  and  a  decree  for  the  plaintiff. 
The  defendants  appeal. — Modified  and  affirmed. 

M.  B.  McCrary  and  J.  B.  McCrary  for  appellants. 

J.  C.  Kerr  for  appellee. 

EoBiNSON,  J. — On  the  twenty-fourth  day  of  Feb- 
ruary, 1886,  the  defendants,  H.  E.  Purdy  and  Etty 
Purdy,  his  wife,  made  to  George  L.  Richards,  as  payee, 
their  three  promissory  notes,  of  which  one  was  for  the 
sum  of  two  hundred  dollars,  payable  in  one  year,  one 
was  for  the  sum  of  five  hundred  dollars,  payable  in  two 
years,  and  one  for  the  sum  of  one  thousand  dollars, 
payable  in  three  years.  They  bore  interest  at  the  rate 
of  eight  per  cent,  per  annum,  and  were  secured  by  a 
mortgage  on  a  quarter  section  of  land,  and  a  mortgage 
on  certain  horses  and  on  other  personal  property.  On 
the  eighth  day  of  March,  1887,  the  defendants  made  to 
the  same  payee  their  promissory  note  for  four  hundred 
dollars,  payable  on  the  eighth  day  of  June,  1887,  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum, 
and,  to  secure  its  payment,  executed  a  mortgage  on  a 
lot  in  the  town  of  Rockwell.  The  payment  of  interest 
on  the  notes  for  five  hundred  dollars  and  one  thousand 
dollars  to  August  24,  1890,  and  on  the  four  hundred 
dollar  note  to  December  8,  1890,  is  admitted  by  the 
plaintiff.  The  two  hundred  dollar  note  has  also  been 
paid.  This  action  was  brought  to  recover  the  amount 
due  on  the  three  notes  last  described,  and  for  the  fore- 
closure of  the  mortgages  on  the  land  and  lots.  The 
defendants  admit  that  they  made  the  notes,  but  allege 
that  the  three  notes  first  given  were  usurious;  that  the 
consideration  for  them  was  but  one  thousand,  three 
hundred  dollars  in  money  borrowed  of  E.  A.  Richards; 
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that  the  notes  were  owned  by  him,  but,  to  enable  him 
to  take  the  acknowledgments  of  the  mortgages,  the 
notes  were  made  payable  to  his  brother,  George  L. 
Eichards;  and  that  the  agreed  rate  of  interest  was 
eighteen  per  cent,  per  annum.  The  defendants  further 
claim  that  the  property  included  in  the  chattel  mort- 
gage has  been  sold,  and  that  the  proceeds  thereof  have 
been  or  should  be  applied  in  paying  the  two  notes  in 
suit  first  given,  and  that  those  notes  have  been  fully 
paid.  The  defendants  allege  that  they  have  paid  large 
sums  on  the  note  last  given,  and  demand  an  account- 
ing of  the  money  paid  to  George  L.  and  E.  A.  Eich- 
ards. The  district  court  found  that  there  was  due  on 
the  notes  in  suit  the  sum  of  two  thousand,  one  hundred 
and  seventy-three  dollars  and  fifty-five  cents,  and  ren- 
dered a  decree  in  favor  of  the  plaintiff  for  that  amount, 
with  attorneys'  fees  and  costs,  and  for  the  foreclosure 
of  the  mortgages. 

I.  When  the  notes  in  controversy  were  given, 
Geqrge  L.  Eichards  was  a  nonresident  of  the  state,  and 
the  business  involved  in  taking  them  was  transacted 
for  him  by  his  brother  and  agent,  E.  A.  Eichards.  H. 
E.  Purdy  testifies  that  when  the  papers  given  in  Feb- 
ruary, 1886,  were  drawn,  he  was  told  by  E.  A.  Eichards 
that  the  money  to  be  loaned  belonged  to  him,  but  that 
he  did  not  wish  his  business  known  in  the  town,  and 
could  not  take  the  acknowledgments  of  papers  executed 
to  himself,  and  therefore  the  notes  and  mortgages  were 
nominally  made  payable  to  his  brother.  The  testimony 
of  Purdy  in  regard  to  the  matter  is  in  some  respecte 
improbable,  and  is  contradicted  by  E.  A.  Eichards.  We 
are  satisfied  that  the  money  loaned  belonged  to  George 
L.  Eichards.  The  claim  of  Purdy  that  he  received  but 
one  thousand,  three  hundred  dollars  for  the  three  notes 
first  given  is  not  sustained  by  the  record.  It  is  quite 
satisfactorily  shown  that  he  received  one  thousand,  five 
hundred  dollars,  and  that  the  two  hundred  dollar  note 
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T7a8  given  to  E.  A.  Eichards  as  his  commission  for 
securing  the  loan,  and  made  payable  to  his  brother 
only  as  a  matter  of  convenience,  to  have  it  secured  by 
the  mortgages.  It  is  said  that  the  knowledge  of  the 
agent  is  the  knowledge  of  his  principal,  and  that  by 
accepting  the  notes,  the  latter  ratified  the  acts  of  the 
agent  in  taking  the  commission  note,  and  that  the 
transaction  was  thereby  made  usurious.  It  appears, 
however,  that  E.  A.  Eichards  was  also  the  agent  of  the 
borrower,  for  the  purpose  of  obtaining  the  loan ;  and  it 
is  not  shown  that  E.  A.  Eichards  authorized  the  charge 
for  commission,  or  that  he  knew  of  it.  The  notes  for 
five  hundred  dollars  and  one  thousand  dollars  were  sent 
to  him,  but  the  two  hundred  dollar  note  was  not. 
Whether  he  ever  saw  the  mortgages,  does  not  appear. 
The  burden  is  on  the  defendants  to  show  usury;  and 
under  the  rule  announced  in  Greenfield  v.  Monaghan^ 
85  Iowa,  211,  52  N.  W.  Eep.  193,  they  have  failed  to 
do  so. 

II.  It  is  claimed  that  due  credits  for  the  payments 
made  on  the  notes  have  not  been  given.  So  far  as 
the  claim  relates  to  the  notes  for  five  hundred  dollars 
and  one  thousand  dollars,  it  is  not  shown  to  be  well 
founded;  and  we  think  the  amount  allowed  on  account 
of  them,  to  wit,  one  thousand,  seven  hundred  and  fif- 
teen dollars  and  eighty  cents,  was  authorized.  In 
regard  to  the  four  hundred  dollar  note,  it  is  alleged, 
and  the  evidence  shows,  that  the  rents  derived  from 
the  lot  mortgaged  to  secure  it  were  paid  to  E.  A.  Eich- 
ards, to  be  applied  in  paying  the  note.  He  was  the 
agent  of  his  brother  to  receive  payment,  and  was  paid 
one  hundred  and  twenty-six  dollars  of  the  rents,  to  be 
so  applied;  but  although  his  attention,  as  a  witness, 
was  particularly  called  to  that  matter,  he  accounted  for 
only  forty  dollars  and  seventy-five  cents  of  the  money  so 
received  and  the  excess  does  not  appear  to  have  been 
<3onsidered  by  the  district  court.    We  conclude  that  the 
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amount  of  four  hundred  and  fifty-seven  dollars  and 
seventy-six  cents  allowed  on  that  note  is  excessive,  and 
that  plaintiff  was  entitled  to  recover  thereon,  at  the 
date  of  the  decree,  but  the  sum  of  three  hundred  and 
sixty-seven  dollars  and  fifty-four  cents,  and  that  the 
sum  of  four  dollars  and  fifty  cents  should  be  deducted 
from  the  amount  allowed  as  an  attorney's  fee.  One 
half  of  the  costs  of  the  appeal  will  be  taxed  to  the 
appellee.    The  decree  of  the  district  court  is  modipiei> 

AND  AFFIKMED. 


100  «6|  State  op  Iowa  v.  Fbank  Pieboe,  Appellant. 


Homioide :  threats.  Where  one  kills  another  who  is  preventing  de- 
fendant's employees  from  nsing  a  dumping  ground,  his  threats  to  kill 
anyone  who  shonld  interfere  with  defendant's  men  are  admissible 
though  they  did  not  refer  to  deceased  by  name.     (3) 

Verdiot:  SufSoienoy  of  Bvidenoe.  Faots  considered  and  held^ 
sufficient  to  sustain  verdict  for  manslaughter.     (3) 

Grand  Jury:  Selection:  Indictment.  The  fact  that  grand  ju- 
rors are  selected  from  newly  created  precincts  in  which  no  gen-- 
eral  election  was  ever  held,  will  not  sustain  a  challenge  to  the 
array.    (1,2) 

Bams.  The  apportionment  of  such  jurors  to  such  precinct  may  be  made^ 
on  the  best  information  obtainable  by  the  auditor,  and  the  fact  that 
such  is  not  absolutely  accurate  should  not  quash  the  indictment,. 
Code,  section  236,  is  directory.     (2) 

Time  for  OhaUengre.  A  challenge  to  the  panel  or  to  an  individual 
grand  juror  must  be  made  before  the  jurors  are  sworn.  Code,, 
section  4266.     (1) 

Appeal  from  Warren  District  Court. — ^HoN.  J.  H. 
Hendebson,  Judge. 

Tuesday,  May  8,  1894. 

The  defendant  was  indicted  in  the  district  court 
of  Polk  county  for  the  willful,  deliberate,  and  premedi- 
tated murder  of  E.  H.  Wishard.  The  venue  of  the 
case  was  changed  to  the  district  court  of  Warren 
county,  where  a  trial  was  had  which  resulted  in  a  ver- 
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diet  and  judgment  for  manslaughter.    The  defendant 
appeals. — Affirmed. 

A.  A.  Easkins  for  appellant. 

John  Y.  Stonej  Attorney  General,  Thos.  A.  Cheshire 
and  W.  A.  Spurrier,  for  the  state. 

EoTHROCK,  J. — I.  There  is  no  controversy  as  ta 
the  fact  that  E.  H.  Wishard  is  dead,  and  that  he  was 
killed  by  the  defendant.  The  defendant  was  arrested, 
and  a  preliminary  hearing  was  had  before  a  magistrate, 
and  he  was  held  to  abide  the  action  of  the  grand  jury 
at  the  next  term  of  the  district  court.  When  the 
grand  jury  was  called,  the  defendant  interposed  the  fol- 
lowing challenge  to  the  panel:  **Mr.  Haskins:  The 
defendant  challenges  the  array  of  the  panel  for  the 
reason  that  section  236  of  the  Code,  provides  that  a 
county  auditor  shall,  on  the  first  Monday  in  September 
in  each  year,  apportion  the  number  of  grand  and  trial 
jurors  to  be  selected  from  each  election  precinct,  as 
nearly  as  practicable  according  to  the  number  of  votes 
polled  therein  at  the  last  general  election,  and  deliver  a 
statement  thereof  to  the  sheriff,  for  the  reason  the 
election  precincts  at  the  election  prior  to  the  selection  of 
the  present  grand  jury  and  trial  jury  were  different — not 
less  than  two  townships  in  the  county  entirely  abolished 
in  the  meantime — and  the  grand  jury  now  before  the 
court,  and  now  in  the  box,  were  selected  from  the 
changed  precincts,  wherein  no  election  had  ever  been 
held  prior  to  that  election.  That  is  all  I  care  to  do.'^ 
The  testimony  of  the  auditor  of  the  county  was  taken 
as  to  the  manner  in  which  the  names  of  electors  were 
selected  from  which  to  draw  the  grand  and  petit  jurors  for 
the  year  1891.  So  far  as  we  have  been  able  to  discover 
from  the  record  in  this  case,  no  other  challenge  to  the 
grand  jury  was  interposed  by  the  defendant,  or  in  his 
behaW,  except  that  above  set  out.     What  was  done  in 
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the  way  of  objection  or  challenge  to  the  grand  jury  is 
set  out  in  the  argument  of  appellant^s  counsel,  as  fol- 
lows: "The  first  serious  objection  of  which  we  com- 
plain is  as  to  the  legality  of  the  grand  jury  which  found 
the  indictment.  When  summoned  before  the  grand 
jury  to  show  cause  why  they  should  not  return  an  in- 
dictment against  him,  the  defendant  challenged  the 
panel  of  the  grand  jury  because  of  the  fact  that  the 
grand  jury  for  the  year  1891,  for  Polk  county,  had 
been  drawn  from  election  precincts  in  the  city  of  Des 
Moines,  and  in  country  townships  which  were  not  in 
existence  at  the  annual  election  in  1889,  when  the 
names  of  the  grand  jurors  for  1891  were  returned  by 
the  judges  of  election.  The  same  objection  to  the 
grand  jury,  and  to  all  of  the  proceedings  subsequent  to 
the  indictment,  were  again  raised  at  every  stage  of  the 
proceedings,  to  wit,  by  motion  to  quash  the  indictment, 
by  objection  to  the  testimony,  by  motion  at  the  close 
of  the  evidence,  the  instructions  to  the  trial  jury  to 
return  the  verdict  for  the  defendant,  and  by  the  motion 
in  arrest  of  judgment  and  for  a  new  trial,  all  of  which 
objections  wHl  be  argued  at  this  time.''  We  have  set 
out  all  that  we  can  find  in  the  record  pertaining  to  the 
challenging  of  the  grand  juiy,  because  an  elaborate 
argument  is  presented  by  counsel  upon  the  alleged 
unconstitutionality  of  certain  acts  of  the  legislature 
enlarging  the  corporate  limits  of  the  city  of  Des  Moines, 
and  providing  for  changing  the  voting  precincts  therein. 
It  will  be  observed  that  there  is  neither  an  express  nor 
implied  claim  in  the  record  that  the  law  under  which 
the  voting  precincts  were  changed  was  unconstitutional, 
or  that  the  changes  in  the  precincts  were  not  lawfully 
made.  The  challenge  to  the  panel  was  because  the 
jurors  were  selected  from  the  precincts,  as  changed,  in 
which  no  election  had  been  held  prior  to  the  time  fixed 
for  selecting  names  of  persons  to  be  drawn  as  jurors  for 
the  year  in  which  the  indictment  was  found.  The  statute 
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explicitly  provides  that  a  person  held  to  answer  for  an 
offense  can  not  be  allowed  to  challenge  the  grand  jury, 
or  any  individual  juror,  after  they  are  sworn.  Code, 
section  4266.  This  court  has  repeatedly  held  that  a  de- 
fendant held  to  answer  has  an  opportunity  to  challenge 
the  grand  jury  before  it  is  sworn,  and  that,  if  he  fail  to  do 
so  then,  he  can  not  afterward  make  objection.  State 
V.  IngallSj  17  Iowa,  8;  State  v.  Hinklej  6  Iowa,  380; 
State  V.  Howardj  10  Iowa,  101;  State  v.  Harty  29  Iowa, 
268;  State  v.  GihhSj  39  Iowa,  318.  It  is  wholly  imma- 
terial what  questions  were  presented  to  the  court  touch- 
ing the  illegality  of  the  changes  in  the  extent  or  num- 
ber of  the  election  precincts.  No  such  question  was 
presented  by  the  record,  and  it  would  be  manifestly 
improper  to  allow  the  defendant  to  make  such  objection 
now.  The  law  imperatively  requires  that  all  objections 
to  the  grand  jury  must  be  made  when  it  is  impaneled 
and  sworn.  It  would  be  absurd  to  hold  that  a  person 
held  to  answer  could  present  part  of  his  objections, 
and  withhold  others,  to  be  used  in  motions  to  quash 
the  indictment  and  in  arrest  of  judgment. 

II.  We  will  now  consider  the  question  presented 
as  to  the  manner  in  which  the  names  of  the  persons 
were  selected  from  which  to  draw  the  grand  jury.  Sec- 
tion 234  of  the  Code  is  as  follows:  **Two  jury  lists, 
one  consisting  of  seventy-five  persons  to  serve  as  grand 
jurors,  and  one  consisting  of  one  hundred  and  fifty 
persons,  or,  in  counties  containing  more  than  twenty 
thousand  inhabitants,  of  two  hundred  and  fifty  persons, 
to  serve  as  trial  jurors,  and  composed  of  persons  com- 
petent and  liable  to  serve  as  jurors,  shall  annually  be 
made  in  each  county  from  which  to  select  jurors  for 
the  year  commencing  on  the  first  day  of  January.'* 
Section  236:  *'0n  or  before  the  first  Monday  in  Sep- 
tember in  each  year  the  county  auditor  shall  apportion 
the  number  to  be  selected  from  each  election  precinct 
as  nearly  as  practicable  in  proportion  to  the  number  of 
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votes  polled  therein  at  the  last  general  election  and 
shall  deliver  a  statement  thereof  to  the  sheriflE.'^  The 
last  general  election  held  previous  to  September  1, 
1890,  was  the  annual  election  for  1889,  The  boundaries 
were  changed  in  1890,  and  before  the  first  day  of  Sep- 
tember of  that  year.  The  auditor  of  the  county  was 
required  to  make  the  apportionment  to  the  precincts  as 
they  were  on  the  first  day  of  September.  There  had 
been  no  general  election  in  the  precincts,  as  changed. 
He  made  the  apportionment  from  su3h  information  and 
•data  as  was  attainable;  and  the  judges  of  the  precincts, 
as  changed  at  the  general  election  in  1890,  certified  to 
the  auditor  the  proper  number  of  names  of  persons,  as 
fihown  by  the  apportionment.  Now,  it  may  be  con- 
ceded that  the  apportionment  was  not  entirely  accurate. 
But  entire  accuracy  is  not  required.  It  is  provided  that 
it  must  be  '*as  nearly  as  practicable  in  proportion  to 
the  number  of  votes  polled' '  in  each  precinct.  The 
<5hange  of  the  boundary  lines  of  precincts  rendered  an 
accurate  apportionment  impracticable,  if  not  impossible. 
The  auditor  was  required  to  act,  but  was  not  called 
upon  to  perform  miracles ;  and,  because  the  above  cited 
provisions  of  the  law,  and  others,  pertaining  to  pro- 
-curing  jury  lists,  are  not  always  strictly  followed,  this 
court  has  uniformly  held  that  the  law  is  directory.  It 
was  said  in  the  case  of  State  v.  Ansaleme,  15  Iowa,  44, 
where  the  judges  of  the  election  failed  to  make  a  cer- 
tificate to  the  list  of  persons  returned:  ^' Where  there 
has  been  a-  substantial  compliance  with  the  law,  the 
indictment  should  not  be  set  aside.  To  set  it  aside 
because  of  some  slight  departure  from  the  directory 
statute,  which  has  to  be  administered,  as  a  rule,  by 
those  but  little  conversant  with  legal  and  technical 
forms,  would  be  contrary  to  the  spirit  and  policy  of  our 
Criminal  Code.''  See,  also,  State  v.  Knight^  19  Iowa, 
«4;  State  V.  Carney,  20  Iowa,  82;  State  v.  Brandt,  41 
Iowa,  593 ;  State  v.  Becky,  79  Iowa,  368,  44  N.  W.  Rep. 
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679.  Such  a  construction  of  these  provisions  of  the  law  is 
•contemplated  by  section  4538,  which  requires  this  court 
to  '^examine  the  record,  and,  without  regard  to  tech- 
nical errora  or  defects  which  do  not  aflEect  the  substan- 
tial rights  of  the  parties,  render  such  judgment  on  the 
record  as  the  law  demands.''  It  is  to  be  undei'stood 
that  no  question  is  presented  in  this  case  as  to  the 
manner  in  which  the  jury  was  drawn  from  the  lists,  as 
returned.  We  think  the  court  did  not  err  in  overruling 
the  challenge  to  the  grand  jury. 

III.  It  is  claimed  that  the  verdict  was  contrary  to 
the  evidence  for  the  reason  that  it  appears,  without 
conflict,  that  the  defendant  took  the  life  of  Wishard  in 
self-defense.  For  some  time  prior  to  the  homicide  the 
defendant  was  engaged  in  removing  the  contents  of 
privy  vaults,  cesspools  and  other  offensive  matter.  He 
had  men  and  teams  in  his  employ,  who  performed  the 
labor,  and  he  superintended  the  business.  The  garbage 
or  filth  was  for  a  time  removed  to,  and  deposited  at, 
the  foot  of  Ninth  street,  which  had  not  been  opened 
up  for  public  use.  There  was  an  inclosure  there  made 
by  one  Becker.  The  defendant  had  an  arrangement 
with  Becker  to  enter  upon  the  inclosure,  and  deposit  the 
filth.  There  was  a  disagreement  about  the  matter  aud 
Becker  refused  to  allow  the  defendant  to  continue  the 
use  of  the  inclosure  as  a  dumping  ground.  The  city 
'  had  established  a  crematory  to  bum  up  garbage  and 
other  refuse  matter  at  a  point  near  where  Becker's  fence 
<3rossed  Ninth  street.  On  the  day  that  Wishard  was 
killed,  and  for  some  time  before  that,  he  was  employed 
l)y  the  city  to  superintend  the  crematory.  He  was  reg- 
ularly sworn  into  the  service  of  the  city  as  a  policeman. 
TThe  defendant  went  upon  the  ground,  and  insisted  that 
his  employees,  who  were  there  with  loaded  wagons, 
fihould  make  excavations  in  the  street,  and  deposit  the 
loads  therein.  Wishard  objected,  and  a  collision  ensued 
between  the  defendant  and  Wishard,  in  which  Wishard 
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received  a  mortal  wound  from  a  revolver  in  the  hands 
of  the  defendant.  Wishard  had  a  revolver,  which  was 
discharged  during  the  aflEray;  and  it  is  claimed  for  the 
defendant  that  Wishard  shot  first,  and  that  the  fatal 
shot  was  fired  by  the  defendant  to  protect  his  own  life. 
A  large  number  of  persons  were  present,  and  witnessed 
the  tragedy;  and,  as  is  usual  in  such  cases,  the  wit- 
nesses did  not  describe  the  affair,  in  all  respects,  in  the 
same  way.  There  was  evidence  which  fully  authorized 
a  finding  by  the  jury  that  the  defendant  went  to  the 
fatal  spot  with  the  intention  of  murdering  any  person 
who  should  interfere  to  prevent  him  from  depositing 
the  filth  at  some  point  near  Ninth  street.  He  made 
such  threats  on  the  morning  of  the  day  of  the  tragedy. 
It  is  true  he  did  not  specially  name  Wishard  as  one  of 
his  probable  victims.  He  included  ftny  and  all  who 
should  oppose  him.  He  armed  himself  with  two  revol- 
vers strapped  to  his  person.  It  is  claimed  that  evidence 
of  these  threats  was  inadmissible,  because  they  were 
not  specially  naade,  as  against  Wishard.  They  were 
competent  evidence,  because  they  included  Wishard. 
It  is  said  that  certain  evidence  as  to  the  statements  and 
declarations  of  the  defendant  and  Wishard  were  inad- 
missible, because  they  were  made  after  the  fatal  shot 
was  fired.  The  objection  is  without  merit.  They  were 
part  of  the  transaction,  and  it  would  have  been  error 
to  exclude  them.  Without  detailing  the  facts  testified 
to  by  the  witnesses,  and  upon  a  full  consideration  of 
all  the  evidence — ^for  much  of  which  we  have  been  com- 
pelled to  resort  to  the  reporter's  transcript — ^we  do  not 
hesitate  to  say  that  the  verdict  is  not  only  fully  war- 
ranted by  the  evidence,  but  that,  if  the  jury  had  found 
the  defendant  guilty  of  murder,  an  appellate  court 
would  not  be  justified  in  setting  it  aside. 

Other  questions  discussed  do  not  require  special 
mention.    The  case  was  fairly  tried,  and  the  judgment 

is  AFFIKMED. 
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State  op  Iowa  v.  Jas.  L.  Williams  et  al.y  Appellants,  ^noBm\ 

Liquor  Nuisance:  Notice  to  Landlord.  That  a  landlord  haT^ 
ing  the  right  to  terminate  a  lease  if  the  premises  are  used  nnlawfoUj 
fails  to  ezeroise  it  for  nearly  two  months  after  the  tenants  plead 
gailtj  to  illegal  sales  of  liquor  therein,  taken  in  eonneetion  with  other 
facts  tending  to  impart  notioe,  will  sustain  a  decree  restraining  the 
landlord  from  permitting  further  illegal  sales  and  taxing  him  with 
costs  and  attorney's  fees.    (1) 

Sams.  The  fact  that  the  county  could  have  prevented  the  continuance  of 
the  nuisance  by  enforcing  the  judgment  on  the  plea  of  guilty,  is  no 
defense  to  the  landlord.    (1) 

Oontinuingr  Nuisance.  Where  the  petition  charges  that  a  nuisance 
is  being  continued,  proof  of  matters  subsequent  to  the  yerification  of 
the  petition  are  admissible.    (2) 

Supplemental  Plea:  Discretion.  Where  a  decree  is  set  aside, 
purely,  because  of  being  erroneously  rendered  in  vacation,  and  a 
supplemental  answer  filed  subsequently  sets  ap  no  defense,  striking 
such  from  the  files,  will  not  be  interfered  with.    (8) 

Appeal  from  Marshall  District  Court. — ^Hon.  J.  L* 
Stevens,  Judge. 

Wednesday,  May  9, 1894. 

Action  in  equity  for  the  abatement  of  a  nuisance 
alleged  to  have  been  caused  by  keeping  for  sale,  and 
selling,  in  premises  described,  intoxicating  liquors,  in 
violation  of  law.  There  was  a  hearing  on  the  merits, 
and  a  decree  from  which  defendants  James  L.  Williams 
and  H,  E.  J.  Boardman  appeal. — Affirmed. 

H.  E.  J.  Boardman  for  appellants. 

J.  L.  Carney  for  the  state. 

EoBiNSON,  J. — When  the  transactions  involved  in 
this  case  occurred,  the  appellants  were  the  owners  of  a 
certain  lot,  and  building  thereon,  in  the  city  of  Mar- 
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shalltown.  In  March^  1891^  the  appellants  leased  to 
Eno  Ederhoff  two  rooms  in  the  ground  floor  of  the 
building,  for  the  term  of  one  year  from  the  first  day  of 
the  next  May,  for  the  agreed  rent  of  eighteen  dollars 
per  month.  The  lease  provided  that  the  premises 
should  be  used  for  the  purposes  of  a  restaurant  only,  and 
that  no  violation  of  the  city  ordinances  or  of  the  statutes 
in  regard  to  gambling  and  the  suppression  of  intemper- 
ance should  be  permitted.  A  failure  to  perform  all  the 
conditions  of  the  lease  was  made  a  ground  for  terminat- 
ing it  by  giving  three  days^  notice  to  quit.  The  tenant 
took  possession  of  the  premises  with  his  family,  which 
consisted  of  a  wife  and  several  small  children.  On  the 
fifth  day  of  May  he  was  imprisoned  in  the  county 
jail,  and  there  remained  until  the  thirty-first  day  of 
July.  On  the  seventh  day  of  September,  1891,  this 
action  was  commenced.  The  petition  alleges  that  the 
defendant  Mrs.  Eno  Ederhoff,  the  appellants,  and  their 
agents,  have  established,  and  are  keeping  and  main- 
taining, in  the  leased  premises  a  nuisance  by  keeping 
therein  intoxicating  liquors,  with  intent  to  sell  them  in 
violation  of  law,  and  by  unlawfully  selling  them 
therein.  On  the  fourteenth  day  of  September  a  tem- 
porary injunction  was  allowed,  as  against  Mrs.  Eder- 
hoff. On  the  twenty-seventh  day  of  October  the 
appellants  and  their  agent,  C.  E.  Boardman,  filed  an 
answer,  in  which  they  denied  having  in  any  way  estab- 
lished, kept,  or  abetted  any  nuisance  on  the  premises, 
and  alleged,  upon  information,  that  Mrs.  Ederhoff  had 
not  been,  and  was  not,  keeping  liquors  for  sale,  as 
charged  and  denied;  and  denying  that  she  was  or 
had  been  maintaining  a  nuisance.  On  November  6 
the  cause  was  heard,  as  against  Mrs.  Ederhoff;  and  a 
decree  was  rendered,  granting  a  permanent  injunction 
against  her.  On  the  sixteenth  day  of  the  same  month 
the  trial  against  the  other  defendants  was  commenced, 
and  ended,  and  the  cause  was  taken  under  advisement 
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on  the  eighteenth.  At  the  January  term,  1892,  it  was 
continued,  on  submission,  and  on  the  nineteenth  day 
of  April  a  decree  was  rendered,  in  vacation,  against  all 
of  the  defendants  but  the  agent.  It  appears  that  the 
decree  was  rendered  at  that  time  in  consequence  of  a 
mistake  of  the  court  in  regard  to  the  agreement  of 
parties,  on  which  the  cause  was  submitted.  In  May 
the  appellants  moved  that  the  decree  be  set  aside,  and 
that  another  be  then  entered  in  their  behalf.  The 
decree  was  set  aside  in  August.  In  September  the 
appellants  asked  leave  to  file  an  amended  and  supple- 
mental answer,  which  was  filed  with  their  motion  for 
leave.  The  plaintifE  moved  to  strike  the  answer  thus 
filed,  and  on  the  same  day  the  appellants  applied  for  a 
continuance  on  the  ground  of  the  absence  of  a  witness. 
The  motion  for  leave  to  file  the  supplemental  answer 
and  the  application  for  a  continuance  were  overruled, 
the  answer  was  striken  from  the  files,  and  a  decree  was 
rendered  for  the  plaintiff.  The  court  adjudged  that 
Mrs.  Ederhoff  had  kept  a  nuisance,  as  charged,  and 
that  she  had  maintained  it  during  the  trial,  and  that 
the  appellants  had  notice  of  the  unlawful  keeping  for 
sale,  and  selling,  of  intoxicating  liquors  by  her.  They 
were  enjoined  from  permitting  the  premises  to  be  used 
for  the  unlawful  sale  of  intoxicating  liquors,  and  were 
required  to  pay  an  attorney's  fee  of  twenty-five  dollars 
and  costs. 

I.  The  evidence  shows  clearly  that  Mrs.  Ederhoff 
sold  beer  in  the  premises  during  the  summer  of  1891, 
and  until  about  the  time  the  decree  was  rendered 
against  her.  On  the  seventh  day  of  September,  1891, 
the  grand  jury  returned  an  indictment  against  Mrs. 
Ederhoff,  which  accused  her  of  the  crime  of  nuisance, 
committed  by  keeping  for  sale,  and  selling,  in  the 
premises  in  controversy,  intoxicating  liquors,  in  viola- 
tion of  law.  On  the  indictment  were  indorsed  the 
names  of  thirteen  witnesses.    On  the  fourteenth  day  of 
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September  she  entered  a  plea  of  guilty,  and  was 
adjudged  to  pay  a  fine  of  three  hundred  dollars,  an 
attorney's  fee,  and  costs.  The  following  was  part  of 
the  judgment  entry:  ''It  appearing  to  the  court  that 
the  defendant  is  in  an  advanced  state  of  pregnancy,  it 
is  ordered  that,  on  payment  of  costs,  order  of  commit- 
ment will  be  stayed,  subject  to  the  direction  of  the 
county  attorney,  or  order  of  court.''  The  costs  were 
paid.  On  the  twenty-fourth  day  of  October  a  consid- 
erable quantity  of  beer,  in  bottles  was  found  in  the 
premises.  On  the  eleventh  day  of  November  the  appel- 
lants served  a  notice  to  terminate  the  lease.  On  the 
third  day  of  December,  Mrs.  Ederhoff  gave  birth  to  a 
child,  and,  twelve  days  later,  the  premises  were  va>cated 
by  EderhoflE  and  family. 

We  think  the  evidence  fails  to  show  that  either 
appellant  had  any  actual  knowledge  of  the  illegal  busi- 
ness of  Mrs.  Ederhoff  until  after  the  commencement  of 
this  action.  The  beer  was  not  kept  and  sold  by  her  in 
an  open  and  public  manner,  but  some  care  seems  to 
have  been  taken  to  prevent  what  she  did  from  becom- 
ing generally  known.  Many  people  passed  the  place 
frequently  without  knowing  of  the  illegal  business  car- 
ried on  in  it.  Mr.  Williams  left  the  management  of  the 
property  to  H.  E.  J.  Boardman,  and  he  was  out  of  town 
from  July  17  to  August  23,  and  from  August  29  to  Octo- 
ber 24.  Their  agent,  C.  E.  Boardman,  was  with  a  sick 
relative  a  part  of  the  summer,  but  appears  to  have  been 
attending  to  his  business  at  the  same  time.  Mrs.  Eder- 
hoff first  applied  for  a  lease  of  the  premises,  but  was 
told  that  the  appellants  would  prefer  to  make  the  lease 
to  her  husband.  At  that  time  he  appears  to  have  been 
engaged  in  selling  liquors  in  violation  of  law.  The 
agentof  appellants  went  to  his  saloon  to  findhim,  andleft 
directions  there  for  him  to  go  to  a  place  designated  when 
the  lease  was  signed.  The  agent  knew  that  Ederhoff 
wps  confiued  in  jail.    On  the  twenty-fourth  day  of 
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August  the  county  attorney  informed  appellant  Board- 
man,  by  letter,  that  intoxicating  liquors  were  being  sold 
in  the  premises  in  violation  of  law,  and,  about  the  same 
time,  Williams  was  also  notified  of  the  fact.  Boardman 
visited  Mrs.  Ederhoff,  and  was  assured  by  her  that  no 
intoxicating  liquor  had  been,  or  would  be,  sold  on  the 
premises;  and  he  inquired  of  persons  in  the  vicinity, 
but  failed  to  obtain  evidence  that  the  charge  made  by 
the  county  attorney  was  true.  On  the  twenty-sixth  day 
of  August  he  stated  these  facts  to  the  county  attorney, 
and  asked  for  evidence.  The  county  attorney  declined 
to  furnish  it,  on  the  ground  that  it  would  be  brought 
before  the  grand  jury,  and  he  had  no  right  to  disclose 
it.  Boardman  asked  a  police  officer  to  observe  the 
premises,  and  notify  him  if  anything  of  an  illegal  char- 
acter was  done  there.  It  appears  that  the  officer's  offi- 
cial instructions  were  not  to  watch  for  liquor  nuisances, 
but  to  pay  no  more  attention  to  anything  he  might 
hear  in  regard  to  saloons  than  any  other  business,  and 
he  reported  nothing  to  Boardman.  But  we  are  satisfied 
that,  had  the  appellants  acted  with  reasonable  diligence 
they  would  have  ascertained  the  character  of  the  busi- 
ness Mrs.  Ederhoff  was  carrying  on  much  sooner  than 
they  did.  The  business  in  which  Ederhoff  was  engaged 
when  the  lease  was  made  was  some  indication  of  the 
business  which  might  be  carried  on  in  the  leased  prem- 
ises. When  he  was  confined  in  jail  for  a  violation  of 
the  law  in  regard  to  the  sale  of  intoxicating  liquors,  it 
would  have  been  natural  and  proper  for  the  appellants 
to  ascertain  something  of  the  business  which  was  being 
carried  on  in- his  absence.  When  they  received  infor- 
mation from  the  county  attorney  of  the  nature  of  the 
business,  they  should  have  been  alert  to  ascertain  its 
true  nature.  It  does  not  appear,  however,  that  they 
paid  any  attention  to  the  proceedings  by  indictment 
against  Mrs.  Ederhoff,  nor  that  they  tried  to  ascertain 
the  names  of  the  witnesses  against  her.    On  the  four- 
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teenth  day  of  September,  when  she  entered  a  plea  of 
guilty  of  the  offense  charged  against  her,  the  appellants 
had  abundant  reason  for  terminating  the  lease.  They 
complain  bitterly  of  the  failure  of  the  county  attorney 
to  furnish  them  with  the  evidence  on  which  the  indict- 
ment was  found,  and  to  have  the  judgment  fully  exe- 
cuted, and  allege  that  if  he  had  done  his  duty  no  illegal 
sales  could  have  been  made  after  the  judgment  against 
Mrs.  Ederhoff  was  rendered.  It  is  not  shown  that  the 
county  attorney  should  have  disclosed  the  names  of 
the  witnesses,  upon  whom  he  relied  to  secure  the  indict- 
ment of  Mrs.  Ederhoff,  before  they  were  examined  by 
the  grand  jury.  By  making  them  known,  he  might 
have  prevented  an  indictment.  It  is  true,  he  could 
have  enforced  the  Judgment  when  it  was  rendered,  and 
thus,  perhaps,  have  prevented  much  of  the  illegal 
traflBc  in  question,  but  his  failure  to  do  so  is  not  a  de^ 
fense  for  the  appellants.  They  can  not  shield  them- 
selves from  liability  by  showing  their  negligence  would 
have  been  without  effect,  had  he  done  his  duty.  More- 
over, the  enforcement  of  the  judgment  involved  the 
probable  imprisonment  of  Mrs.  Ederhoff  at  a  time  when 
considerations  of  the  highest  character  demanded  that 
she  be  at  large.  The  appellants  could  have  terminated 
the  lease  without  depriving  her  of  her  liberty,  but  they 
did  nothing  for  nearly  two  months  after  she  had  caused 
to  be  made  of  record  the  fact  that  the  conditions  of  the 
lease  had  been  violated.  The  facts  satisfy  us  that  the 
appellants  should  be  charged  with  knowledge  of  the 
true  character  of  the  business  carried  on  in  the  leased 
premises,  and  with  having  been  parties  to  it,  within  the 
meaning  of  the  law.  Our  conclusion  has  support  in 
the  following  authorities:  State  v.  Qrim^  85  Iowa,  451, 
52  N.  W.  Rep.  351 ;  Littleton  v.  Hurris,  73  Iowa,  168,  34 
N.  W.  Rep.  800;  Drake  v.  Kingsbaker,  72  Iowa,  444, 34 
N.  W.  Rep.  199;  Gray  v.  Elskamp,  69  Iowa,  125,  28  N. 
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W,  Rep.  475;  Martin  v.  Blattner,  68  Iowa  288, 25  N.  W. 
Rep.  131,  27  N.  W.  Rep.  244. 

II.  It  appears  that  the  petition  in  this  case  was 
verified  on  the  fifteenth  day  of  August,  1891,  although 
it  was  not  filed  until  the  seventh  day  of  September; 
and,  as  no  supplemental  petition  was  filed,  the  appel- 
lants insist  that  evidence  of  violations  of  law  after  the 
verification  of  the  petition  was  inadmissible,  and  can 
not  be  considered.  It  was  held  in  Allen  v.  Newberry,  8 
Iowa,  69,  that  ''evidence  can  not  be  given  of  matter 
arising  after  the  commencement  of  the  action,  whether 
it  occurred  before  or  after  the  plea  pleaded,  unless  the 
foundation  has  been  laid  by  proper  pleading.'^  See, 
also,  Sigler  v.  Gondon,  68  Iowa,  441, 27  N.  W.  Rep.  372; 
Code,  section  2731.  The  petition  in  this  case  charges 
that  the  defendants  ''have  established,  and  are  now'' 
keeping  and  maintaining,  a  nuisance.  It  charges  a 
continuing,  and  not  a  past,  oflEense,  and  proof  of  illegal 
acts  committed  at  any  time  after  the  commencement  of 
the  act  is  competent.  That  offered  for  plaintiff  in  this 
case  showed  persistent  violations  of  the  law  from  near 
the  beginning  of  the  lease  to  Ederhoff  until  about  the 
time  of  the  trial,  and  is  material  and  proper  to  sustain 
the  averments  of  the  petition. 

III.  We  do  not  think  the  district  court  abused  its 
discretion,  in  refusing  to  permit  appellants  to  file  a  sup- 
plemental pleading.  The  first  decree  rendered  was  set 
aside,  but  not  for  the  purpose  of  granting  a  new  trial, 
and  the  matter  set  out  in  the  supplemental  pleading 
offered  would  not  have  constituted  a  defense.  Some  of 
the  questions  discussed  in  connection  with  this  branch 
of  the  case  are  disposed  of  by  what  we  have  already 
said.  Others  are  not  of  sufficient  importance  to  be  set 
out  at  length. 

IV.  The  appellee  asks  the  allowance  of  an  attorney 
fee  for  services  rendered  by  its  attorney  in  connection 
with  this  appeal,  and  the  sum  of  fifty  dollars  is  allowed 
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for  that  purpose.    We  find  no  sufficient  ground  upon 
which  to  disturb  the  decree  of  the  district  court,  and  it 

is  AJTIBMED. 


State  op  Iowa  v.  Patbiok  Enright,  Appellant. 

Bsvishinff  Imbecile:  Indictment.  An  indiotment  under  Code, 
8863,  prohibiting  oamal  knowledge  of  imbeoiles,  need  not  aver  that 
the  aet  was  done  "with  foree  and  against  the  will."    (1) 

Sm:  KViDXNCniB.  Where  there  is  a  oonfliot  as  to  the  mental  condition  of 
the  proseoutrix,  aged  abont  fourteen,  and  her  demeanor  and  testi- 
mony on  the  stand  are  those  of  one  almost  imbecile,  a  yerdiot  of  eon- 
Tiction  will  not  be  disturbed  on  appeal.    (4) 

Meotion  by  Proseoutor.  The  date  of  the  commission  of  the  offense 
need  not  be  proved  as  laid,  Code,  3863, — and,  where  the  evidence 
tends  to  show  that  the  crime  was  done  before  the  date  charged,  the 
state  can  not  be  made  to  proceed  as  to  the  acts  of  one  of  the  dates 
only.  (2) 

Appeal  from  Howard   District   Court. — ^Hon.  W.  A. 
HoYT,  Judge. 

Wednesday,  May  9, 1894. 

The  defendant  was  convicted  in  the  court  below  of 
an  assault  with  intent  to  commit  a  rape,  and  he  ap- 
peals.— Affirmed. 

John  McCook  and  Springer  &  Clary  for  appellant. 

John  F.  Stone f  Attorney  General,  and  Thos.  A. 
Cheshire  for  the  state. 

EoTHROOK,  J. — ^I.  The  charging  part  of  the  in- 
dictment is  in  these  words:  **For  that  on  or  about  the 
fourth  day  of  October,  A.  D.  1891,  at  and  within  the 
county  of  Howard  and  state  of  Iowa,  said  defendant, 
Patrick  Enright,  did  willfully,  unlawfully,  and  feloni- 
ously ravish  and  carnally  know  one  Martha  Curran, 
then  and  there  being,  the  said  Martha  Curran  being 
then  and  there  a  girl  of  the  age  of  fourteen  years,  and 
naturally  imbecile  and  weak  in  mind,  and  deficient  in 
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nnderstanding,  to  such  an  extent  that  she  did  not  know 
or  comprehend  the  nature  of  the  act,  and  naturally  of 
such  imbecility  of  mind  and  weakness  of  body  as  to 
prevent  her  making  effectual  resistance  to  said  defend- 
ant and  his  unlawful  act."  The  indictment  is  founded 
upon  section  3863  of  the  Code,  which  is  as  follows:  **If 
any  person  unlawfully  have  carnal  knowledge  of  any 
female  by  administering  to  her  any  substance,  or  by 
any  other  means  producing  such  stupor  or  imbecility 
of  mind  or  weakness  of  body  as  to  prevent  effectual 
resistance,  or  have  such  carnal  knowledge  of  an  idiot 
or  female  naturally  of  such  imbecility  of  mind  or  weak- 
ness of  body  as  to  prevent  effectual  resistance,  he  shall, 
upon  conviction,  be  punished  as  provided  in  the  sec- 
tion relating  to  ravishment/'  It  is  urged  that  the 
indictment  is  fatally  defective  because  it  is  an  attempt 
to  charge  the  crime  of  rape,  and  does  not  contain  the 
essential  averment  that  the  criminal  intercourse  was 
consummated  **with  force  and  against  the  will/'  It 
will  be  observed  that  the  crime  charged  is  set  out  in 
the  indictment  in  nearly  the  exact  language  of  the  sec- 
tion of  the  statute  above  quoted.  That  section  is  sup- 
plementary to  section  3861,  which  defines  the  crime  of 
rape.  The  punishment  is  the  same,  but  the  crime 
defined  in  section  3863  is  for  the  protection  of  a  class 
of  females,  who,  by  reason  of  mental  or  bodily  infirm- 
ity, are  incapable  of  making  the  resistance  required  to 
protect  themselves  against  the  force  of  the  ravisher. 
There  is  no  question  in  our  minds  that  the  indictment 
is  in  all  respects  sufficient. 

n.  It  appears  from  the  evidence  that  Martha 
Curran  was  delivered  of  a  child  on  the  twenty-fourth 
of  April,  1892.  According  to  the  usual  period  of  ges- 
tation, the  child  was  begotten  in  the  month  of  July, 
1891,  when  she  was  but  little  past  fourteen  years  of 
age.  It  is  averred  in  the  indictment  that  the  crime 
charged  was  committed  on  or  about  October  4, 1891, 
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and  there  was  evidence  to  the  effect  that  the  defendant 
was  at  the  home  of  the  complaining  witness  on  that 
day.  But  it  does  not  appear  that  he  then  had  sexual 
intercourse  with  her.  There  is  no  evidence  tending  to 
prove  that  fact.  It  does  appear  from  the  testimony 
of  Martha  Curran  that  the  defendant  had  sexual  inter- 
course with  her  some  time  in  the  summer  of  1891. 
Counsel  for  the  defendant  insists  that  the  court  erred 
in  refusing  to  compel  the  state  to  elect  upon  which  one 
of  the  acts  of  the  defendant  a  conviction  would  be 
claimed.  No  case  was  made  in  the  evidence  requiring 
such  an  election.  The  only  evidence  of  a  criminal  act 
was  directed  to  a  period  before  the  month  of  October, 
1891.  It  is  scarcely  necessary  to  repeat  here  the  funda- 
mental rule  of  law  that  the  date  of  the  commission  of 
a  criminal  act  averred  in  an  indictment  need  not  be 
proved  as  laid.  The  court  properly  instructed  the  jury 
on  that  question. 

III.  There  was  really  no  question  as  to  the  fact 
of  sexual  intercourse  between  the  parties.  The  prose- 
cuting witness  so  testified,  and  two  other  witnesses 
stated  that  the  defendant  admitted  to  them  that  such 
was  the  fact.  To  one  of  them  he  stated  that  **he  had 
connection  with  Martha  Curran,''  and  offered  to  bet  a 
dollar  that  he  had,  and  to  prove  it  by  one  Owens.  The 
other  witness  testified  as  follows:  ''I  asked  him  what 
he  was  going  to  do.  He  said  he  didn't  know;  he  had 
one  of  the  Curran  girls  in  a  family  way.  He  was 
under  the  influence  of  liquor  when  he  said  it.  He  said 
he  might  have  to  leave.  He  did  not  say  which  of  the 
girlsi"  There  is  no  conflict  in  the  evidence  on  this 
fact,  and  no  denial  in  any  way,  excepting  the  plea  of 
not  guilty.  If  the  fact  of  sexual  intercourse  were  the 
only  one  involved,  there  could  have  been  but  one 
result,  and  that  would  have  been  against  the  defendant. 

IV.  Other  matters  are  discussed  by  counsel, 
which  we  do  not  think  demand  separate  consideration. 
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There  is  only  one  real  question  in  the  case,  and  that 
is  whether  the  jury  were  warranted  in  finding  from 
the  evidence  that  the  prosecuting  witness  belonged  to 
the  class  of  females  designated  in  the  statutes.  The 
testimony  of  the  witnesses  is  in  hopeless  conflict.  That 
of  the  father  and  mother  of  the  girl,  and  one  or  two 
neighbors,  and  that  of  two  physicians  who  examined 
her  for  the  purpose  of  ascertaining  her  strength  of 
mind,  warrant  the  conclusion  that  she  was  by  nature 
afficted  with  ''such  imbecility  of  mind'^  as  to  prevent 
eflEectual  resistance  to  an  act  of  the  kind  charged.  On 
the  other  hand,  quite  a  large  number  of  witnesses  testi- 
fied to  facts,  circumstances,  and  conclusions  which 
show  that  she  was  perfectly  sane,  and  fully  equal  to 
average  children  of  her  age  in  mental  capacity.  Taking 
the  testimony  of  witnesses  on  both  sides  of  the  ques- 
tion, without  more,  we  would  be  strongly  inclined  to 
reverse  the  case.  But  the  record  shows  that  the  com- 
plainant was  examined  as  a  witness,  and  that  her  ex- 
amination was  quite  lengthy.  Her  answers  to  questions 
show  that  she  is  almost  an  imbecile,  unless  she  was 
feigning  imbecility.  The  learned  judge  and  the  jury 
who  tried  the  case  saw  and  heard  her  while  she  was  on 
the  witness  'stand,  and  we  can  not  put  ourselves  in  the 
place  of  the  judge  and  jury.  Her  appearance  and 
demeanor  while  testifying  were  most  important  consid- 
erations in  determining  her  mental  capacity,  and,  under 
the  circumstances,  we  think  it  is  not  proper  for  this 
court  to  interfere  with  the  verdict.  Another  considera- 
tion, which,  no  doubt,  had  its  influence  with  the  court 
and  jury,  was  that  the  complainant  was  a  mere  child 
when  this  calamity  came  upon  her.  She  was  but  little 
past  what  is  known  as  the  ''age  of  consent. ^^  If  she  had 
been  under  the  age  of  thirteen  years, mere  carnal  knowl- 
edge would  have  constituted  the  crime  of  rape  without 
any  evidence  of  mental  weakness  or  imbecility.  The 
charge  of  the  court  to  the  jury  was  not  open  to  criticism 
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or  objection.  It  was  in  all  respects  fair  to  the  defend- 
ant, and  oar  conclusion  is  that  the  judgment  should  be 
and  is  affibmed. 


^  ^l\  John  Moeeison  v.  John  Eoss,  Appellant. 


Appeal :  Gertifloate  Made  in  Vacation.  The  court  can  not  grant 
a  oertifioate  in  a  case  involving  less  than  one  hondred  dollars,  except 
at  the  time  of  trial,  and  before  the  adjonmment  of  the  term,  though 
it  grant  leave  during  the  term  to  have  one  applied  for  and  made  in 
vacation. 

Appeal  from  Calhoun  District  Court. — Hon.  Chaeles  D. 
GoLDSMiTHi  Judge. 

Wednesday  May  9, 1894. 

Tkis  action  was  commenced  before  a  justice  of  the 
peace,  and  taken  on  appeal,  by  the  defendant,  to  the 
district  court,  where  the  judgment  was  affirmed  on 
plaintiff's  motion.  Defendant's  motion  to  set  aside 
the  judgment  and  affirmance  was  overruled,  from 
which  ruling  the  defendant  appeals  upon  a  certificate 
of  the  trial  judge. — Dismissed. 

M.  B.  McCrary  for  appellant. 

W.  E.  Gray  for  appellee. 

Given,  J. — The  record  shows  that  judgment  was 
rendered  on  appellant's  motion  on  the  last  day  of  the 
term,  and  that  the  court  ''gave  leave  to  defendant  to 
make  out  the  law  points  he  wished  to  be  certified  to 
the  supreme  court  of  Iowa,  and  he  would  sign  certifi- 
cate and  law  points  in  vacation,  which  was  accordingly 
done.''  It  is  evident  that  the  certificate  upon  which 
this  appeal  rests  was  not  given  at  the  time  the  judg- 
ment appealed  from  was  rendered,  nor  at  the  term  at 
which  it  was  renderedi  but  some   time  during  the 
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vacation  that  followed.  This  court  has  uniformly 
held  that  the  certificate  of  the  judge  must  be  made  at 
the  time  of  the  trial,  and  before  the  adjournment  of 
the  term.  See  McClain's  Code,  section  4402,  notes. 
The  reasons  for  the  rule  are  well  stated  in  Angus  v. 
Shannon,  60  Iowa,  311,  74  N.  W.  Eep.  315.  That  case 
does  not  hold  that  leave  may  be  given  to  make  and  file 
a  certificate  after  the  term,  as  that  question  was  not 
involved  in  the  case.  Without  a  certificate  made  and 
filed  as  required  by  law,  this  court  is  without  jurisdic- 
tion in  this  case.  White  v.  Beatttfj  64  Iowa,  331,  20 
N.  W.  Eep.  459;  Beach  v.  Donovan,  74  Iowa,  543;  38 
N.  W.  Eep.  404.  There  being  no  certificate  as  re- 
quired, the  appeal  must  be  dismissed. 


State  op  Iowa  v.  J.  K.  Cumbebland,  Appellant. 

Murder:  Sufflcienoy  of  Evidence:  Plea  of  Guilty.  Facts 
before  and  after  the  killing  considered,  and  held  to  warrant  convic- 
tion of  murder  in  the  first  degree.    (2) 

OapitcJ  Sentence:  Presumption.  Ck>de,  section  3851,  requires  that 
on  plea  of  gniltj  to  an  indictment  for  murder  in  the  first  degree,  the 
court  shall  determine  the  degree  by  the  examination  of  witnesses,  and 
award  sentence  accordingly,  but  it  does  not  require  that  the  purpose 
of  taking  such  testimony,  or  such  determination  shall  be  recorded; 
and  where  hanging  is  the  punishment  for  murder  in  the  first  degree 
alone,  a  sentence  of  hanging  raises  a  presumption  that  such  degree 
of  the  crime  was  found.  McCauley  v,  U,  8.,  Morris,  641,  tUstith 
guished  and  eriticiaed,    (1) 

Appeal  from  Shelby  District  Court. — ^Hon.  H.  E. 
Deemeb,  Judge. 

Wednesday,  May  9,  1894. 

The  defendant  was  indicted  for  murder,  pleaded 
guilty,  and  was  sentenced  to  be  hanged.  He  appeals. 
— Affirmed. 
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Byers  <&  Loekwood  for  appellant, 

John  Y.  StonCj  Attorney  General,  and  Thos.  A. 
Cheshirey  for  the  state. 

Bjnne,  J. — I.  The  record  in  this  case  shows  that 
the  defendant  and  his  wife,  Josie  Cumberland,  were 
indicted  for  murder  in  the  flbrst  degree.  Defendant 
filed  his  written  plea  of  guilty  as  charged,  whereupon, 
on  motion  of  the  state,  Josie  Cumberland  was  dis- 
charged. Defendant  also  made  a  confession  in  writing, 
under  oath,  to  the  crime.  When  the  day  arrived  for 
sentence,  testimony  was  taken  touching  defendant's 
guilt,  consisting  of  his  confession,  and  the  evidence  of 
several  witnesses,  whereupon  the  court  sentenced  de- 
fendant to  be  hanged. 

The  defendant  first  contends  that  the  law  requires 
that,  in  a  case  where  one  pleads  guilty  to  an  indictment 
charging  murder  in  the  first  degree,  the  court  ''proceed 
by  the  examination  of  witnesses,  to  determine  the 
degree  of  the  crime  and  award  sentence  accordingly." 
Code,  section  3851.  It  is  also  claimed  that  such  deter- 
mination must  be  made  a  matter  of  record.  Section 
3849  of  the  Code  provides  what  shall  be  or  constitute 
murder  in  the  first  degree,  and  fixes  the  punishment 
''with  death  or  imprisonment  for  life  at  hard  labor  in 
the  state  penitentiary,  as  determined  by  the  jury,  or  by 
the  court  if  the  defqndant  pleads  guilty. '^  Under 
these  statutes,  in  a  case  like  that  at  bar,  it  is  the  duty 
of  the  court  to  hear  evidence  from  which  it  may  be 
able  to  determine  the  degree  of  the  defendant's  crime. 
It  must  also  determine  of  what  degree  of  the  crime 
charged  the  defendant  is  guilty.  Did  the  court  below 
comply  with  the  law  in  these  respects?  It  is  true  the 
record  fails  to  show  for  what  purpose  the  evidence  in 
this  case  was  introduced.  As,  however,  the  court 
could  only  hear  testimony  for  one  purpose — "to  deter- 
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mine  the  degree  of  the  crime  and  award  sentence  ac- 
cordingly"— the  purpose  of  the  examination  is  as 
clearly  made  manifest  as  it  would  have  been  had  the 
reason  for  taking  the  testimony  been  entered  of  record. 
Nor  does  the  statute  require  the  fact  of  taking  testi- 
mony, and  the  reason  it  is  taken,  to  be  entered  of 
record.  While  the  proper  and  better  practice  is  to 
enter  of  record  the  reason  why  the  testimony  is  taken, 
and  the  determination  arrived  at  therefrom  }>y  the 
court,  yet  such  a  duty  is  not  enjoined  upon  the  court  by 
the  statute,  and  hence  it  was  not  error  to  fail  to  do  so. 
What  we  have  said  applies  with  equal  force  to  the 
claim  that  the  record  must  show  that  the  court  found 
the  grade  of  the  offense  to  be  murder  in  the  first 
degree.  The  statute  does  no  more  than  to  enjoin  upon 
the  court  the  duty  of  ascertaining  and*  determining 
from  the  testimony  the  degree  of  the  offense.  The 
court  is  not  required,  after  it  has  made  such  a  determi- 
nation, to  enter  the  fact  of  record,  although,  as  we  have 
said,  it  would  be  proper  to  do  so.  Much  reliance  is 
placed  by  counsel  for  appellant  on  McCauley  v.  U.  8.^ 
Morris  (Iowa),  641.  In  that  case  the  person  had  been 
indicted  for  murder;  in  what  degree,  does  not  appear. 
The  statute  reads:  *'In  all  trials  for  murder,  the  jury 
before  whom  such  trial  is  had,  if  they  find  the  prisoner 
guilty  thereof,  shall  ascertain  in  their  verdict  whether 
it  be  murder  or  manslaughter,  and  if  such  prisoner  be 
convicted  by  confession  in  open  court,  the  court  shall 
proceed  by  examination  of  witnesses  in  open  court,  to 
determine  the  degree  of  the  crime,  and  shall  pronounce 
sentence  accordingly." 

It  appears  that  in  that  case  the  defendant  had 
pleaded  not  guilty.  The  prosecution  had  closed  its 
case,  after  which  defendant  withdrew  his  plea  of  not 
guilty,  and  pleaded  guilty,  and  was  thereupon  sentenced 
to  be  hung.  No  witness  was  examlMcd  after  the  plea 
of  guilty  was  put  in,  to  ascertain  the  degree  of  guilt, 
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and  no  record  of  the  court's  decision  was  made. 
Because  of  the  latter  f act^  the  case  was  reversed.  In 
the  opinion  it  is  said:  **It  is  true,  that,  from  the  sub- 
sequent action  of  the  court,  there  is  a  strong  inference 
to  be  drawn  as  to  that  conclusion,  which  would  have 
been  sufficient  to  have  sustained  a  judgment  in  a  civil 
case;  but,  in  a  criminal — and  especicdly  a  capital — case, 
greater  precision  is  required.''  The  court  had  no 
power  to  enter  judgment  of  hanging,  except  for  the 
crime  of  murder  in  the  first  degree.  When,  therefore, 
it  entered  its  judgment,  it,  in  legal  effect,  did  determine 
the  degree  of  the  crime  of  which  defendant  was  guilty. 
In  any  case  other  than  one  involving  human  life,  no 
court  would  hesitate  for  a  moment  to  hold  that  the  judg- 
ment involved  a  determination  of  defendant's  guilt  of 
murder  in  the  first  degree, — as  much  so  as  if  there  had 
been  a  formal  finding  of  the  fact.  Now,  it  is  true  that 
under  the  statute,  on  a  plea  of  not  guilty,  and  on  a  jury 
trial  in  such  a  case,  the  jury  must  ascertain  and  fix  the 
degree  of  the  oflEense.  That  is  to  enable  the  court  to 
know  what  punishment  to  impose.  But,  when  the  duty 
of  determining  the  degree  of  the  oflEense  is  imposed 
upon  the  court,  it  is  only  required  to  hear  evidence  to 
enable  it  to  determine  the  grade  of  the  oflEense  of  which 
defendant  is  guilty,  and  award  judgment  accordingly. 
We  are  not  inclined  to  follow  the  cited  case,  even  if  it 
should  be  held  applicable  under  our  present  statute. 
Under  section  4538  of  the  Code,  we  are  required  to  dis- 
regard technical  errors  or  defects  which  do  not  aflEect 
the  substantial  rights  of  the  parties.  The  alleged  error 
spoken  of  was  of  that  character. 

n.  Lastly,  it  is  insisted  that  the  testimony  does 
not  show  that  the  defendant  was  guilty  of  murder  in 
the  first  degree.  The  evidence  shows  without  dispute 
that  defendant  killed  James  and  Jasper  Robinson  with 
a  deadly  weapon;  that  these  men  were  in  the  bam, 
some  distance  from  the  house;  that  defendant,  armed 
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with  a  deadly  weapon,  left  the  house,  and  went  to  the 
barn,  or  toward  it,  for  the  purpose  of  meeting  these 
men ;  that  he  then  killed  them ;  that  he  then  secreted 
their  bodies  in  the  bam,  and  later  took  the  bodies 
away,  and  buried  them,  and  concealed  all  knowledge 
of  what  he  had  done.  True  it  is,  in  his  confession, 
defendant  claims  the  killing  was  the  result  of  a  quarrel, 
and  in  self-defense.  But  we  think,  in  view  of  all  the 
circumstances  disclosed  in  the  evidence,  the  fact  that 
the  defendant  claims  he  killed  the  men  by  shots  from 
a  revolver;  that  not  only  bullet  holes  .were  found 
through  their  heads,  but  also  the  skull  of  one  had  been 
crushed  by  a  blow  from  some  heavy  instrument ;  the 
fact  that  defendant  secreted  the  bodies,  attempted  to 
destroy  all  their  clothing,  falsely  stated  to  parties  that 
they  had  gone  to  another  county;  and  many  other  facts 
and  circumstances, — ^fully  warranted  the  court  in  find- 
ing that  defendant  was  guilty  of  murder  in  the  first 
degree.  His  acts  after  kiQing  were  not  in  accord  with 
those  of  a  man  who  acted  in  defense  of  his  own  person 
or  life. 

The  importance  of  this  case  to  the  defendant  and 
the  state  has  caused  us  to  give  it  the  mpst  careful  con- 
sideration. We  discover  no  error,  and  the  judgment 
below  must  be  affirmed. 


Lindsay,  Salinger  &  Company,  Appellants,  v.  0.  W. 
Carpenter. 

Attorney  and  Client:  Negligence:  pleadings.  The  elienfc  may 
introdaoe  evidence  tending  to  show  a  want  of  care,  and  the  extent 
and  character  of  the  services  on  part  of  the  lawyer,  where  the  value  of 
the  latter's  services  is  in  issue,  though  negligence  is  not  pleaded.  (1) 

Same:  ikstruotion.  An  instruction  that,  while  the  practice  of  the  law 
demands  special  qualifications,  to  be  attained  only  by  constant 
research,  absolute  certainty  is  not  obtainable,  and  that  the  profession 
of  a  lawyer  is  useful  and  reputable  so  long  as  he  conducts  himself 
with  integrity,  and  that  they  ought  to  be  protected  when  they  act  to 
the  best  of  their  knowledge  and  skill,  is  not  open  to  the  objection  that 
it  submits  the  question  of  negligence  to  the  jury.     (1) 

Vol.  90—34 
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Boope  of  Retainer.  A  oonvemation  had  immediately  after  the  trial, 
in  which  the  client  Is  told  why  he  was  defeated,  advising  appeal  and 
proposing  terms  for  its  oondact,  is  admissible.     (2) 

Counterclaini  Covered.  While  a  coonterclaim  is  not,  in  strictness, 
a  defense,  an  agreement  to  defend  for  a  snm  certain  includes  services 
on  a  counterclaim  presented  in  the  case.    (4) 

Testimony :  Practice.  Where  testimony  is  stricken  out  and  subse- 
quently admitted  without  objection,  there  is  no  prejudice.    (3) 

Samb.  Where  one  is  asked  whether  he  «aid  a  certain  thing  to  another, 
that  part  of  the  answer  which  states  that  the  other  said  it,  is  properly 
stricken  out.     (3) 

Appeal  from  Carroll  District  Court. — Hon.  George  W 
Paine,  Judge. 

Thursday,  May  10, 1894. 

Plaintiffs  state,  as  their  cause  of  action,  that  they 
are  practicing  attorneys  at  law,  and  as  such  were 
retained  by  the  defendant  to  defend  an  action  pending 
against  him ;  that  they  rendered  services  in  defending 
said  action,  and  paid  expenses  incurred  therein,  all  of 
the  reasonable  value  of  one  hundred  and  thirty-three 
dollars  and  fifteen  cents;  and  that  only  twenty  dollars 
thereof  has  been  paid,  wherefore  they  ask  to  recover 
one  hundred  and  thirteen  dollars  and  fifteen  cents. 
Defendant  answered,  admitting  that  he  employed  the 
plaintiflEs,  and  that  they  did  for  him  what  was  done  in 
said  case,  and  alleges  that  plaintiffs  agreed  to  defend 
said  case  for  twenty-five  dollars,  and  that  he  has  paid 
them  in  full  therefor.  Defendant  asks,  by  way  of 
counterclaim,  to  recover  nineteen  dollars  paid  to  plain- 
tiffs to  be  used  in  said  defense,  which  he  alleges  they 
converted  to  their  own  use ;  also  sums  alleged  to  have 
been  loaned  to  and  paid  for  plaintiffs,  at  different  times, 
amounting  to  twelve  dollars.  Plaintiffs,  in  reply, 
admit  the  receipt  of  nineteen  dollars,  and  allege  that  it 
was,  with  defendant's  consent,  applied  as  partial  pay- 
ment for  their  services.  They  deny  that  any  other 
payment  was  made  to  them.     Upon  these  issues  the 
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case  was  tried  to  a  jury,  and  a  verdict  and  judgment 
given  for  the  defendant.    PlaintifEs  appeal. — Affirmed. 

Salinger  <&  Lindsay  and  F.  M.  Powers  for  appel* 
lants. 

M.  W.  Beach  and  J.  P.  Conner  for  appellee. 

Given,  J. — ^I.  Appellants  complain  of  the  admis- 
sion of  certain  evidence,  and  the  ninth  paragraph  of  the 
charge,  contending  that  thereby  the  question,  whether 
appellants  were  negligent  in  performing  the  services 
sued  for  was  submitted  to  the  juiy,  when  no  such 
defense  was  pleaded.  It  is  true  that  such  negligence 
was  not  alleged,  and  that  the  evidence  objected  to  tends 
to  show  a  want  of  care;  but  the  value  of  the  services 
was  in  issue,  and,  as  this  evidence  tended  to  show  the 
extent  and  character  of  the  services,  there  was  no  error 
in  admitting  it.  The  instruction  complained  of  is  as 
follows :  *  *The  practice  of  the  law  is  not  merely  an  art. 
It  is  a  science  which  demands  from  all  who  are  engaged 
in  it  special  qualifications,  which  can  only  be  attained 
by  careful  preliminary  study  and  training,  and  by  con- 
stant and  unremitting  investigation  and  research.  But, 
as  the  law  is  not  an  exact  science,  there  is  no  attainable 
degree  of  skill  or  excellence,  at  which  all  diflEerences  of 
opinion  or  doubts  in  respect  to  questions  of  law  are 
removed  from  the  minds  of  lawyers  and  judges.  Abso- 
lute certainty  is  not  always  possible.  The  part  of  the 
profession  which  is  carried  on  by  attorneys  is  liberal 
and  reputable,  as  well  as  useful  to  the  public,  when  they 
conduct  themselves  with  honor  and  integrity,  and  they 
ought  to  be  protected  where  they  act  to  the  best  of  their 
knowledge  and  skill.''  Taken  in  connection  with  the 
court's  statement  of  the  issues,  this  instruction  could 
not  have  been  understood  as  submitting  the  question  of 
negligence.  Its  tendency  was  to  remove  any  prejudice 
that  might  exist  against  attorneys'  charges,  by  giving 
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reasons  that  enter  into  the  value  of  such  services.    The 
instruction  was  certainly  favorable  to  appellants. 

n*  Appellee  was  permitted  to  testify,  over  appel- 
lants^ objections,  to  a  conversation  with  Mr.  Salinger, 
immediately  after  the  conclusion  of  the  trial,  as  to  the 
reasons  why  the  case  was  decided  against  him,  and 
about  taking  an  appeal.  Appellants  contend  that,  as 
this  conversation  was  after  the  case  had  been  tried 
and  the  services  fully  rendered,  it  was  admissible. 
It  was  certainly  the  duty  of  appellants,  under  their 
retainer,  to  inform  appellee  as  to  what  they  believed  to 
be  the  cause  of  his  defeat,  and  to  advise  him  with 
respect  to  an  appeal.  While  their  retainer  may  not 
have  required  them  to  follow  the  case  on  appeal,  it  did 
require  them  to  inform  and  advise  appellee  as  to  an 
appeal, — a  service  that  was  proper  to  be  considered  in 
fixing  the  amount  to  be  allowed  appellants.  What 
was  said  as  to  the  terms  upon  which  appellants  would 
prosecute  the  appeal  was  admissible,  as  part  of  the 
conversation,  and  of  the  advice  given. 

in.  Appellee  having  testified  that,  on  a  certain 
occasion,  appellant  Salinger  had  told  him  to  leave  the 
room,  and  that  the  court  had  been  bought,  Mr. 
Salinger  was  recalled,  and  asked  if  he  had  told 
Carpenter  to  leave  the  room,  to  which  he  answered: 
**I  say  it  is  a  falsehood.  I  did  not  tell  him  to  leave 
the  room,  or  get  ready  to  leave  the  room,  that  day,  or 
anything  of  the  kind.  There  is  no  sense  in  it.''  This 
answer  was  stricken  out  on  appellee's  motion.  Mr. 
Salinger  was  also  asked,  *' State  whether  or  not  you 
ever  told  him  that  the  court  had  sold  out,  or  been 
bought,"  to  which  he  answered:  '*I  never  did,  in  my 
life.  He  is  the  man  that  said  that,  over  there,  at 
Burke's."  The  latter  part  of  this  answer  was  stricken 
out,  on  appellee's  motion.  Appellee's  abstract  shows 
that,  following  the  first  answer,  Mr.  Salinger  stated, 
without  objection,  that  he  did  not  advise  appellee  to 
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leave  the  room.  There  was  no  prejudice  in  the  first 
ruling  complained  of,  nor  was  there  any  error  in  the 
second,  for  the  part  of  the  answer  stricken  out  was 
not  responsive  to  the  question,  nor  in  rebuttal  of  any- 
thing said  by  appellee. 

IV.  Appellants  complain  of  the  refusal  to  give 
certain  instructions  asked.  The  first  is  to  the  effect 
that  the  burden  was  on  appellee  to  prove  the  pay- 
ments alleged,  and  that  there  was  an  agreement  for 
twenty-five  dollars,  as  alleged.  In  the  sixth  paragraph 
the  court  instructed  that  the  burden  was  on  appellee 
to  establish  the  allegations  of  his  counterclaim  and  of 
payments.  It  is  not  said  in  this  paragraph  that  he 
had  the  burden  of  proving  the  alleged  agreement,  but, 
taking  the  whole  charge  together,  it  leaves  no  room 
for  doubt  on  that  subject.  In  the  defense  made  by 
appellants  for  appellee,  they  set  up  a  counterclaim. 
One  instruction  refused  was  to  the  effect  that  an  agree- 
ment to  defend  the  case  for  twenty-five  dollars  would 
not  include  services  in  presenting  the  counterclaim. 
While  it  is  true  that,  strictly  speaking,  a  counterclaim 
is  not  a  defense,  it  is  clear  that  appellants'  retainer  was 
to  present  on  behalf  of  appellee  whatever  might  pre- 
vent a  recovery  against  him.  The  agreement  to  defend 
the  case  was  certainly  not  understood  to  be  limited  to 
presenting  defensive  facts,  alone,  but  whatever  might 
be  properly  presented  on  behalf  of  the  client.  The 
court  instructed,  to  determine  the  amount  to  be 
allowed  to  each  party,  to  return  a  verdict  for  the 
difference  in  favor  of  the  party  entitled  thereto,  or,  if 
the  amounts  were  equal,  to  return  a  verdict  for  the 
defendant.  Appellants  complain  of  this  instruction, 
and  discuss  the  evidence  with  respect  to  the  payments 
and  counterclaim.  Those  were  questions  for  the  jury, 
and  the  instructions  were  plain  and  explicit  on  that 
branch  of  the  case. 
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V.  Appellants  move  to  tax  all  the  costs  of  appel- 
lee's abstract,  except  twenty-four  lines  thereof,  to 
appellee,  because  it  was  not  filed  in  time,  and  is  a 
repetition  of  appellants'  abstract.  Appellee  shows 
that  the  delay  was  in  pursuance  of  an  understanding 
between  counsel.  A  comparison  of  the  abstracts 
shows  that  at  least  three  fourths  of  appellee's  abstract 
ia  a  repetition  of  appellants',  and  to  that  extent  was 
unnecessary.  Therefore  the  motion  is  sustained,  so 
far  as  to  tax  three  fourths  of  the  cost  of  appellee's 
abstract  to  appellee.  We  find  no  error  prejudicial  to 
appellants,  and  the  judgment  of  the  district  court  is^ 
therefore,  affibmed. 


State  of  Iowa  v.  Silas  Ean,  Appellant. 

Adultery :  Bvidence.  Defendant,  a  married  man,  and  another  occu- 
pied two  adjoining,  rooms  with  women,  and  defendant  solicited  inter- 
course of  the  woman  not  in  his  room,  held,  that  a  conviction  will  not 
be  disturbed.    (1) 

Accomplice :  Corroboration.  The  other  man  was  not  an  accom- 
plice, though  he,  too,  may  have  been  guilty  of  adultery.    (1) 

Indictment:  Needless  Averment.  Where  there  is  an  averment 
that  adultery  was  committed  with  a  woman  to  the  grand  jurors  un- 
unknown,  and  that  she  was  over  eighteen  years  old,  the  last  is  sur- 
plusage and  need  not  be  proven.    (2) 

Misconduct  of  Prosecutiner  Attorney.  Where  guilt  is  clear, 
there  will  be  no  reversal,  though  an  improper  opening  statement  was 
made  and  highly  improper  questions  asked,  to  which  objections  were 
sustained.    (3) 

Appeal  from   Winneshiek  District  Court. — Hon.  L.  0. 
Hatch,  Judge. 

Thubsday,  May  10,  1894. 

The  defendant  was  indicted  for  the  crime  of  adul- 
tery, convicted,  and  sentenced  to  the  penitentiary  for 
the  term  of  one  year.    He  appeals. — Affirmed. 
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E.  B.  Acers  and  E.  JE.  Cooley  for  appellant. 

John  Y.  StonCf  Attorney  General,  and  Thos.  A* 
Cheshire  for  the  state. 

KiNNE,  J. — I.  The  indictment  charged  the  defend- 
ant with  having  committed  the  crime  of  adultery  by 
having  carnal  knowledge  of  a  woman  whose  name  was 
unknown  to  the  grand  jury,  and  who  was  over  eighteen 
years  of  age.  It  contained  other  necessary  averments. 
It  is  urged  that  the  evidence  does  not  support  the  ver- 
dict. The  record  discloses  without  conflict  that  defend- 
ant was  a  married  man  at  the  time  the  crime  is  alleged 
to  have  been  committed ;  that  his  wife  was  the  prose- 
cuting witness  before  the  grand  jury  and  on  the  trial  in 
the  court  below.  The  testimony  shows:  That  two 
ladies  called  on  the  defendant  at  his  hotel  on  June  26, 
1892,  in  Decorah.  That  defendant  and  the  ladies  took 
supper  together,  and  all  left  the  hotel.  That  defendant 
did  not  appear  there  again  until  the  next  morning. 
That  defendant  and  one  Oleson  met  two  ladies  that 
evening  at  the  railroad  depot.  That  defendant  and  his 
companion  thereafter  left  the  women,  and  went  to  the 
hotel  for  a  short  time.  That  defendant  and  Oleson 
then  went  to  two  rooms  in  Steger's  building.  These 
rooms  had  no  door  between  them, — simply  an  opening. 
That  these  two  women  came  into  these  rooms,  and  that 
defendant  occupied  one  of  the  rooms  most  of  the  night, 
and  one  of  the  women  was  in  his  room,  and  stayed 
there  six  or  eight  hours.  That  there  was  a  bed  in  the 
room  -defendant  was  in.  t'hat  about  four  o^clock  in 
the  morning  defendant  went  into  the  room  occupied  by 
Oleson  and  the  other  woman,  and  insisted  upon  her 
coming  to  his  room,  and  she  refused,  and  he  threatened 
to  have  her  arrested  if  she  did  not  accede  to  his  wishes. 
Defendant  then  went  out  of  the  room,  and,  after  he  had 
gone,  the  woman  who  had  been  with  him  in  his  room 
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made  her  appearance.  Soon  after,  a  policeman  arrested 
the  women,  and  took  them  to  jail.  The  beds  in  both 
rooms  had  been  occupied.  Now,  it  is  true  that  no  one  saw 
defendant  in  the  act  of  having  connection  with  either 
of  these  women.  The  testimony  is  wholly  circumstan- 
tial, yet  was  suflBcient  to  warrant  the  verdict.  It  is  said 
that  the  witness  Oleson  was  an  accomplice,  and  hence 
must  be  corroborated  before  a  conviction  can  be  had. 
But  Oleson  was  not  an  accomplice.  An  accomplice  is 
*'one  who  is  joined  or  united  with  another;  one  of  sev- 
eral concerned  in  a  felony;  an  associate  in  a  crime; 
one  who  co-operates,  aids,  or  assists  in  committing  it.'' 
Black,  Law  Diet.,  title,  '^Accomplice.''  Oleson  was  in 
no  way  aiding  or  assisting  defendant  in  the  commission 
of  the  crime  of  adultery.  Oleson  may  have  been  guilty 
of  a  crime  himself,  independent  of  defendant;  but, 
however  that  may  be,  Oleson  had  no  part  in  inducing 
or  assisting  defendant  in  committing  the  crime  of  adul- 
tery. 

II.  Error  is  assigned  because  the  court,  in  its 
instructions,  did  not  charge  the  jury  that  it  was  incum- 
bent on  the  state  to  prove  that  the  woman  with  whom 
the  sexual  intercourse  was  had,  if  any,  was  over  eigh- 
teen years  of  age.  It  is  alleged  in  the  indictment  that 
she  was  over  eighteen  years  of  age.  It  is  conceded  that 
the  allegation  was  unnecessary,  but  it  is  claimed  that, 
being  averred,  it  must  be  proven.  It  has  been  held  in 
this  state  that  an  unnecessary  averment  in  an  indict- 
mei;it  may  be  treated  as  surplusage  if,  without  it,  the 
allegations  are  suflScient  to  charge  the  offense.  State 
V.  Finariy  10  Iowa,  19;  State  v.  Schilling y  14  Iowa,  455; 
State  V.  Ansalemey  15  Iowa,  44;  Town  ofEldora  v.  Bur- 
lingamej  62  Iowa,  32,  17  N.  W.  Eep.  148;  State  v. 
Ormiston,  66  Iowa,  143,  23  N.  W.  Rep.  370;  State  v. 
Goode,  68  Iowa,  593,  27  N.  W.  Rep.  772.  Nor  was  it 
necessary  to  set  out  in  the  indictment  the  name  of  the 
woman  with  whom  defendant  had  connection.     In 
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charging  that  the  oflEense  was  committed  with  a  woman 
whose  name  was  unknown  to  the  grand  jury,  the 
indictment  was  as  complete  as  though  the  name  had 
been  stated.  Nor  does  it  appear  that  the  failure  to  set 
out  the  name  worked  to  the  defendant's  prejudice. 
State  V.  Goods,  68  Iowa,  318,  27  N.  W.  Rep.  772;  State 
V.  Crawford^  66  Iowa,  593,  23  N.  W.  Rep.  684.  Nor 
is  it  shown  that  the  name  of  the  woman  could  have 
been  obtained  at  the  time  the  indictment  was  found. 

III.  Error  is  assigned  on  account  of  the  miscon- 
duct of  the  county  attorney.  In  opening  the  case  the 
county  attorney  stated  to  the  jury  that  he  expected  to 
* 'prove  that  the  defendant  was  arrested  for  seduction 
on  the  day  he  was  married,  and  that  on  that  day  he 
took  his  wife  to  her  father,  and  bid  her  good  bye,  and 
left  her  to  take  care  of  her  babe  and  herself.''  He 
asked  the  prosecuting  witness:  '* State  whether,  on  or 
about  the  fifteenth  of  March,  1892,  and  before  you 
were  married  to  him,  you  had  your  husband  arrested 
for  seducing  you."  ''State  whether  the  defendant  left 
you  on  the  day  you  married  him,  and  has  since  absented 
himself  from  you."  To  these  questions  objections  were 
sustained.  That  the  statement  and  questions  were 
highly  improper  every  lawyer  must  know.  To  presume 
that  the  county  attorney  supposed  or  believed  them 
legitimate  is  to  hold  him  unfitted  for  the  position  he 
was  occupying.  If  there  was  any  reasonable  doubt  in 
our  minds  as  to  the  defendant's  guilt,  we  should 
promptly  reverse  this  case  for  these  attempts  to  inject 
into  the  case  matters  which  the  county  attorney  must 
have  known  were  improper.  We  have  often  had  occa- 
sion to  comment  adversely  upon  similar  conduct,  and 
wish  it  understood  that  such  conduct  merits  condemna- 
tion. It  would  have  been  proper  for  the  trial  judge  to 
have  warned  the  jury  to  avoid  being  infiuenced  by 
these  outside  and  improper  matters.  There  could  have 
been  no  other  object  in  offering  this  testimony  than  to 
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prejudice  the  jury  against  the  defendant.  That  it  did 
not  have  that  eflfect  does  not  excuse  the  act.  In  this 
case  we  are  unable  to  discover  that  defendant  was 
prejudiced  by  the  oflEered  testimony.  The  court  below 
had  full  opportunity  for  observing  the  effect  of  the 
attempted  introduction  of  this  testimony  on  the  jury, 
and,  by  overruling  the  motion  for  a  new  trial,  has  vir- 
tually found  it  was  without  prejudice.  In  view  of  the 
entire  record,  we  do  not  think  it  can  be  said  that  there 
is  a  reasonable  presumption  that  prejudice  resulted. 
State  V.  GadhoiSj  56  N.  W.  Rep.  (Iowa),  272. 

IV.    Other  errors  are  assigned.    We  have  consid- 
ered them,  and  discover  no  prejudicial  error.  Affirmed. 
$ 
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m  4921  Election  by  Widow:    WilL    Where  a  will  devising  a  life  estate 

90    ^  to  the  wife  contains  no  express  words  barring  her  dower,  an  intent  to 

1  —  relinquish  dower  must  be  manifested;  and  remaining  in  possession 

for  life  is  not  sufficient  to  show  such  intent.    (1) 

Mortgaginfir  Dower.  The  widow  may,  in  equity,  convey  her  dower 
interest  before  assignment,  and,  hence,  may  mortgage  an  undivided 
one  third  interest  in  all  or  any  part  of  the  real  estate.    (2) 

Appeal  from  Cedar  District  Court. — Hon.  J.  H.  Pres- 
ton, Judge. 

Thursday,  May  10, 1894. 

This  is  an  action  for  the  partition  of  certain  real 
estate,  and  to  cancel  a  mortgage  upon  the  same,  exe- 
cuted to  the  defendant,  William  King,  by  Margaret 
Herr,  now  deceased.  There  was  a  decree  providing  for 
the  partition  of  the  property  as  prayed,  but  it  was  held 
by  the  district  court  that  the  mortgage  of  King  was  a 
valid  lien  upon  the  land.  The  plaintiiBEs  appeal — 
Affirmed. 

S.  S.  Wright  and  Milton  Remley  for  appellants. 
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B.  O.  Cousins  for  appellees. 

EoTHBOOK,  J. — Christian  Herr  was  the  father  of 
the  plaintiffs.  He  died  on  the  eleventh  day  of  March, 
1881,  seized  of  the  land  in  controversy.  About  a  year 
before  he  died  he  made  his  last  will  and  testament. 
After  his  death  the  will  was  duly  admitted  to  probate, 
and,  as  the  questions  involved  in  this  appeal  arise  upon 
the  provisions  of  the  will,  we  will  set  out  so  much  of 
said  instrument  as  will  be  necessary  to  a  fair  under- 
standing of  the  matters  in  contention  between  the 
appellants  and  the  appellees.  The  testator  disposed  of 
his  estate  as  follows: 

*  Second.  '*I  give,  devise,  and  bequeath  to  my  wife, 
Margaret  J.  Herr,  all  my  property,  real  and  personal 
and  mixed,  of  whatever  kind,  of  which  I  may  die  seised, 
to  have  and  to  use  to  her  own  benefit  during  the  time 
which  she  may  remain  my  widow.  If  at  any  time  she 
remarry,  then  whatever  property  may  be  remaining  in 
her  hands  and  possession  shall  be  divided  between  her 
and  my  four  children,  or  as  many  of  them  as  may  be 
living  at  that  time,  or  if  any  should  be  dead,  then  to 
their  heirs;  my  wife  receiving  one  third  of  all  property, 
moneys,  and  credits,  etc.,  and  the  residue  to  be  equally 
divided  among  my  four  children  or  their  heirs,  as  above 
provided;  no  money  or  property  to  be  paid  to  or  deliv- 
ered to  any  pt  my  heirs  until  they  have  attained  their 
majority.  Third.  In  case  my  wife  does  not  remarry, 
then  at  her  death  it  is  my  desire  that  whatever  there 
may  be  remaining  of  my  estate  shall  be  equally  divided 
among  my  said  children  or  their  heirs,  as  above  pro- 
vided.'' The  land  devised  by  this  will  consisted  of  one 
hundred  and  forty  acres.  The  widow  of  the  testator 
occupied  and  used  the  land  until  her  death,  in  the  year 
1890.  While  so  in  possession  and  occupancy  of  the 
land  she  made  and  executed  a  mortgage  upon  sixty 
acres  thereof  to  the  defendant  King  to  secure  the  pay- 
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ment  of  some  five  liundred  dollars.  She  died  intestate, 
and  no  proceedings  were  had  during  her  life  to  set  off 
her  distributive  share  or  dower  in  the  land.  The  ques- 
tion to  be  determined  is,  had  she  such  an  interest  in 
the  land  that  she  could  execute  a  mortgage  thereon 
which  would  be  a  lien  upon  her  dower  interest!  The 
district  court  decided  that  the  mortgage  was  valid,  and 
that  it  was  a  lien  upon  the  undivided  one  third  of  the 
sixty  acres  described  in  the  mortgage.  The  defendant 
King  does  not  appeal,  and  we  are  not  required  to 
determine  the  question  whether  a  widow  may  incumber 
by  mortgage  to  the  full  extent  of  the  value  of  a  specific 
part  of  the  real  estate  in  which  she  has  a  dower 
interest. 

The  first  objection  to  the  decree  by  counsel  for 
appellants  is  that  the  widow  accepted  the  provisions  of 
the  will  in  lieu  of  dower,  and  that  all  of  her  interest  in 
the  land  terminated  with  her  death.  There  is  no  evi- 
dence of  acceptance  of  the  will  in  lieu  of  dower  other 
than  the  fact  that  she  remained  in  possession  of  the 
land.  This  is  entirely  consistent  with  the  right  to  take 
under  the  law  as  well  as  under  the  will.  The  fact  that 
she  executed  the  mortgage  in  question  tends  to  show 
that  she  did  not  intend  to  abandon  or  release  her  right 
to  her  dower  interest.  We  think  it  must  be  held  that 
she  was  entitled  to  dower  in  the  land.  She  did  not 
consent  to  accept  the  provisions  of  the  will,  as  required 
by  section  2452  of  the  Code.  It  has  long  been  the  set- 
tled rule  in  this  state  that,  where  there  is  no  express 
declaration  in  the  will  barring  the  dower  of  the  wife, 
the  intention  that  it  shall  be  barred  must  be  deduced 
by  clear  and  manifest  implication  founded  on  the  fact 
that  the  claim  of  dower  would  be  inconsistent  with  the 
will,  or  be  so  repugnant  thereto  as  to  defeat  other  pro- 
visions of  the  will.  Cornell  v.  Hanty  2  Iowa,  552;  Sully 
t?*  S^^gall^  30  Iowa,  339;  Metteer  v.  Wiley ^  34  Iowa, 
k  V.    Griffith^  4  Iowa,   405;    Daugherty   v. 
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Daughertyy  69  Iowa,  677,  29  N.  W.  Rep.  778;  Parker 
V.  Hayden,  84  Iowa,  493,  51  N.  W.  Rep.  248. 

It  is  further  contended  that  the  mortgage  is  void 
because  the  widow  had  only  a  one  third  interest  in  the 
mortgaged  property.  We  do  not  think  this  claim 
ought  to  be  sustained.  It  is  true  that  a  widow  has  no 
right  to  select  her  dower  herself.  But  she  is  entitled 
to  an  undivided  one  third  in  fee,  and  she  could  make  a 
valid  disposition  of  her  undivided  interest  without  hav- 
ing it  assigned,  admeasured,  or  set  off.  See  Larkin 
V.  McManuSy  81  Iowa,  723,  45  N.  W  Rep.  1061.  There 
can  be  no  doubt  that  in  equity  a  widow  may  sell  and 
convey  her  dower  interest  before  assignment,  and  the 
grantee  may  maintain  an  action  for  its  assignment. 
Huston  V.  Seeley,  27  Iowa,  183.  We  think  that,  if 
Margaret  Herr  could  have  made  a  valid  conveyance  of 
of  her  dower  right  in  the  land,  she  could  incumber  it 
by  mortgage,  and,  if  she  could  incumber  the  whole 
tract,  the  mortgage  upon  an  undivided  one  third  of 
any  part  of  the  real  estate  is  valid.    Affirmed. 


Sylvester  Phillips  et  al.  v.  Jessie  G.  Phillips  et  al.y 

Appellants. 

Advancement:  Gift:  presumption.  A  voluntary  conveyance  from 
parent  to  child  is  presumed  to  be  an  advancement,  and  the  presump- 
tion is  not  rebutted  by  proof  that  the  father,  while  unable  to  speak 
coherently,  made  statements  equally  consistent  with  an  intent  to 
make  a  gift  not  to  be  considered  in  settling  the  estate,  or  with  an 
intent  to  make  an  advancement,  and  as  an  advancement  is  a  gift,  by 
proof  that  he  frequently  spoke  of  the  conveyance  as  a  gift.  KimiE, 
J.,  took  no  part. 

Appeal  from  Tama  District  Court. — Hon.  L.  G.  Kinnb 
and  J.  R.  Caldwell,  Judges. 

Thursday,  May  10, 1894. 

Action  in  equity  for  the  partition  of  real  estate. 
There  was  a  hearing  on  the  merits,  and  a  decree  in 
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favor  of  the  plaintiflfe.    The  defendants  Jessie  Q-.  Phil- 
lips and  Bertha  M.  Phillips  appeal. — Affirmed. 

Powell  (&  Hannan  and  Chas.  A.  Clark  for  appel* 
lants. 

H.  J.  Stiger  for  appellees. 

Robinson,  J. — On  the  tenth  day  of  November, 
1890,  Alf  ord  Phillips  died  intestate.  His  estate  included 
personal  property  to  the  amount  of  twenty-five  thousand 
dollars  after  the  payment  of  debts  and  the  expenses  of 
administration,  and  real  estate,  not  including  that  in 
controversy  in  this  action,  of  the  appraised  value  of 
ninety-seven  thousand,  nine  hundred  and  seventy 
dollars.  The  defendant  Ella  C.  Phillips  is  his  widow, 
and  the  plaintiflEs  Sylvester  Phillips  and  Belle  C.  Mc- 
Claskey,  and  the  defendants  Jessie  Q-.  Phillips  and 
Bertha  M.  Phillips,  his  children.  After  the  death  of 
the  intestate,  his  widow  caused  her  distributive  share 
of  his  estate  to  be  ascertained  and  set  apart  to  her,  and 
what  was  done  in  that  proceeding  is  not  questioned  in 
this  action.  In  January,  1887,  Alf  ord  Phillips  con- 
veyed to  the  defendants  Bertha  and  Jessie  certain 
farms,  and  in  April,  1890,  he  purchased,  and  caused  to 
be  conveyed  to  Jessie,  another  farm.  The  conveyances 
so  made  were  voluntary.  The  plaintiflEs  contend  that 
they  were  intended  as  advancements  to  the  grantees, 
and  that  the  farms  conveyed  should  be  regarded  as  a 
part  of  the  estate  of  decedent  for  the  purpose  of  division 
and  distribution  thereof,  and  ask  that  they  be  so 
treated.  They  also  ask  for  the  partition  of  the  real 
estate  which  belongs  to  the  estate.  The  appellants 
deny  that  the  conveyances  were  intended  as  advance- 
ments, and  insist  that  they  were  intended  to  be  in 
addition  to  their  distributive  shares  of  the  estate.  They 
also  allege  that  a  conveyance  of  land  made  by  their 
father  to  the  plaintiflE  Sylvester  Phillips,  in  December, 
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1883,  should  be  treated  as  an  advancement  to  him. 
The  district  court  adjudged  that  all  the  conveyances 
•were  made  by  way  of  advancement,  and  treated  the 
property  conveyed  as  a  part  of  the  ^tate  of  the  intes^ 
tate  for  the  purposes  of  dividing,  and  eflEecting  a  par- 
tition of,  the  real  estate  belonging  to  it.  The  value  of 
the  advancement  made  to  Jessie  was  fixed  at  seventeen 
thousand,  nine  hundred  dollars,  that  to*  Bertha  was 
fixed  at  seventeen  thousand,  four  hundred  dollars, 
and  that  to  Sylvester  at  two  thousand  dollars,  and  the 
share  of  the  estate  of  each  of  them  was  reduced  by  the 
amount  of  the  advancements  so  adjudged  to  have  been 
made. 

I.  Objection  was  made  by.  the  appellants  in  the 
district  court  to  the  joinder  of  their  mother,  the  widow 
of  decedent,  as  a  party  defendant.  From  an  order  of 
the  court  overruling  a  motion  they  had  filed  to  dismiss 
the  action  as  to  her  they  appealed  to  this  court  before 
the  cause  was  heard  on  the  merits.  The  cause  is  sub- 
mitted on  the  appeal  from  that  order,  and  on  the 
appeal  from  the  final  decree;  but  as  the  questions  pre- 
sented on  the  first  appeal,  however  decided,  can  not 
aflfect  the  final  determination  of  the  cause  on  the  merits, 
they  will  not  be  further  considered. 

II.  The  only  question  we  find  it  necessary  to  deter- 
mine is  whether  the  conveyances  to  the  appellants  were 
intended  to  be  advancements.  Section  2459  of  the 
Code  contains  the  following:  ''Property  given  by  an 
intestate  by  way  of  advancement  to  an  heir,  shaU  be 
considered  part  of  the  estate,  so  far  as  regards  the 
division  and  distribution  thereof,  and  shall  be  taken  by 
such  heir  toward  his  share  of  the  estate  at  what  it 
would  now  be  worth  if  in  the  condition  in  which  it  was 
so  given  to  him.''  It  is  the  rule  in  this  state  that  a 
voluntary  conveyance  from  a  parent  to  a  child  is  pre- 
sumed to  be  an  advancement,  and  the  burden  of  show- 
ing that  it  is  not,  is  upon  the  person  who  claims  that 
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it  was  not  so  intended.  Burton  v.  Baldwin^  61  Iowa, 
286, 16  N.  W.  Eep.  110;  McMahill  v.  McMahill,  69 
Iowa,  115,  28  N.  W.  Rep.  470;  Cecil  v.  Beaver ^  28 
Iowa,  242.  This  is  not  denied  by  the  appellants,  but 
they  contend  that  they  have  overcome  the  presumption 
of  the  law  by  the  evidence  which  shows  that  the  dece- 
dent made  and  caused  to  be  made  the  conveyances  in 
question,  not  by  way  of  advancement,  but  as  gifts,  in 
addition  to  their  distributive  share  in  his  estate.  It 
appears  that  the  mother  of  Sylvester  was  the  first  wife 
of  decedent,  that  the  mother  of  Belle  was  his  second 
wife,  and  the  mother  of  appellants  was  his  last  one.  It 
also  appears  that  when  the  conveyances  of  January, 
1887,  were  made,  Sylvester  was  fifty-three  years  of  age, 
Belle  was  twenty-four,  Jessie  was  fourteen,  and  Bertha, 
was  eleven.  Sylvester  had  been  married  many  years, 
and  was  the  head  of  a  family.  Belle  had  been  married 
about  three  years,  and  Jessie  and  Bertha  had  been  living 
with  their  parents.  The  father  was  fond  of  his  younger 
children,  but  he  also  had  a  parent's  aflEection  for  the 
older  ones.  A  year  or  two  before  the  deeds  executed 
in  January,  1887,  were  made,  he  spoke  of  making  them, 
and  asked  if  they  would  be  legal.  In  December,  1886, 
the  congregation  of  the  church  which  his  family  attended 
had  a  Christmas  tree,  and  he  delivered  to  the  pastor  in 
charge  a  blank  deed,  with  a  statement  in  writing  to  the 
effect  that  certain  land  was  a  gift  to  Jessie,  and  caused 
them  to  be  announced  as  for  her  when  the  gifts  were 
distributed.  At  the  time  he  purchased  the  farm  which 
was  conveyed  to  Jessie  in  the  year  1890,  he  said,  in 
effect,  that  it  was  to  make  what  she  received  more 
nearly  equal  to  that  which  he  had  given  to  Bertha. 
These  and  other  things  of  a  somewhat  similar  nature 
are  relied  upon  by  appellants  as  supporting  their  claim 
that  the  conveyances  were  not  advancements.  In  our 
opinion,  they  do  not  sustain  the  claim.  For  many 
years  before  his  death  the  decedent  had  suffered  from 
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motor  or  verbal  aphasia,  and  was  able  to  converse  only 
in  an  incoherent  manner  by  the  use  of  signs  and  dis- 
connected words.  He  wrote  little,  if  anything,  more 
than  his  name,  and  does  not  appear  to  have  said  much 
to  anyone  in  regard  to  his  intention  in  making  the  con- 
veyances in  question,  but  what  he  said  was  as  consis- 
tent with  an  intent  to  make  advancements  to  his 
daughters  as  to  make  gifts  which  should  not  be 
considered  in  settling  his  estate.  The  fact  that  the 
conveyances  were  sometimes  spoken  of  as  gifts  is  not 
especially  significant,  as  an  advancement  is  a  gift.  In 
re  Will  of  Miller y  73  Iowa,  123,  34,  N.  W.  Rep.  769. 

After  a  careful  consideration  of  all  the  evidence, 
we  reach  the  conclusion  that  the  presumption  of  law 
which  arises  from  a  voluntary  conveyance  by  a  parent 
to  a  child  must  prevail  in  this  case.  The  findings  of 
the  district  court  in  regard  to  the  advancements  and 
their  amount  are  justified  by  the  record;^  and  we 
discover  no  sufficient  reason  for  disturbing  the  decree 
of  that  court  in  any  respect.    Affirmed. 

KiNNE,  J.,  took  no  part. 
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breeding  purposes  is,  "a  foal  getter/'  is,  not  satisfied  by  his  getting  Ui33  78 
eight  colts  on  fifty-five  services,  with  proper  handling.     (1)  \^    545 

1134      389 
„. „ ^-^-.^ 

equitable,  and  it  was  agreed  to  try  the  suit  in  equity,  it  will  lie  there, 

though  an  action  at  law  for  breach  of  warranty  could,  as  well,  have 

been  maintained .     ( 3) 

Same:  tender.  In  such  equity  suit,  an  allegation  that  plaintiff  is  in  a 
position  and  offers  to  restore  the  property  had  of  the  defendant,  is  a 
sufficient  tender.     (4) 

PleadinflT,  Waiver  of  Defect  in.  An  objection  that  oral  representa- 
tions should  not  be  allowed  to  vary  a  written  warranty,  is  waived  by 
failure  to  attack  a  petition  setting  up  such  a  variance.    (2) 

Vol.  90—35 
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Fraud  in  Sale.  Fraud  is  clearly  established  where  the  property  during 
the  i>eriod  it  was  owned  by  the  seller,  at  no  time,  equalled  his  repre- 
sentations, when  selling,  as  to  its  qualities.    (1) 

Appeal  from  Plymouth  District  Court. — ^Hon.  Scott  M, 
Ladd,  Judge. 

Friday,  May  11, 1894. 

Action  to  rescind  the  contract  for  the  sale  of  a 
horse,  and  cancel  a  conveyance  of  land.  From  a  judg- 
ment dismissing  the  petition,  the  plaintiff  appealed. — 
Reversed. 

Lewis  (&  Holmes  for  appellant. 

Satoyer  &  Taft  for  appellees. 

Granger,  C.  J. — ^I.  On  the  seventh  day  of  Jan- 
uary, 1890,  the  defendant  Hartley  sold  to  Howard  Mc- 
Corkell  (a  son  of  the  plaintiff)  a  stallion  named  Hero 
for  the  agreed  price  of  one  thousand,  eight  hundred  dol- 
lars, and  two  mares  for  five  hunded  dollars.  In  a  bill 
of  sale,  the  stallion  was  warranted  to  be  **sound  and 
healthy,  and,  with  proper  handling,  a  foal  getter. '^  In 
the  petition,  besides  the  averments  of  a  breach  of  the 
warranty,  it  is  averred  that,  to  induce  McCorkell  to 
purchase  the  stallion.  Hartley  verbally  represented  the 
stallion  to  be  a  sure  foal  getter,  and  that  he  had  per- 
sonal knowledge  of  the  fact  that  he  was,  upon  which  rep- 
resentations McCorkell  relied  in  making  the  purchase ; 
that  the  representations  were  false,  and  known  to  be  so 
by  Hartley,  when  made.  In  payment  for  the  horses, 
the-  plaintiff  conveyed  to  the  defendant  Karhoflf  one 
hundred  and  sixty  acres  of  land,  which  Karhoflf  has 
since  conveyed,  by  quitclaim  deed,  to  Hartley.  The 
consideration  for  the  land,  besides  the  horses,  was  the 
payment  of  a  note  for  three  hundred  and  fifty  dollars 
held  by  Hartley,  on  which  the  plaintiff  was  a  surety. 
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The  plaintiff  now  offers  to  restore  the  property  received 
from  Hartley,  and  asks  a  rescission  of  the  ^contract  of 
sale,  and  a  cancellation  of  the  deeds  under  which  Hart- 
ley has  title  to  the  land.  Without  objection,  the  issues 
have  been  joined,  and  a  trial  had  in  equity,  under  aver- 
ments both  as  to  the  warranty  and  fraudulent  repre- 
sentations, and  it  should  be  so  tried  in  this  court. 
There  is  no  question  but  that  the  horse  was  sold  for 
service  as  a  stallion.  There  is  dispute,  in  argument,  as 
to  the  legal  import  of  the  warranty,  wherein  the  horse 
is  warranted,  **with  proper  handling,  a  foal  getter.'' 
Appellee's  construction  seems  to  be  that,  if  thei  horse 
-could  or  **did  get  foals,"  the  terms  of  the  warranty  are 
met.  We  are  to  construe  the  language  of  the  instru- 
ment in  the  light  of  the  manifest  understanding  of  the 
parties  at  the  time  it  was  made,  and  that  understanding 
may  be  known  from  the  purposes  of  the  sale,  -as  then 
understood  by  both  parties.  As  we  have  said,  the  horse 
was  bought  for  service  as  a  stallion,  and  the  warranty 
was  made  under  a  mutual  understanding  to  that  effect. 
Hartley  surely  understood  that  McCorkell  accepted  the 
warranty  as  of  broader  meaning  than  that  any  trifling 
per  centage  of  foals  would  meet  its  requirements.  He 
must  have  known  that  the  warranty  was  accepted  as 
meaning  that  the  horse  was  a  reasonably  sure  or  safe 
foal  getter.  If  so,  whatever  may  have  been  his  under- 
standing, he  is  bound  by  the  understanding  of  the 
other  party.  By  Code,  section  3652,  it  is  provided: 
'*  When  the  terms  of  an  agreement  have  been  intended 
in  a  different  sense  by  the  parties  to  it,  that  sense  is  to 
prevail  against  either  party  in  which  he  had  reason  to 
suppose  the  other  understood  it.'' 

We  think  it  was  a  warranty  that  the  horse  could 
do  reasonable  service  as  a  foal  getter,  in  view  of  the 
fact  that  he  was  bought  exclusively  for  such  a  use. 
The  horse  did  not  meet  the  requirements  of  the  war- 
ranty.    With  proper  handling  for  the  season  of  1889, 


548  MoCoRKELL  V.  Kabhofp.  [90  Iowa 

out  of  fifty-five  mares  served,  but  seven  or  eight  were 
with  foal.  The  horse  was  used  under  conditions  to 
fairly  test  his  capacity  tinder  the  warranty,  and  the 
result  was  a  demonstration  that  he  was  not  as  war- 
ranted. We  think  the  representations  were  also 
fraudulent.  The  conveyances  were  made  at  the  office 
of  Hart  &  Rishel,  at  Le  Mars,  Iowa.  Mr.  Eishel  is  a 
witness,  and  he  says  that  at  the  time  "Hartley  said 
that  the  horse  was  a  sure  foal  getter,  and  one  of  the 
best  horses  for  breeding  purposes  in  Iowa  or  in  the 
northwest. '^  This  is  but  one  of  several  statements, 
somewhat  similar,  made  at  different  times;  and  there 
is  no  doubt,  to  our  minds,  that  they  operated  largely 
to  induce  plaintiff  to  execute  the  conveyance.  As 
indicative  of  the  reluctance  of  plaintiff  to  make  the 
deed,  and  of  the  purpose  of  Hartley  to  induce  him  to 
do  so,  he  asked  Bishel  to,  if  he  could,  induce  him  ta 
make  it,  and  offei'ed  him  twenty-five  dollars  for  his 
services,  which  proposition  was  declined.  At  one  time 
he  said  to  the  plaintiff,  before  the  execution  of  the 
deed,  that  "the  horse  could  serve  eighty  or  ninety 
mares,  and  that  he  would  pay  a  man  a  thousand 
dollars  a  year  in  any  country. '^  It  is  manifest  that 
these  representations  induced  plaintiff  to  execute  the 
conveyances  of  the  land.  That  they  were  known  to 
be  untrue*  is  a  fact  hardly  open  to  doubt.  Hartley 
owned  the  horse  in  1887,  when  he  served  about  fifty 
mares,  and  it  seems  very  uncertain  how  many  foals  he 
got.  In  August,  1887,  he  was  sold  to  one  Schwab,  in 
Kansas,  who  kept  him  until  November,  1888.  In  that 
time  he  served  thirty-three  or  thirty-four  mares,  and 
got  fifteen  foals;  and,  because  of  the*  failure  of  the 
horse  to  do  proper  service,  the  contract  was  rescinded, 
and  the  horse  shipped  to  Iowa,  and  sold  to  McCorkell. 
At  no  time  while  Hartley  owned  tha  horse  had  he 
proved  himself  equal  to  the  representations  made  to 
induce  the  sale,  unless  it  was  in  1886,  when,  out  of  the 
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small  number  of  twelve  mares,  ten  were  with  foal.  If 
he  then  was  a  good  foal  getter,  this  decline  commenced 
the  next  year,  and  continued  to  thi3  year  1889;  and 
the  fact,  up  to  November,  1888,  was  known  to  Hartleyi 
when  he  sold  the  horse.  The  fraud  in  the  sale  of  the 
horse  is  clearly  established. 

II.  It  is  said  that  the  oral  representations  can  not 
be  considered,  because  the  warranty  was-  in  writing. 
If  so,  the  defect  was  manifest  on  the  face  of  the  peti- 
tion, and  it  should  have  been  attacked  by  motion  or 
demurrer,  and  not  on  issue  taken,  and  objections 
made  on  the  trial.  In  fact,  the  trial  seems  to  have 
proceeded  below  on  the  entire  issue,  as  made. 

III.  It  is  said  that  equity  will  not  grant  the  relief 
prayed,  because  the  law  furnishes  an  adequate  remedy 
in  an  action  for  a  breach  of  the  warranty.  The  relief 
sought  was  such  as  a  court  of  equity,  only,  could  grant; 
and  by  the  abstract  it  appears  that,  after  the  issues 
were  formed,  it  was  agreed  to  try  them  as  an  equitable 
action.  Under  such  circumstances  the  rule  contended 
for  is  not  to  be  applied,  even  though  it  otherwise  could 
be. 

IV.  It  is  contended  that  there  was  no  tender  of 
the  property  received  from  Hartley  for  the  land.  The 
petition  specifies  that  the  '^plaintiff  is  in  the  attitude 
to  restore  aU  of  said  property,^'  and,  in  terms,  tenders 
the  same  to  Hartley.  In  an  equity  action  no  more  is 
necessary.  Taylor  v.  Onmly^  66  Iowa,  112,  23  N.  W. 
Eep.  288;  Binford  v.  Boardmafiy  44  Iowa,  53. 

There  should  be  a  decree  rescinding  the  contract  of 
sale,  and  canceling  the  deeds  of  conveyance  to  Karhoff 
and  Hartley  upon  a  return  of  the  property  received  for 
the  land,  and  the  cause  is  remanded  for  that  purpose. 
Eevebsed. 
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State  op  Iowa  v.  John  H.  Sherwood,  Appellant. 

UtterinflT  Forgery.  Where  one  represents  the  forged  instmment  to  be 
genuine,  and  the  consummation  of  his  trading  it  off  is  prevented  by 
the  disooyery  of  the  forgery,  the  offense  of  uttering  is  complete.    (1) 

Note  Dated  on  Sunday.  Under  Code,  3917,  declaring  it  forgery  to- 
falsely  make  an  instrument  which  creates  or,  ''purports  to  create,'' 
an  obligation,  a  note  dated  on  Sunday  may  be  a  forgery  where  it 
is  charged  and  proven  that  it  was,  in  fact,  made  on  a  week  day.    (2) 

Appeal  from  Pottawattamie  District  Court. — Hon.  A.  B. 
Thornell,  Judge. 

Friday,  May  11,  1894. 

Defendant  was  tried  and  convicted  of  the  crime 
of  uttering  a  forged  instrument,  and  appeals. — Affirmed. 

H.  J.  Chambers  for  appellant. 

John  Y.  Stonej  Attorney  General,  and  Thomas  A.. 
Cheshire  for  the  state. 

KiNNE,  J. — I.  This  case  is  submitted  on  a  trans- 
cript of  the  record  which  embraces  copies  of  the  in- 
dictment, record  entries,  motion  of  defendant  for 
instructions,  instructions,  motion  in  arrest  of  judg- 
ment and  for  a  new  trial,  notice  of  appeal,  and  the 
evidence.  The  indictment  charged  the  defendant  with 
uttering  and  passing  as  true  a  forged  instrument.  It 
also  contains  this  averment :  * '  The  said  above-described 
note,  although  bearing  date  of  Sunday,  December  18, 
1892,  was  made  and  executed  on  what  is  commonly  a 
week  day,  all  of  which  was  well  known  to  the  said 
John  H.  Sherwood  at  and  before  the  time  of  the  mak- 
ing and  execution  of  the  same.''    It  is  first  contended 
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that  there  is  no  evidence  showing  an  uttering  of  the 
note.  The  evidence  touching  this  matter  in  brief  is 
that  defendant,  in  writing,  offered  to  sell  the  forged 
note,  and  represented  that  it  was  given  to  him  and  signed 
by  John  Van  Kirk,  whose  name  appeared  thereto  as  a 
maker;  that  afterward,  and  in  furtherance  of  procur- 
ing a  sale,  defendant  made  an  offer  in  person  to  the 
same  party  of  the  note  at  a  certain  discount,  and 
passed  the  not^  to  the  person  with  whom  he  was  nego- 
tiating. The  sale  was  not  consummated,  because  the 
expected  purchaser  discovered  that  the  note  was  forged. 
We  think  the  testimony  clearly  shows  an  offer  and 
tender  of  the  not-e  for  sale.  Our  statute  provides: 
**If  any  person  utter  and  publish  as  true  (any  prom- 
issory note)  knowing  the  same  to  be  false,  altered, 
forged  or  counterfeited,  with  intent  to  defraud,  he  shall 
be  punished,''  etc.  Code,  section  3918.  While  ordina- 
rily the  offense  is  completed  by  an  actual  sale  and 
delivery  of  the  paper,  yet  this  is  not  always  necessary 
to  constitute  the  offense  of  uttering  forged  paper. 
Mathews  v.  State,  33  Tex.  102;  People  v.  Brigham,  2 
Mich.  550;  People  v.  Caton,  25  Mich.  388;  State  v. 
Homer,  48  Mo.  520.  The  offense  of  uttering  and  pub- 
lishing is  proved  by  evidence  of  offering  to  pass  the 
instrument  to  another  person,  declaring  or  asserting, 
directly  or  indirectly,  by  words  or  actions,  that  it  is 
good.  3  Greenl.  Evidence,  section  110.  The  evidence 
warranted  the  jury  in  finding  that  the  defendant  ut- 
tered and  published  the  instrument  as  true,  knowing 
that  it  was  in  fact  false. 

II.  This  note  on  its  face,  purported  to  have  been 
executed  on  Sunday,  and  hence  it  i§  said  it  was  void, 
so  that,  even  if  the  signature  had  been  genuine,  it 
could  not  have  been  of  legal  eflScacy,  or  the  foundation 
of  a  legal  liability.  The  statute  defining  forgery  pro- 
vides: '*If  any  person,  with  intent  to  defraud,  falsely 
make,  alter,  forge  or  counterfeit    ♦    ♦    *    any  prom- 
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issory  note,  ♦  ♦  ♦  being  or  purporting  to  be  the  act 
of  another,  by  which  any  pecuniary  demand  or  obliga- 
tion, or  any  right  or  interest  in  or  to  any  property, 
whatever,  is  or  purports  to  be  created, ''  etc.  Code, 
section  3917.  This  court  has  defined  forgery  to  be  the 
false  making  or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine,  might  appar- 
ently be  of  legal  efficacy,  or  the  foundation  of  a  legal 
liability.  State  v.  Pierce^  8  Iowa,  231 ;  State  v.  Thomp- 
sotiy  19  Iowa,  299 ;  State  v.  Johnson,  26  Iowa,  413. 
True,  it  has  been  broadly  stated  that  there  can  be  no 
forgery  if  the  paper  is  invalid  on  its-  face,  for  it  then 
can  have  no  legal  tendency  to  effect  a  fraud.  State  v. 
Johnson,  26  Iowa,  418.  It  is  shown  without  conflict 
that  the  purported  maker  of  this  note  was  not  an  ob- 
server of  the  seventh  day  of  the  week  as  the  Sabbath. 
We  have,  then,  the  question  as  to  whether  a  note  pur- 
porting to  be  dated  on  Sunday  purports  to  create  a 
liability  in  such  a  sense  as  that  the  false  making  or 
signing  of  the  same  may  be  a  forgery.  A  note  made 
on  Sunday,  but  in  fact  delivered  on  a  week  day  is  not 
void.  Bell  v.  Mahin,  69  Iowa,  408,  29  N.  W.  Rep.  331. 
There  is  nothing  in  the  note  itself,  aside  from  its  date, 
which  tends  to  show  when  it  was  delivered.  We  are 
cited  to  no  case,  nor  have  we  been  able  to  find  one, 
where  the  facts  were  the  same  as  in  the  case  at  bar.  In 
this  case  it  appears  from  the  uncontradicted  testimony 
that  the  entire  note  and  signature  must  have  been 
written  on  a  week  day;  that  the  note  was  dated  on 
Sunday  by  mistake  of  the  party  who  drew  the  body  of 
it  for  defendant.  Now,  while  it  is  true  that  a  note  in 
fact  made  and  delivered  on  Sunday  is  void,  and  could 
not  be  used  in  evidence,  still,  in  a  civil  action,  by 
making  proper  averments  touching  a  mistake  in  the 
date,  or  that  it  was,  in  fact,  delivered  on  a  week  day, 
such  note  would  be  admissible  in  evidence,  and  on 
proof  that  it  was  made  or  delivered  on  a  week  day,  it 
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would  be  the  basis  of  a  legal  liability  against  a  genuine 
maker.  The  intent  to  defraud  is  the  gist  of  the  offense 
of  forgery.  The  fact  that  the  false  instrument  is  such 
that  it  is  calculated  to  deceive  is  a  material  question  on 
an  indictment  for  forgery.  It  can  not  be  doubted  that 
a  note  like  that  at  bar,  while  apparently  void  on  its  face, 
might,  as  a  matter  of  fact,  be  a  valid  and  binding  obli- 
gation, if  genuine,  if  it  appeared  that  in  fact  it  was 
made  and  delivered  on  a  week  day.  Suppose  this  was 
a  genuine  instrument,  and  the  maker  was  sued  thereon, 
and  the  petition,  by  proper  averments,  showed  that  the 
note  was  made  on  a  week  day,  and  prayed  for  proper 
relief,  there  could  be  no  doubt,  if  such  allegation  was 
sustained  by  proper  proof,  that  the  validity  of  the 
instrument  would  be  established,  and  a  recovery  had 
thereon.  It  is  not,  then,  necessarily  an  instrument 
which  is  void.  That  fact  may  depend  upon  averments 
and  proof.  That  it  is  an  instrument,  even  though 
bearing  date  on  Sunday,  and  that  it  is  calculated  to 
deceive,  is  apparent.  Does  it  **purport,^'  within  the 
meaning  of  the  statute,  to  create  a  liability!  It  will 
be  observed  that,  under  the  wording  of  our  statute,  the 
instrument  need  not  in  fact  create  any  liability.  The 
language  used  is:  '*By  which  any  pecuniary  demand 
or  obligation  or  any  right  or  interest  in  or  to  any  prop- 
erty whatever,  is  or  purports  to  be  created. ^^  Now 
^'purport'''  means  the  design  or  tendency,  meaning, 
import.  Clearly  the  design  of  this  instrument  on  part 
of  the  defendant  was  to  create  a  legal  liability  against 
the  one  whose  name  be  falsely  signed  to  it.  To  be 
within  the  literal  reading  of  the  statute  the  false  instru- 
ment may  not  in  fact  be  such  that,  if  true,  it  would 
have  created  any  liability  whatever;  it  is  suflScient  if  it 
be  such  an  instrument  the  design  or  meaning  of  which 
is  to  create  such  a  liability,  though  in  fact  it  may  not 
do  so.  We  think  that  the  false  making  of  an  instru- 
ment of  this  character,  even  though  it  bear  date  of 
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Sunday,  may  be  a  forgery  under  our  statute,  when,  as 
in  this  case,  it  is  made  to  appear  in  the  indictment  and 
from  the  evidence  that  it  was  in  fact  made  on  a  week 
day,  and  when  the  testimony  shows,  as  it  does  in  this 
case,  that  it  was  meant  and  intended  thereby  to  deceive 
and  defraud.  To  hold  otherwise  would  be  not  only  in 
violation  of  the  spirit  and  wording  of  the  statute,  but 
would  render  the  business  of  the  forger  profitable  and 
successful.  All  he  would  have  to  do  to  escape  liability 
would  be  to  date  the  instrument  forged  on  Sunday, 
The  judgment  below  is  affirmed. 


J.  S.  Anderson,  Receiver,  Appellant,  v.  D.  R.  Bjnley, 

SheriflE. 

Fraudulent  Convesrance:    Participation  by  Corporation » 

Where  a  manager  is  praotioally  the  corporation  and  does  business  in 
its  or  in  his  own  name  interchangeably,  as  suits  his  convenience,  in 
a  fraudulent  conveyance  by  him  to  the  corporation,  the  latter  haa 
notice  of  the  fraud.   Hummel  v.  Bank,  75  Iowa,  690,  distinguished,  (3> 

Instruction,  Construction  of.  Where  several  fraudulent  convey- 
ances are  charged,  an  instruction,  that,  "if  any  conveyance  of  said 
property  or  any  part  thereof  was  made  fraudulently,  then,  "said 
conveyances,"  were  void,  means  that  only  such  conveyances  are  void 
as  were  fraudulent,  in  whole  or  in  part,  and  not  that  if  any  one  of 
them  was,  all  are.     (2) 

Assifirnment  of  Brrors.  The  objection  that  an  instruction  waa 
inapplicable  to  the  issues  must  be  assigned,  to  be  considered  on 
appeal.    (1) 

Appeal  from  lAnn  District  Court. — ^Hon.  J,  H.  Pbes- 
TON,  Judge. 

Tbiday,  May  11, 1894. 

Action  at  law  to  recover  the  possession  of  specifio 
personal  property.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  defendant.  The  plaintiflE 
appeals. — Affirmed. 
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N.  W.  Mclvor  and  Jamison  <&  Burr  for  appellant, 
Bickel  (&  CroJcer  for  appellee. 

Robinson,  J. — The  plaintiflE  is  the  receiver  of  the 
Union  Investment  Company,  a  corporation  organized 
under  the  laws  of  this  state.  The  petition  alleges  that 
the  company  is  the  unqualified  owner  of  a  miscellaneous 
collection  of  personal  property,  particularly  described, 
which  is  held  by  the  defendant,  as  sheriflE  of  Linn 
county,  by  virtue  of  an  execution  issued  on  a  judgment 
of  the  district  court  of  that  county,  rendered  in  favor 
of  Louis  Fitzgerald,  trustee,  and  against  George  W. 
Wilson.  The  answer  denies  the  allegation  of  owner- 
ship, and  avers  that  whatever  conveyances  of  the  prop- 
erty have  been  made  to  the  company  were  so  made  or 
procured  by  Wilson  with  the  intent,  on  his  part,  which 
was  concurred  in  by  the  company,  to  hinder  and 
defraud  his  creditors.  The  evidence  shows  that  tho 
property  was  taken  by  the  defendant,  as  alleged  in  the 
petition,  and  that  notice  of  ownership  was  served  on 
him  before  this  action  was  commenced.  Judgment 
was  rendered  on  the  verdict  in  favor  of  the  defendant 
for  costs. 

I.  The  sixth  paragraph  of  the  charge  to  the  jury  is 
as  follows:  **You  are  instructed  that  if  you  find  from 
the  evidence  that,  after  the  levy,  if  any  such  levy  was 
made  by  the  sheriff  upon  the  legal  blanks  in  contro- 
versy, the  same  were  taken  from  the  possession  of  the 
said  sheriff,  by  the  mortgagee  thereof,  upon  a  mort- 
gage made  by  the  owner  thereof  prior  to  the  date  of 
said  levy,  then,  as  to  such  property,  you  will  find  that 
the  plaintiff  can  not,  in  any  event,  recover. '^  The 
appellant  contends  that  this  was  erroneous,  for  the 
reason  that  there  was  no  evidence  to  justify  it.  We 
think  the  reason  was  not  well  founded.  The  evidence 
that  the  blanks  were  taken  in  the  manner  contemplated 
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in  the  paragraph  set  out  was  ample  to  justify  a  finding 
of  the  jury  that  they  were  so  taken.  It  is  urged, 
further,  that  the  paragraph  was  not  applicable  to  any 
issue  presented  by  the  pleadings.  It  is  suflScient  to  say 
that  the  objection  thus  made  is  not  presented  by  the 
assignment  of  errors. 

II.  The  seventh  paragraph  of  the  charge  is  as  fol- 
lows: '*The  defendant  claims  that  whatever  convey- 
ances may  have  been  made  of  said  property,  or  any 
part  thereof,  to  said  Union  Investment  Company,  were 
made,  or  procured  to  be  made,  by  Ot.  W.  Wilson,  and 
were  made  with  the  intent  upon  the  part  of  said  Wilson 
and  said  company  to  hinder,  delay,  cheat,  and  defraud 
the  creditors  of  said  Wilson,  and  the  same  were  without 
consideration,  except  that  paid,  or  procured  to  be  paid, 
by  said  Wilson.  The  burden  of  proof  is  upon  defend- 
ant to  establish  this  defense  by  a  preponderance  of  the 
evidence;  and  upon  the  same  you  are  instructed  that  if 
you  find  from  the  evidence  that  any  conveyance  of  said 
property,  or  any  part  thereof,  was  made,  or  procured 
to  be  made,  by  said  Geo.  W.  Wilson  to  said  Union 
Investment  Company  with  the  intent  upon  the  part  of 
said  Wilson,  and  concurred  in  by  the  oflScers  of  said 
company,  to  hinder,  delay,  cheat  and  defraud  the 
creditors  of  said  Wilson,  and  that  no  consideration  was 
paid  therefor,  except  that  paid,  or  procured  to  be  paid, 
by  said  Wilson,  then  the  said  conveyances  were  fraud- 
ulent and  void,  and  plaintiff  can  not  recover.  If  you 
fail  to  so  find,  then  you  will  find  for  plaintiff,  so  far  as 
this  defense  is  concerned. ''  The  appellant  objects  to 
this  paragraph  on  the  alleged  ground  that  it,  in  effect, 
instructed  the  jury  that  if  any  one  of  several  convey- 
ances to  the  company,  made,  or  procured  to  be  made, 
by  Wilson,  was  fraudulent,  then  all  so  made  were 
fraudulent.  The  entire  paragraph,  especially  when 
considered  with  other  portions  of  the  charge,  could  not 
have  been  understood  by  the  jury  in  the  sense  urged 
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by  appellant.  The  *^said  conveyances'^  referred  to  in 
the  latter  part  of  the  paragraph  were  those  made,  or 
procured  to  be  made,  by  Wilson,  with  a  fraudulent 
intent  concurred  in  by  the  company,  and  we  are  satis- 
fied from  the  entire  record  that  the  jury  must  have  so 
understood  the  charge. 

III.  Objection  is  also  made  to  portions  of  the 
charge  which  instructed  the  jury  that  if  Wilson  caused 
conveyances  of  property  to  be  made  to  the  company 
for  a  fraudulent  purpose,  when  he  was  its  secretary  and 
general  business  manager,  they  would  be  warranted  in 
finding  that  the  company  knew  of,  and  participated  in, 
his  fraudulent  purpose.  It  is  true  there  are  cases  where 
the  knowledge  of  an  officer  of  a  company  can  not  be 
imputed  to  the  company.  Hummel  v.  Banhj  75  Iowa, 
690,  37  N.  W.  Kep.  954.  But  we  do  not  think  that 
rule  has  any  application  in  this  case.  The  facts  are 
peculiar.  It  is  not  practicable  to  set  out  the  evidence 
which  shows  them,  but  it  is  sufficient  to  say  that  there 
does  not  seem  to  have  been  any  very  clear  distinction 
between  the  afifairs  of  Wilson  and  those  of  the  com- 
pany. Business  seems  to  have  been  done  in  the  name 
of  either  one,  as  suited  his  convenience  and  purposes. 
No  satisfactory  account  of  the  organization  and  busi- 
ness of  the  company  is  given,  but  Wilson  appears  to 
have  owned  or  controlled  a  large  part  of  the  capital 
stock,  if  there  was  any,  and  he  managed  its  affairs  dur- 
ing the  time  in  question,  largely  according  to  his  own 
inclinations,  and  to  advance  his  own  interests;  and  we 
think  that  the  company  was  properly  held  chargeable 
with  the  knowledge  of  the  conveyances  in  question 
which  he  possessed. 

IV.  Other  questions  are  discussed  by  counsel,  but 
they  do  not  appear  to  be  of  sufficient  importance  to  be 
mentioned  at  length.  We  have  considered  all  objec- 
tions urged  by  appellant,  but  do  not  find  any  good 
reason  for  disturbing  the  judgment  of  the  district  court. 
It  is,  therefore,  affibmed. 
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Jacob  Aubaoher  et  al.j  Appellants,  v.  J.  F. 
Yergeb  et  al. 

Beliffious  Societies:  Powers  of  Conference:  delegation  op. 
Where  a  body,  the  supreme  ezeoative,  legislative  and  jadioial  head  of 
a  church,  is  authorized  in  conjunction  with  the  bishops  to  fix  the  time 
and  place  of  its  next  meeting,  and  does,  the  bishops  being  present, 
fix  the  time,  action  unanimously  taken  giving  the  bishops  and  others 
power  to  select  the  place,  will  not  be  interfered  with  hj  the  temporal 
courts,  in  favor  of  subordinate  conferences  which  seek  to  treat  the 
acts  of  a  General  conference  so  appointed  as  being  void. 

8ame.  Under  the  rules  of  the  church,  the  [oldest  annual  conference  ap- 
points the  time  and  place  of  the  next  General  conference,  if  no  action 
is  taken  hj  the  General  conference.  Held,  that  under  the  facts  above 
set  out  the  said  annual  conference  had  no  power  to  appoint. 

Appeal  from  Polk  District  (7owrf .— Hon.  W.  F.  Oonbad, 

Judge. 

Friday,  May  11, 1894. 

This  is  a  suit  in  equity,  and  it  involves  a  church 
controvei'sy  between  two  opposing  parties,  each  claim- 
ing to  be  the  true  adherents  of  the  Evangelical  Associa- 
tion of  North  America.  There  was  a  decree  dismissing 
the  plaintiff's  petition,  and  they  appeal. — Affirmed. 

Gatchj  Connor  d  Weaver  for  appellants. 

Ed.  P.  Smithy  E.  B.  Esher,  and  Bead  d  Bead  for 
appellees. 

EoTHKOCK,  J. — The  Evangelical  Association  of 
North  America  is  a  voluntary  uuincorporated  religious 
denomination,  which  was  organized  in  this  country 
about  the  beginning  of  this  present  century.  Its  doc- 
trine, discipline,  and  church  government  are  dll  very 
much  like  that  of  the  Methodist  Episcopal  Church.   Its 
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ecclesiastical  organization  consists  of  the  society  or 
congregation  divided  into  classes.  Each  congregation 
holds  it  quarterly  conference,  which  is  the  local  gov- 
erning body  of  each  charge,  and  it  meets  four  times 
each  year.  The  general  association  is  divided  into 
what  are  known  as  ** Annual  Conferences, '^  of  which 
there  are  twenty-five  in  number,  each  of  which  holds  a 
session  annually;  and  its  membership  consists  of  all 
fully  ordained  ministers  who  have  been  in  the  itinerancy. 
These  annual  conferences  are  under  the  control  of  what 
is  known  as  the  *^Greneral  Conference,^'  which  meets 
once  in  four  years.  The  annual  conferences  are  sub- 
ordinate to,  and  are  established  or  abolished,  reorgan- 
ized, or  their  boundaries  changed  by  the  general  con- 
ference. The  annual  conferences  are  presided  over  by 
a  bishop,  if  one  is  present.  In  the  absence  of  a  bishop, 
the  members  of  the  conference  are  required  to  elect  a 
president,  and  the  president  and  the  presiding  elders  of 
the  conference  assign  the  preachers  to  their  respective 
charges.  The  general  conference  consists  of  one  mem- 
ber for  every  fourteen  or  fraction  of  seven  or  more 
members  of  each  annual  conference,  and  they  are  elected 
by  a  majority  vote  of  the  members  of  the  annual  con- 
ference. The  general  conference  elects  the  bishops  for 
a  term  of  four  years.  The  law  or  constitution  of  the 
church  is  contained  in  a  book  called  the  **  Discipline, '^ 
in  which  the  powers  of  the  different  official  bodies  of 
the  church  are  prescribed.  As  pertaining  to  the  pow- 
ers and  jurisdiction  of  the  general  conference,  the  Dis- 
cipline provides  as  follows:  ** Section  72.  At  general 
conference  a  bishop  shall  preside ;  but,  if  there  be  no 
bishop  present,  then  the  president  shall  be  elected  in 
Kke  manner  as  at  the  annual  conferences.  Two  thirds 
of  the  aggregate  number  of  delegates  shall  constitute  a 
quorum.  Section  73.  The  general  conference  shall 
have  power  to  make  rules  and  arrangements  for  our 
church,  under  the  following  restrictions :     ( 1 )  The  gen- 
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eral  conference  shall  have  no  power  to  alter,  to  detract 
from,  or  to  add  to  any  of  our  articles  of  faith,  except 
with  regard  to  the  governments  of  other  nations.  (2) 
It  shall  have  no  power  to  alter  any  rules  or  forms  of 
our  Church  Discipline  (the  rules  of  our  temporal  econ- 
omy being  excepted)  unless  ,such  alterations  are  pre- 
viously recommended  by  two  thirds  of  the  members  of 
all  the  annual  conferences,  who  may  be  present  at  the 
sessions  of  the  same;  whereupon  the  general  confer- 
ence shall  have  power,  by  a  majority  of  three  fourths  of 
their  votes,  to  alter  any  of  our  rules  or  forms,  excepting 
the  Articles  of  Faith.  It  shall  also  have  power  by  three 
fourths  of  its  votes  to  recommend  to  the  annual  confer- 
ences an  alteration  of  any  one  of  said  rules  or  forms; 
and,  after  such  alteration  shall  have  been  approved 
by  two  thirds  of  the  members  present  at  the  sessions  of 
all  the  annual  conferences,  it  shall,  by  our  bishops,  be 
declared  «t  law,  and  iotroduced  as  such  into  our  Church 
Discipline.  Section  74.  The  general  conference  is  the 
supreme  court  of  law  in  the  church.  It  shall  decide 
upon  the  legality  of  all  acts  of  annual  conferences,  and 
upon  all  such  cases  as  may  arise  between  the  annual 
conferences,  and  such  as  may  arise  between  any  incor- 
porated society  of  the  church  and  and  its  officers  or  any 
annual  conference;  and  in  its  judicial  capacity  it  shall 
decide,  render  verdict,  and  declare  judgment  only  on 
such  cases  as  are  lawfully  brought  before  it  for  adjudi- 
cation.'' 

A  general  conference  of  the  association  was  held 
at  BuflEalo,  in  the  state  of  New  York,  in  the  year  1887. 
There  is  no  question  made  as  to  the  legality  of  that 
conference,  and,  so  far  as  appears,  there  were  then  no 
differences  in  the  association  at  large.  The  proceed- 
ings of  that  conference,  so  far  as  the  record  before  us 
shows,  do  not  disclose  that  there  were  opposing  fac- 
tions in  the  church.  There  may  have  been  dissatisfac- 
tion and  objection  to  some  of  the  officers  of  the  confer- 
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ence,  but  it  does  not  appear.that  there  was  any  active 
disturbing  element.  The  next  general  conference  was 
required  to  be  held  in  the  year  1891.  The  Discipline 
provides  that  the  time  and  place  for  the  general  confer- 
ence shall  be  appointed  as  follows:  '* Section  71.  The 
time  and  place  of  the  general  conference  shall  be  ap- 
pointed by  the  bishops,  with  the  consent  of  the  major- 
ity of  the  conference;  and,  if  there  be  no  bishop  pres- 
ent, the  general  conference  shall  do  it  by  a  majority  of 
votes,  or  the  oldest  annual  conference,  who  then  shall 
give  the  other  annual  conferences  due  notice  of  the 
time  and  place.  ^^  The  general  conference  at  Buffalo  in 
1887  adopted  the  following  resolutions:  '^Resolved,  that 
the  next  session  of  the  general  conference  shall  begin 
on  the  first  Thursday  in  October,  1891.^^  * 'Resolved, 
that  the  matter  of  appointing  the  place  of  the  next  gen- 
eral conference  be  referred  to  the  board  of  publication.'' 
These  resolutions  were  unanimously  adopted.  No 
question  was  raised  by  any  member  of  the  conference 
as  to  the  power  of  the  bishops  and  the  conference  to 
refer  the  naming  of  the  place  of  the  next  general  con- 
ference to  the  board  of  publication. 

It  should  be  stated  in  this  connection  that  it  was 
the  usual  custom  for  different  societies  or  charges  to 
make  known  to  the  general  conference  a  desire  to  have 
the  next  conference  to  meet  with  them.  There  was  but 
one  such  invitation  presented  to  the  Buffalo  conference, 
and  before  that  order  of  business  was  reached  in  the 
deliberations  of  the  conference  the  invitation  was  with- 
drawn, and  it  is  apparent  that  no  place  could  then  be 
named  without  the  risk  of  the  meeting  of  the  next  con- 
ference at  a  place  where  the  local  society  had  made  no 
offer  to  extend  the  hospitality  usually  accorded  to  gen- 
eral conferences  of  the  association.  The  board  of  pub- 
lication is  composed  of  the  bishops  of  the  church  and 
eight  other  persons,  selected  from  eight  districts,  into 
which  the  general  association  is  divided.  We  do  not 
understand  that  any  claim  is  m^de  that  the  members  of 
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this  board  were  not  capable  of  making  a  judicions  and 
proper  selection  of  the  place  for  the  next  meeting  of 
the  conference.  The  contention  of  appellants  is  that 
the  Buffalo  conference  had  no  lawful  or  constitutional 
power  to  refer  the  selection  of  the  place  to  any  commit- 
tee or  board,  nor  to  any  other  agency.  In  October, 
1890,  the  board  of  publication,  in  pursuance  of  the 
authority  of  the  general  conference,  appointed  the  place 
for  the  next  meeting  of  the  general  conference  at 
Indianapolis,  in  the  state  of  Indiana,  and  publication 
of  the  place  selected  was  at  once  made  in  the  newspa- 
pers and  periodicals  of  the  denomination.  Bishops 
Bowman  and  Esher  were  present  at  this  meeting  of  the 
board,  and  no  question  is  made  that  the  board  was  not 
lawfully  convened.  In  the  meantime  serious  contro- 
versy had  arisen  among  some  of  the  members  of  the 
association,  which  involved  opposition  to  the  bishops 
of  the  church,  and  a  church  court  was  convened,  and 
all  the  bishops  were  deposed  from  office.  If  this  church 
trial  was  legally  convoked,  and  its  proceedings  valid, 
its  judgment  against  the  bishops  suspended  them  from 
office  until  the  next  general  conference.  Bishop  Dubs 
accepted  the  order  of  suspension,  but  Bishops  Bowman 
and  Esher  claimed  that  the  whole  proceedings  against 
them  were  absolutely  void.  Afterward  and  in  Febru- 
ary, 1891,  the  East  Pennsylvania  conference,  claiming 
to  be  the  oldest  annual  conference,  held  its  annual  ses- 
sion, and,  assuming  that  the  resolutions  of  the  Buffalo 
general  conference,  authorizing  the  board  of  publication 
to  name  and  appoint  the  place  of  meeting  of  the  next 
general  conference  were  void,  named  the  city  of  Phila- 
delphia as  the  place  for  that  meeting.  This  conference 
refused  to  recognize  Bishop  Bowman,  under  the  claim 
that  he  had  been  suspended  from  his  office  of  bishop. 
This  was  the  beginning  of  what  afterward  culminated 
in  a  division  of  the  church  into  two  contending  parties. 
An  alleged  general  conference  was  held  at  Philadelphia, 
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and  another  at  Indianapolis,  at  the  time  appointed  by 
the  general  conference  at  Bnflfalo,  each  claiming  to  be 
the  lawful  general  conference.  The  Indianapolis  con- 
ference reversed  the  proceedings  of  the  church  court 
which  suspended  the  bishops,  and  held  the  judgment  of 
suspension  to  be  absolutely  void,  and  reelected  Bishops 
Bowman  and  Esher  for  the  ensuing  four  years.  The 
Philadelphia  conference  ratified  the  suspension,  but 
reelected  Bishop  Dubs  and  two  others  to  the  office  of 
bishop.  Of  the  twenty-five  annual  conferences  which 
were  represented  in  the  two  claimed  general  conferences 
eighteen  unanimously  accredited  their  delegates  to  the 
Indianapolis  conference,  being  of  the  opinion  that  the 
suspension  of  the  bishops  was  wrongful  and  void,  and 
that  Indianapolis  was  lawfully  selected  as  the  place  to 
hold  the  conference.  In  five  of  the  remaining  annual 
conferences  Bishops  Bowman  or  Esher  appeared  to 
preside  over  their  deliberations,  and  were  excluded,  and 
the  conferences  divided,  each  claiming  to  be  the  lawful 
annual  conference.  Those  belonging  to  what  is  com- 
monly known  as  the  '^Bowman  and  Esher  party^' 
selected  delegates  to  the  Indianapolis  conference,  and 
the  **Dubs  party ^'  selected  and  sent  their  delegates  to 
the  Philadelphia  conference.  There  were  but  two  of  the 
annual  conferences  which  adhered  without  division  to 
what  is  known  as  the  **Dubs  Party. '^  When  the  two 
general  conferences  convened,  it  was  found  that  the 
total  membership  of  the  Indianapolis  conference  was 
one  hundred  and  that  of  the  Philadelphia  conference 
forty-six. 

The  controversy  involved  in  this  action  originated 
at  the  Des  Moines  annual  conference,  which  was  held 
in  the  city  of  Des  Moines  in  the  year  1890.  The  mem- 
bers of  that  conference  were  rightly  convened.  Bishop 
Bowman  appeared,  and  proposed  to  preside  at  the  con- 
ference. A  large  majority  of  the  conference  refused  to 
recognize  him  as  bishop,  and  he,  with  a  minority  of  six, 
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withdrew,  and  organized  and  held  a  conference  at 
another  place.  Each  one  of  these  claimed  conferences 
held  meetings  in  1891,  and  each  assumed  to  appoint 
preachers  to  the  different  churches  or  charges  in  the  con- 
ference. The  plaintiffs  in  the  action  are  preachers 
representing  the  majority  annual  conference,  and  they 
belong  to  what  is  known  as  the  *'Dubs  Party, '^  and 
they  demand  that  the  defendants,  who  are  preachers 
representing  the  Bowman  andEsher  annual  conference, 
be  restrained  from  attempting  to  occupy  the  pulpits  of 
certain  church  btiildings  as  ministers  of  the  Evangelical 
Association,  because  the  plaintiffs  are  invested  with  that 
right,  being  the  regularly  appointed  preachers  in  charge. 
We  have  given  a  sufiScient  statement  of  facts  to 
disclose  the  questions  involved  in  the  controversy.  If 
the  Indianapolis  general  conference  was  according  to 
the  law  and  discipline  of  the  denomination  the  reg- 
ular general  conference,  and  if  its  acts  in  declaring 
the  suspension  of  Bishops  Bowman  and  Esher  abso- 
lutely void  from  the  beginning  were  authorized  and 
valid,  we  think  the  plaintiffs  have  no  standing  in  a  court 
of  equity.  It  is  apparent  that  there  is  but  one  regular 
Evangelical  Association.  No  one  claims  that  there  are 
two  such  religious  denominations.  One  party  to  the 
controversy  in  this  suit  must  be  held  to  represent  the 
association,  and  when  that  question  is  determined  it 
appears  to  us  there  is  no  other  question  which  demands 
serious  consideration.  Either  the  Indianapolis  confer- 
ence or  the  Philadelphia  conference  was  the  legal  and 
authoritative  supreme  head  of  the  association.  This  is 
not  a  case  of  a  separation  or  schism  of  a  denomination 
involving  differences  of  views  as  to  religious  doctrine  or 
faith.  In  such  cases  it  is  everywhere  held  that  the 
party  adhering  to  the  established  faith  and  belief  of 
the  church  is  the  lawful  body,  although  it  may  be  in 
the  minority.  The  question  as  to  the  power  of  the 
bishops  and  a  majority  of  the  Buffalo  conference  to 
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select  and  appoint  the  place  of  the  next  meeting  by 
referring  the  matter  to  a  committee  must  be  determined 
by  the  proper  construction  of  section  71  of  the  Disci- 
pline, which  is  above  set  out.  The  question  has  been 
elaborately  discussed  by  counsel,  and  many  authorities 
have  been  cited  in  arguments  in  behalf  of  both  parties. 
It  is  not  our  purpose  to  review  the  decisions  of  other 
courts.  From  the  very  nature  of  the  section  of  the 
Discipline  involved  in  the  controversy,  no  case  can  be 
found  which  is  in  all  particulars  like  this,  with  the 
exception  of  two  cases  hereinafter  referred  to.  It 
appears  to  us  that  there  are  some  questions  presented 
in  argument  which  are  not  necessary  to  be  considered 
in  determining  the  main  question  presented  by  the 
record.  It  is  claimed  that  consideration  should  be 
given  to  the  fact  that  the  Des  Moines  annual  confer- 
ence, which  convened  in  1890,  acted  in  good  faith  in 
refusing  to  recognize  the  right  of  Bishop  Bowman  to 
preside  over  that  body;  and  it  is  further  contended 
that  the  action  of  the  Indianapolis  conference  in  review- 
ing the  suspension  of  the  bishops  was  ex  post  facto  j  and 
in  the  nature  of  a  bill  of  attainder,  because,  by  the  dis- 
cipline of  the  church,  the  bishops  were  suspended,  and 
not  authorized  to  act  in  the  interim  between  the  judg- 
ment of  suspension  and  the  action  of  the  general  con- 
ference which  declared  the  suspension  void.  It  appears 
to  us  that  all  these  questions,  and  others  which  are 
urged,  are  immaterial,  because  the  plaintiffs  in  this 
case,  who  are  preachers,  are  acting  under  alleged 
appointments  to  charges  made  since  the  general  confer- 
ences were  held  in  1891 ;  and,  if  the  Indianapolis  con- 
ference was  the  proper  and  rightful  general  conference, 
it  was  the  duty  of  the  plaintiffs  to  recognize  its  authority 
in  all  church  affairs  after  that  time. 

This  action  was  commenced  in  April,  1892,  and 
the  appointments  of  the  plaintiffs  to  their  present  posi- 
tions were  made  by  what  is  known  as  the  **I)ubs  Party'^ 
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in  March,  1892,  some  six  months  after  the  the  Indian- 
apolis conference  was  held.  There  can,  therefore,  be 
no  just  claim  that  the  action  of  the  Indianapolis  con- 
ference was  after  the  fact,  or  ex  post  facto  ^  so  far  as  the 
rights  of  the  plaintiffs  are  now  involved.  As  we  have 
stated,  the  Buffalo  conference  fibted  the  time  for  the 
meeting  of  the  next  general  conference.  Had  it  the 
power  to  authorize  the  board  of  publication  to  appoint 
the  place  of  said  meetingt  Or,  in  other  words,  was  the 
delegation  of  the  authority  to  appoint  the  place  such  a 
manifest  departure  from  the  law  of  the  church  as  found 
in  section  71  of  the  Discipline  as  to  be  void!  Coun- 
sel have  elaborately  discussed  the  question  whether  the 
exercise  of  the  authority  to  appoint  the  place  was  an 
executive,  legislative,  or  judicial  act.  We  think  it 
unnecessary  to  determine  that  question.  It  is  to  be 
remembered  that  the  general  conference  is  the  supreme 
executive,  legislative,  and  judicial  head  of  the  denom- 
ination. The  oldest  annual  conference  was  not  invested 
with  any  original  authority  to  act  in  the  premises.  It 
could  appoint  the  place  only  in  case  the  bishops  and  a 
majority  of  the  conference  failed  to  act  on  that  matter. 
But  the  conference  did  take  action,  and  we  think  the 
reference  of  the  place  to  the  board  of  publication  was 
not  such  a  departure  from  the  letter  or  spirit  of  the 
Discipline  of  the  church  as  to  authorize  civil  courts  to 
declare  the  action  of  the  conference  void.  It  is  not  the 
province  of  temporal  courts  to  assume  ecclesiastical 
jurisdiction.  The  decisions  of  proper  church  tribunals 
must  be  accepted  as  conclusive,  and  are  not  subject  to 
review.  In  1  High  on  Injunction  sections  310, 314,  it  is 
said:  ^*The  principle  may  now  be  regarded  as  too  well 
established  to  admit  of  controversy  that,  in  case  of  a 
religious  congregation  or  ecclesiastical  body,  which  is  in 
itself  but  a  subordinate  member  of  some  general  church 
organization,  having  a  supreme  ecclesiastical  judicatory 
over  the  entire  membership  of  the  organization,  the 
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civil  tribunals  must  accept  the  decisions  of  such  judi- 
catory as  final  and  conclusive  upon  all  questions  of 
faith,  discipline,  and  ecclesiastical  rule/'  We  regard 
the  above  as  a  clear  statement  of  a  rule  which  has  long 
been  established  in  the  courts  of  this  country,  and  we 
adopt  it  without  a  review  of  the  numerous  cases  cited 
by  counsel. 

We  might  extend  this  opinion  to  a  great  length  by 
considering  the  manner  in  which  the  general  conference 
regarded  this  and  other  provisions  of  the  law  of  the 
church.  There  is  a  history  or  line  of  precedent  acts  of 
former  general  conferences  which  strongly  tend  to  show 
that  by  the  general  usages  of  the  church  a  mere  subor- 
dinate incidental  provision  like  the  one  now  in  dispute 
was  not  regarded  of  such  importance  as  to  demand  the 
strict  and  mandatory  construction  of  the  Discipline 
contended  for  by  the  appellants.  If  such  mere  matters 
of  detail  are  required  to  be  so  magnified,  if  the  next 
general  conference  should  appoint  the  city  or  town 
where  the  succeeding  conference  should  be  held,  and 
should  fail  to  designate  the  particular  church  edifice  by 
street  and  number,  the  claim  might  be  preferred  that 
no  selection  of  a  place  was  made,  and  the  oldest  annual 
conference, '  an  inferior  and  subordinate  judicatory, 
would  again  assume  to  overrule  the  supreme  court  of 
the  association.  The  contention  of  the  appellants  is 
not  that  the  Dubs  party  and  the  East  Pennsylvauia 
conference  acted  in  ignorance  of  the  fact  that  the  board 
of  publication  had  appointed  the  place  for  the  confer- 
ence. Every  reader  of  the  church  periodicals  knew 
that  the  couference  was  to  be  held  at  Indianapolis,  and 
the  action  of  the  East  Pennsylvania  conference  was  had 
for  the  very  purpose  of  overruling  and  disregarding  the 
action  of  the  Buffalo  conference.  But  we  do  not  think 
further  elaboration  is  necessary.  In  our  opinion,  the 
appointing  of  a  place  for  the  meeting  of  the  next  con- 
ference was  merely  an  ecclesiastical   matter,    which 
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involves  no  property  or  civil  rights,  and  over  which  the 
highest  judicatory  of  the  church  has  supreme  control; 
and  that  the  plaintiffs  in  this  case  can  not  be  allowed 
to  question  the  correctness  of  the  action  of  the  Buffalo 
conference*  The  Indianapolis  conference  was  the  law- 
ful high  church  court  of  the  association,  and  was 
authorized  by  the  constitution  of  the  church  to  review 
and  declare  void  the  proceedings  which  resulted  in  the 
alleged  suspension  of  the  bishops,  and  to  elect  others 
for  the  constitutional  period,  and  that  the  annual  con- 
ferences over  which  they  presided  are  the  lawful  confer- 
ences of  the  association. 

The  precise  questions  involved  in  this  case  were 
determined  by  the  supreme  court  of  Illinois  more  than 
one  year  since  in  an  elaborate  and  well  considered  opin- 
ion (Schweiker  v.  Husser^  34  N.  E.  Rep.  1022);  and 
practically  the  same  questions  were  determined  by  the 
supreme  court  of  Ohio,  March  20,  1894,  in  which  no 
opinion  was  filed.  The  decisions  in  those  cases  appear 
to  us  to  correctly  determine  the  issues  between  these 
parties  to  this  unfortunate  controversy.  The  decisions 
in  the  cited  cases  are  in  line  with  the  views  we  have 
herein  expressed,  and  it  appears  to  us  to  be  highly 
important  that  there  should  be  a  consensus  of  judicial 
authority  on  the  question,  for  the  reason  that  conflict- 
ing decisions  will  tend  to  continue  unnecessary  strife 
and  contention,  which  should  forever  cease.  The  deci- 
sion in  the  case  in  the  Ohio  courts  was  pleaded  in  this 
case  as  an  adjudication.  We  have  not  thought  it 
important  to  determine  that  question,  because  we  are 
well  satisfied  to  dispose  of  the  case  upon  its  merits. 
The  decree  of  the  district  court  is  apfibmed. 
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State    of  Iowa  v.  Bubt  Russell  et  al.,  Appellants. 

Drawing  Ghrand  Jury :  More  Than  One  Juror  From  a  Town- 
ship. Where  a  district  contains  as  many  townships  as  there  are 
grand  jurors  to  be  drawn,  an  indictment  found  by  a  jury  having  more 
than  one  member  from  one  township  should  be  set  aside  on  motion 
made  by  defendants  who  hare  had  no  opportunity  to  challenge  the 
panel.  Code,  section  241,  as  amended  by  Acts,  Twenty-First  General 
Assembly,  chapter  42,  section  2;  Code,  sections  4260,  4337. 

Qrounds  of  Challenge.  An  indictment  for  adultery  against  a  woman 
will  not  be  set  aside  because  her  husband's  brother  was  one  of  the 
jurors  who  found  it.    Code,  Sections  4261,  4337.    (2) 

Commencing  Prosecution  for  Adultery:  Subsequent  Di- 
vorce. Where  a  husband  begins  a  prosecution  for  adultery  against 
his  wife,  a  subsequent  divorce  does  not  abate  the  prosecution,  nor 
render  him  incompetent  as  a  witness.    (8) 

Appeal  from  Harrison  District  Court. — Hon.  A.  Van 
Wagenen,  Judge. 

Satubday,  May  12,  1894. 

The  defendants  were  charged  by  indictment  with 
the  crime  of  adultery.  There  was  a  trial,  a  verdict  of 
guilty,  and  a  judgment  on  the  verdict.  The  defendants 
appeal. — Reversed. 

SanfordH.  Cochran  tor  appellants. 

John  T.  Stone  and  Thos.  A.  Cheshire  for  the  state. 

Robinson,  J. — The  indictment  alleges  that  the 
crime  charged  was  committed  on  the  fifth  day  of  Sep- 
tember, 1892,  in  Harrison  county,  in  this  state,  by  the 
defendants,  who  then  and  there  had  sexual  intercourse 
with  each  other.  At  that  time  the  defendant  Emerine 
Russell  was  the  wife  of  James  Coulthard.  He  volun- 
tarily appeared  and  testified  before  the  grand  jury,  and 
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asked  that  the  defendants  be  dealt  with  according  to 
law.  At  that  time  an  action  for  divorce,  instituted  by 
his  wife,  was  pending,  and  the  divorce  was  afterward 
granted  to  her.  She  then  married  her  codefendant, 
Burt  Russell. 

I.  The  defendants  had  not  been  held  to  await  the 
action  of  the  grand  jury,  and  had  no  opportunity  to  object 
to  it  until  after  the  indictment  had  been  found.  Before 
pleading  to  it  they  moved  to  set  it  aside  on  two  grounds, 
the  substance  of  the  first  of  which  is  that  the  grand 
jury  by  which  the  indictment  was  found  was  illegal, 
for  the  reason  that  two  of  its  piembers  were  residents 
of  the  same  township.  The  motion  was  overruled. 
As  we  understand  the  record,  at  the  term  of  court  at 
which  the  indictment  was  found,  and  after  it  was  re- 
turned, the  grand  jury  was  discharged  on  motion  of 
the  county  attorney,  for  the  alleged  reason  that  two  of 
the  grand  jurors  resided  in  the  same  civil  township, 
*'and  did  at  the  time  the  grand  jury  were  drawn.*^ 
We  do  not  think  that  action  of  the  district  court  was 
such  an  adjudication  of  the  legality  of  the  grand  jury 
as  to  affect  the  liability  of  the  defendants  under  the 
indictment  found,  and  that  must  be  determined  on  the 
merits,  without  regard  to  the  action  of  the  court  in 
discharging  the  jury.  Grand  jurors  are  drawn  sub- 
stantially as  follows:  On  or  before  the  first  Monday 
of  September  of  each  year  the  county  auditor  appor- 
tions the  number  to  be  selected  from  each  election 
precinct,  the  number  amounting  in  the  aggregate  to 
seventy-five,  and  causes  written  notices  of  the  appor- 
tionment to  be  delivered  to  one  of  the  j-udges  of  elec- 
tion in  each  precinct.  The  judges  thereupon  select 
the  required  number  of  persons,  and  return  their 
names  to  the  county  auditor  with  the  election  returns. 
Code,  sections  234,  236-238.  The  returns  thus  made 
necessarily  show  the  township  in  which  each  one  of 
the  seventy-five  jurors  resides.    When  a  grand  jury  is 
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to  be  drawn,  the  county  auditor  or  his  deputy  is 
required  to  write  out  the  names  of  persons  on  the  list 
on  separate  ballots.  Id.j  section  240.  The  drawing 
is  conducted  as  follows:  After  thoroughly  mixing  the 
ballots  so  prepared,  ^ 'the  clerk  or  his  deputy  shall  draw 
therefrom  the  requisite  number  of  jurors  to  serve  as 
aforesaid,  and  shall,  within  three  days  thereafter,  issue 
a  precept  to  the  sheriff,  commanding  him  to  summon 
the  said  jurors  to  appear  before  the  court  as  provided 
in  section  230  of  the  Code.  When  the  grand  jury 
shall  be  composed  of  five  jurors  -only,  the  number 
drawn  shall  be  eight,  and  when  the  grand  jury  shall  be 
composed  of  seven  members  the  number  of  grand 
jurors  to  be  drawn  shall  be  twelve;  provided  that  in 
drawing  such  grand  jury  not  more  than  one  person 
shall  be  drawn  as  a  grand  juror  from  any  civil  town- 
ship, excepting  where  the  grand  jury  is  by  law  required 
to  be  drawn  from  a  district  containing  fewer  civil  town- 
ships than  the  number  of  grand  jurors  required  to  be 
summoned;  in  which  case,  if  the  number'  of  civil 
townships  in  such  district  be  not  less  than  one  half  of 
the  number  of  jurors  required,  not  more  than  two  per- 
sons shall  be  drawn  as  grand  jurors  from  any  such 
township;  and,  if  the  number  of  civil  townships  be 
less  than  one  half  of  the  numbers  of  jurors  required, 
not  more  than  three  persons  shall  be  drawn  as  grand 
jurors  from  any  such  township.  If  more  persons  shall 
be  drawn  from  any  civil  township  than  are  hereby 
authorized  it  shall  be  the  duty  of  the  officer  drawing 
such  grand  jury  to  reject  all  superfluous  names  so 
drawn,  and  to  proceed  with  the  drawing  until  the 
required  number  of  jurors  shall  be  secured.'^  Code, 
section  241,  as  amended  in  1886  by  section  2,  chapter 
42,  Acts,  Twenty-First  General  Assembly.  It  has  been 
decided  frequently  that,  when  there  has  been  a  substan- 
tial compliance  with  the  provisions  of  the  law  in  draw- 
ing a  grand  jury,  an  indictment  returned  by  it  should 
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not  be  set  aside  on  account  of  some  slight  departure 
from  the  statute  in  the  drawing,  and  some  of  its  pro- 
visions have  been  held  to  be  directory.  State  v.  Ansa- 
lemey  15  Iowa,  44;  State  v.  Knight^  19  Iowa,  94;  State 
V.  Carney y  20  Iowa,  83;  State  v.  Brandt^  41  Iowa,  600. 
It  is  claimed  that  the  provisions  of  the  statute  now 
under  consideration  are  directory,  and  that  the  motion 
to  set  aside  the  indictment  on  the  ground  stated  was 
properly  overruled.  But  none  of  the  cases  cited  arose 
under  the  statute  of  1886,  and  the  part  of  that  statute 
quoted  has  not  been  held  to  be  directory  merely.  The 
case  of  State  v.  Be  Bordy  88  Iowa,  103, 55  N.  W.  Rep.  79, 
was  decided  since  it  was  enacted,  but  construed  other 
provisions  of  the  law.  In  State  v.  Beckey^  79  Iowa,  368, 
44  N.  W.  Rep.  679,  it  appeared  that  a  grand  jury  had 
been  drawn  in  manner  as  follows:  The  ballots  contain- 
ing the  names  returned  from  each  of  fifteen  townships 
were  separated  and  sealed  in  separate  envelopes.  Those 
were  placed  in  a  box,  from  which  twelve  envelopes, 
that  being  the  required  number  of  jurors,  were  drawn. 
The  ballots  in  each  envelope  were  then  taken  out, 
placed  in  a  box,  and  one  ballot  drawn  therefrom,  and 
the  person  named  on  the  ballot  drawn  was  summoned 
as  the  juror  from  his  township.  It  was  held  that  there 
was  a  substantial  departure  from  the  requirements  of 
the  statute,  and  that  an  indictment  found  by  the  grand 
jury  so  drawn  should  be  set  aside.  It  appears  to  us 
that  the  same  conclusion  must  be  reached  in  this  case. 
It  is  the  general  rule  that  "negative  terms  in  a  statute 
show  a  legislative  intent  to  make  the  provision  impera- 
tive requiring  a  strict  performance  in  respect  to  both 
time  and  manner."  23  Am.  and  Eng.  Encyclopedia 
of  Law,  455,  note  3;  Suth.  St.  Const.,  section  454; 
State  V.  Hilmantelj  21  Wis.  571 ;  Bladen  v.  Philadelphia^ 
60  Pa.  St.  464.  The  statute  in  question  does  not 
merely  direct  the  manner  of  drawing  jurors,  but  pro- 
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vides  that  "not  more  than  one  person  shall  be  drawn 
as  a  grand  juror  from  any  civil  township,"  excepting 
in  certain  cases,  when  it  becomes  necessary  to  do  so; 
and,  in  the  excepted  cases,  the  number  which  may  be 
drawn  from  one  township  is  made  as  small  as  is  practi- 
cable. The  statute  not  only  prohibits  the  drawing  of 
more  than  one  juror  from  one  township  in  such  cases 
as  this,  but  provides  expressly  that  if  more  are  drawn 
it  shall  be  the  duty  of  the  oflScer  drawing  the  jury  to 
reject  all  superfluous  names.  It  would  be  difficult  for 
language  to  express  more  clearly  the  legislative  intent 
to  prevent  the  drawing  of  more  than  one  juror  from  a 
township  in  counties  or  districts  having  as  many  town- 
ships as  there  are  jurors  to  be  drawn.  It  was  the 
intent  of  the  general  assembly  to  secure  impartial 
grand  jurors,  as  free  from  local  prejudice  and  undue 
influence  as  possible.  Jurors  are  more  likely  to  be 
influenced  by  the  excitement  and  prejudice  of  their 
locality  than  are  those  who  reside  at  a  distance  from 
it.  n  two  jurors  may  be  drawn  from  one  township,  the 
entire  panel  may  so  be  drawn.  Jurors  prejudiced  or 
unduly  influenced  by  excitement  may  not  only  exercise 
an  undue  influence  to  secure  indictments  which  should 
not  be  found,  but  also  to  defeat  the  finding  of  indict- 
ments which  the  evidence  before  the  grand  jury  de- 
mands. It  was,  no  doubt,  to  prevent  such  evils  as  these 
that  the  statute  of  1886  was  enacted;  but,  under  the 
construction  contended  for  by  the  state,  the  legislative 
intent  might,  to  a  material  extent,  be  defeated  by  care- 
less or  designing  officers.  Section  4260  of  the  Code 
authorizes  a  challenge  to  the  panel  when  not  drawn  as 
required  by  law,  but  the  defendants  had  no  oppor- 
tunity to  make  such  a  challenge.  A  motion  to  set 
aside  an  indictment  may  be  made  under  section  4337 
of  the  Code,  and  must  be  sustained  when  the  grand 
jury  *'were  not  selected,  drawn,  summoned,  impaneled 
or  sworn  as  prescribed  by  law."    It  is  clear  that  the 
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grand  jury  in  tliis  case  was  not  drawn  as  prescribed  by 
law.  Section  4538  of  the  Code  provides  that,  ''if  the 
appeal  is  taken  by  the  defendant  from  a  judgment 
against  him,  the  supreme  court  must  examine  the 
record,  and  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  substantial  rights  of  the  parties, 
render  such  judgment  on  the  record  as  the  law  de- 
mands/' But  it  can  not  be  said  that  the  error  in  this 
case  was  purely  technical,  or  that  it  appears  that  the 
substantial  rights  of  the  defendants  were  not  affected. 
We  conclude  that  a  motion  to  set  aside  the  indictment 
should  have  been  sustained  on  the  ground  stated. 

II.  The  remaining  ground  of  the  motion  to  set 
aside  the  indictment  is  that  John  Coulthard,  a  brother 
of  James,  was  a  member  of  the  grand  jury,  and  took 
part  in  its  proceedings.  That  alone  would  not  have 
been  a  sufficient  cause  for  which  to  challenge  the  juror. 
Code,  section  4261.  Nor  does  the  statute  make  it  a 
ground  upon  which  the  indictment  may  be  set  aside. 
Id.y  section  4337.  The  motion  as  to  that  ground  was 
properly  overruled. 

III.  James  Coulthard,  the  husband  of  Mrs. 
Russell  at  the  time  the  offense  charged  is  said  to  have 
been  committed,  was  permitted  to  testify  on  the  trial 
as  a  witness  against  the  defendants.  It  is  insisted  that 
his  testimony  was  not  competent,  because  she  had 
ceased  to  be  his  wife  at  the  time  it  was  given.  The 
argument  in  support  of  that  claim  seems  to  be  that,  as 
section  4008  of  the  Code  provides  that  ''no  prosecution 
for  adultery  can  be  commenced  but  on  the  complaint 
of  the  husband  or  wife,''  the  right  to  maintain  the 
prosecution  depends  upon  the  continuance  of  the 
marriage  relations;  that  the  crime  is  against  the  in- 
jured party  to  that  relation;  and  that  public  policy 
demands  the  discontinuance  of  the  prosecution  when 
that  relation  ends.  It  is  only  necessary  that  the  prose- 
cution be  commenced  by  the  husband  or  wife.    After 
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that  is  done,  it  may  be  continued  without  further 
appearance  or  action  on  the  part  of  the  one  who  com- 
menced it.  State  V.  Briggs,  68  Iowa,  419,  27  N.  W. 
Rep.  358.  If  the  offense  was  committed,  the  husband 
had  the  right  to  commence  the  prosecution,  and  the 
subsequent  divorce  and  remarriage  of  the  wife  did  not 
cancel  the  offense,  nor  bar  the  prosecution  for  it;  and 
that  is  true,  whether  the  crime  be  regarded  as  against 
the  husband  or  as  against  the  state.  The  testimony 
of  Coulthard  was,  therefore,  properly  received  in  evi- 
dence. 

IV.  In  view  of  the  conclusions  announced,  it  is 
unnecessary  to  consider  other  questions  discussed  by 
counsel.  For  the  failure  of  the  district  court  to  set 
aside  the  indictment  on  the  first  ground  of  the  motion 
which  assailed  it,  the  jitdgment  is  bevebsed. 


B.  F.  Tbeanob,  Appellant,  v.  The  Sheldon  Bank  et  al. 

Besistinfir  ForecloBure  of  Chattel  Mortgage :  Injunction  Not 
Exclusive  Method.  The  pendency  of  a  replevin  suit  to  reoover 
mortgaged  property  in  order  to  foreclose  npon  it,  enables  the  mortga- 
gor to  assert  asory  against  the  mortgagee,  in  that  action,  and,  hence, 
bars  one  to  enjoin  foreclosure,  onder  section  8317,  Code. 

Appeal  from  O^Brien  District  Court. — Hon.  F.  R.  Gat- 
nob,  Judge. 

Satubday,  May  12, 1894. 

The  plaintiflE  commenced  this  action  in  equity  to 
enjoin  the  defendants  from  foreclosing  a  chattel  mort- 
gage upon  the  ground  that  the  debt  secured  thereby 
was  largely  made  up  of  usurious  interest.  There  was 
a  hearing  on  the  merits,  and  a  decree  for  the  defend- 
ants.   PlaintiflE  appeals. — Affirmed. 
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J.  H.  Scales  and  Daniel  Mler  for  appellant. 
Boies  d  Both  for  appellees. 

BoTHEOCE,  J. — ^I.  It  appears  from  the  pleadings 
in  the  case  that  the  plaintiff  executed  a  chattel  mort- 
gage to  the  defendant  bank,  dated  September  30, 1889. 
In  the  month  of  October,  1890,  the  defendant  demanded 
possession  of  the  mortgaged  property  for  the  purpose 
of  foreclosing  the  mortgage.  The  plaintiff  refused  to 
deliver  the  property,  and  the  bank  commenced  an 
action  of  replevin,  and  the  property  was  seized  and 
advertised  for  sale  to  pay  the  mortgage  debt.  So  far 
as  appears,  the  petition,  bond,  and  writ  in  the  replevin 
suit  were  in  proper  form.  The  mortgage  debt  was  due 
and,  on  the  face  of  the  transaction,  the  bank  had  the 
right  to  foreclose  its  mortgage.  This  suit  in  equity  was 
commenced  to  restrain  and  enjoin  the  foreclosure  of 
the  mortgage,  upon  the  ground  that  nearly  all  of  the 
amount  of  the  mortgage  debt  was  usurious.  The  de- 
fendants answered,  denying  the  allegations  of  the  peti- 
tion as  to  usury,  and  the  pendency  of  the  action  of 
replevin  was  pleaded  as  a  defense.  The  plea  of  another 
action  pending  was  full  and  explicit,  and  the  pleadings 
in  the  replevin  suit  were  introduced  in  evidence  on  the 
hearing.  The  question  was  fairly  presented,  but,  so 
far  as  the  record  shows,  no  attention  was  given  to  it  in 
the  court  below  by  the  plaintiff,  and,  so  far  as  we  are 
advised,  the  action  of  replevin  is  now  pending  and  un- 
disposed of. 

One  of  the  grounds  of  demurrer  to  a  petition  is 
**that  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause.''  Code,  section  2648. 
The  bank  could  not  demur  because  the  ground  of 
demurrer  did  not  appear  on  the  face  of  the  petition. 
In  such  case  it  is  required  that  the  objection  shall  be 
taken  by  answer.    Code,  section  2650. 


May  1894]  Tbeanob  v.  Bank.  577 

"It  is  claimed  by  appellant  that  the  two  actions  are 
unlike  because  the  issues  are  not  the  same;  and,  to 
support  this  contention,  our  attention  is  called  to  the 
supposed  cause  of  detention  set  out  in  the  petition  in 
the  replevin  suit.  That  cause  is  alleged  to  be  that 
there  was  a  prior  mortgage  on  the  property.  The 
cause  of  detention  is  a  formal  averment  required  to  be 
made  in  the  petition.  It  does  not  make  an  issue  be- 
tween the  parties.  There  was,  in  fact,  no  issue  made 
in  the  replevin  suit.  But  it  was  an  action  involving 
the  right  of  the  mortgagee  to  foreclose  his  mortgage, 
and  the  defendant  in  that  action  was  called  upon  to 
interpose  any  defense  he  had  to  the  foreclosure.  He 
could  plead  usury,  payment,  or  any  other  defense  to 
the  mortgage  debt.  He  did  not  do  that,  but  com- 
menced this  independent  action  in  equity,  and  he 
claims  that  he  has  the  right  to  maintain  the  action 
under  section  3317  of  the  Code,  which  is  as  follows : 
'^The  right  of  the  mortgagee  to  foreclose,  as  well  as  the 
amount  claimed  to  be  due  may  be  contested  by  anyone 
interested  in  so  doing,  and  the  proceeding  may  be 
transferred  to  the  district  court,  for  which  purpose  an 
injunction  may  be  issued  if  necessary.''  It  has  been 
held  by  this  court  that  the  right  to  maintain  an  action 
under  this  section  of  the  statute  is  not  absolute.  It 
was  so  held  in  Sweet  v.  Oliver j  56  Iowa,  744,  10  N.  W. 
Rep.  275,  where  the  following  language  was  employed: 
**We  do  not  believe  the  meaning  and  intent  of  the 
statute  is  that  an  injunction  should  issue  and  the  trans- 
fer be  made  in  all  cases  as  a  matter  of  right,  but  that 
it  may  be  done  when  necessary  to  protect  the  rights  of 
anyone  interested.  If  there  is  a  full  and  complete 
remedy  at  law,  then  the  general  rule  applies  that  a 
resort  to  equity  can  not  be  sanctioned.''  So  in  the 
case  at  bar.  Every  right  of  the  plaintiff  herein  could 
have  been  fully  protected  in  the  action  of  replevin,  and 
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he  had  no  right  to  resort  to  an  independent  action  in 
equity.  We  are  thus  met  with  this  question  at  the 
threshold  of  the  consideration  of  the  case.  We  are  not 
at  liberty  to  pass  it,  and  decide  whether  the  claim  of 
usury  was  established  by  the  evidence.  The  decree 
will  be  affirmed,  but  without  prejudice  to  the  plainti£E 
to  make  such  a  defense  as  he  may  have  in  the  action  of 
replevin,  if  that  action  is  yet  pending.    Affibmed. 


Minnie  Shaffeb  et  al.  v.  Joseph  R.  McCbackin  et  al.y 

Appellants. 

Paid  Jud^rment:  Bxecution  Sale :  Proof  of  Payment.  Pay- 
ment of  a  jadgment  to  the  attorneys  who  obtained  it  may  be  shown 
by  parol  eyidenoe.    (1) 

Same.  An  aoconnt  book  of  snoh  attorney  (deceased)  is  inoompetent  to 
show  that  no  snoh  payment  was  made,  esi>eoially  where  no  statatory 
foundation  is  laid,  and  in  absenoe  of  proof  that  it  is  the  only  aooonnt 
book  of  the  attoruey.    (2) 

Title  on  Bale  Under  suoh  Jud^rment.  When  a  judgment  is  in  fact 
paid,  though  unsatisfied  of  record,  a  sale  thereunder  conyeys  no 
title.     (3) 

Holder  of  sheriff's  deed:  not  m  position  of  creditor.  Where  the 
'  execution  defendant,  in  whom  the  legal  title  is,  desires  to  consummate 
an  express  trust  in  parol  by  placing  the  title  in  the  heirs  of  his  wife, 
those  heirs  have  standing  in  an  action  to  set  aside  a  Toid  sheriff's  deed, 
and  to  quiet  title  to  the  land  covered  by  it,  and  the  holder  of  such 
deed  can  not  object  to  the  consummation  of  such  trust.    (3) 

Appeal  from  Jefferson  District  Court. — Hon.  H.  0. 
Tbavebse,  Judge. 

Satubdat,  May  12, 1894. 

Action  to  set  aside  a  sheriff  ^s  sale  of  certain  prem- 
ises, and  to  quiet  the  title  to  the  same  in  the  plaintiffs. 
Decree  for  plaintiffs,  and  the  defendants  aj;>peaL— 
AffirmecU 
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Leggett  <&  McKemey  for  appellants. 
Janes  <&  Fullen  for  appellees. 

Grangeb,  C.  J. — ^Barbara  Iver  was  a  judgment 
creditor  of  John  GF.  Weitzel,  in  the  sum  of  three  thou- 
sand, nine  hundred  and  ten  dollars  and  fifty  cents.  On 
this  judgment  there  are  conceded  payments  of  three 
thousand,  five  hundred  and  twenty  dollars  and  fifty- 
six  cents,  made  on  and  before  June  1, 1870.  Barbara 
Iver  died,  and,  by  bequest,  her  husband,  John  Iver, 
became  the  owner  of  the  judgment,  which  he  assigned 
to  the  defendant  Joseph  R.  McCrackin,  who  took  exe- 
cution on  the  judgment,  levied  on  the  land  in  question, 
and  after  sale,  and  the  expiration  of  redemption,  he 
took  a  sheriff's  deed  therefor.  Minnie  Shaffer  and  her 
coplaintiffs  are  heirs  of  Amelia  Weitzel,  deceased,  who 
was  the  wife  of  John  Gt.  Weitzel,  in  whom,  they  allege 
was  the  title  to  the  land,  and  they  aver  that  it  was  not 
the  land  of  John  G.  Weitzel  at  the  time  of  the  levy  and 
sale,  but  that  of  Amelia  Weitzel,  and  that  her  heirs  are 
the  owners  thereof.  Some  conveyances  of  the  land 
were  made  that  need  not  be  set  out.  They  also  allege 
that,  prior  to  the  assignment  of  the  judgment  to  de- 
fendant McCrackin,  it  had  been  fully  paid,  and  issue 
was  taken  thereon.  The  payment,  if  made,  was  to  the 
attorneys  of  Barbara  Iver,  Slagle  &  Acheson,  who  rep- 
resented her  in  her  suit  in  which  the  judgment  was 
obtained.  Slagle  and  Acheson  are  both  deceased.  The 
payment,  if  made,  was  about  seven  hundred  dollars. 
The  district  court  took  the  case  under  advisement,  and 
prepared  the  following  opinion,  showing  its  conclusions 
of  fact  and  law: 

**I.  Was  the  judgment  on  which  the  land  in  ques- 
tion was  sold,  paid  off  before  the  sheriff's  sale !  This  will 
depend  on  whether  the  alleged  seven  hundred  dollars 
payment  on  said  judgment  was  in  f^tt  made.    The 
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payment  of  a  judgment  may  be  proved  by  parol  evi- 
dence. Hollenbeck  v.  Stanberry^  38  Iowa,  325.  Pay- 
ment made  to  the  attorney  of  record  who  procured  the 
judgment,  before  his  authority  is  revoked,  or  before 
due  notice  of  such  revocation  is  given  to  the  judgment 
defendant,  is  binding  on  the  judgment  plaintiff.  2 
Black,  on  Judgm. ,  section  986.  The  assignee  of  a  judg- 
ment takes  it  subject  to  all  equities  and  defenses.  School 
District  v.  Schreinery  46  Iowa,  172.  Mr.  I.  D.  Jones 
testifies  that  the  alleged  seven  hundred  dollars  payment 
was  in  fact  made  within  his  personal  knowledge.  This 
testimony  is  competent  and  pertinent.  It  can  not  be 
disregarded.  And  Mr.  Jones,  in  his  evidence,  states 
the  circumstances  of  said  payment  so  clearly,  so  fully, 
and  with  such  minuteness  of  detail,  that  I  am  not  at 
liberty  to  say  that  he  is  mistaken,  or  that  the  facts  have 
faded  from  his  memory. 

*'II.  What  evidence  is  produced  against  this  pos- 
itive testimony  of  Mr.  Jones?  Really,  there  is  none. 
The  account  book  of  Messrs.  Slagle  &  Acheson,  to  prove 
the  nonpayment  of  the  seven  hundred  dollars,  is  incom- 
petent— First,  because  items  of  money  received  or  paid 
are  not  the  subject  of  book  account,  and  can  not  be 
proved  in  that  way  (Vdth  v.  HaggCy  8  Iowa,  163); 
TouYhg  V.  Jones  J  Id.^  220);  second^  the  proper  founda- 
tion was  not  laid  for  the  introduction  of  said  book 
(McClain's  Code,  section  4908;  1  Greenl.  Ev.,  section 
118,  note) ;  and,  third,  the  book  being  introduced  to 
prove  a  negative,  it  should  for  that  reason  be  shown 
that  all  the  account  books  of  Slagle  &  Acheson,  likely 
to  contain  the  seven  hundred  dollars  item,  are  before 
the  court.  How  can  you  prove  that  an  item  was  not 
entered  on  any  book  by  simply  introducing  one  book 
in  evidence,  and  without  showing  that  to  be  the  only 
account  book? 

A  sale  of  property  under  a  judgment  which  has 
b^en  satisfied  is  void,  even  though  the  satisfaction  does 
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not  appear  of  record,  and  the  purchaser  has  no  knowl- 
edge that  the  judgment  has  been  paid.  12  Am.  and 
Eng.  Encyclopedia  of  Law,  p.  150e,  note  6,  and  author- 
ities there  cited;  Craft  v.  Merrill^  14  N.  Y.  456;  Car- 
penter V.  Stilwelly  11  N.  Y.  on  page  71.  The  judgment 
is  the  power  back  of,  and  authorizing,  the  execution 
sale.  If  the  judgment  has  been  paid  oflE,  the  power  is 
gone,  and  no  title  passes,  even  to  an  innocent  pur- 
chaser. He  who  buys  at  a  judicial  sale  must,  at  his 
peril,  see  that  there  is  a  valid,  subsisting  power  to 
make  the  sale.  See  authorities  last  cited;  and,  espe- 
cially, see  Craft  v.  Merrill^  14  N.  Y,  on  page  461,  and 
Carpenter  v.  Stilwell,  11  N.  Y.,  on  page  71.  If  the 
judgment  in  question  was  satisfied  before  the  sheriff's 
sale,  as  I  think  the  evidence  shows,  then  J.  R.  Mc- 
Crackin  acquired  nothing  by  his  purchase.  He  has  no 
right,  title,  or  interest  whatever  in  the  premises  in  dis- 
pute. 

III.  ''But  what  right,  title,  ;or  interest  in  said 
premises  have  plaintiffs,  or  the  other  parties  to  the 
suitt  It  may  be  truly  said  that  they  must  recover,  if 
at  all,  on  the  strength  of  their  own  right,  and  not  on 
the  weakness  of  McCrackin's  claim.  Yet  they  need 
not  have  a  perfect  title  to  said  premises,  as  against  J. 
R.  McCrackin.  If  they  have  any  right  or  equity 
therein,  they  should  be  protected  as  against  him  who 
has  no  right  whatever.  It  matters  not  that  other  per- 
sons may  be  able  to  assert  rights  in  said  premises  as 
against  plaintiffs.  That  fact,  if  it  exists,  can  not  preju- 
dice Mr.  McCrackin,  whose  interest  in  the  land  may  be 
represented  by  zero.  See,  as  bearing  on  this  question, 
Craft  V.  Merrilly  14  N.  Y.  456.  Before  proceeding  to 
point  out  what  I  conceive  to  be  a  tenable  ground  on 
which  plaintiffs  can  stand,  let  me  say  that,  in  my  opin- 
ion, their  counsel  must  abandon  the  claim  that  Amelia 
and  J.  G.  Weitzel  conveyed  the  land  in  question  to 
Peter  Roth  in  trust  for   Amelia's  heirs.      Such  an 
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alleged  trust  would  be  an  express  trust,  and  would  have 
to  be  in  writing.  Code,  section  1934;  McClain  v.  Mo- 
Clain,  57  Iowa,  167,  10  N.  W.  Rep.  333.  Roth  and 
wife  conveyed  the  land  to  J.  Gt.  Weitzel.  Weitzel 
claims  that  this  is  not  what  he  wanted.  He  desired 
the  premises  conveyed  to  his  and  Amelia^s  children,  or 
to  someone  in  trust  for  them.  Weitzel  claims  that  he 
never  accepted  Roth's  deed,  and  tries  to  repudiate  said 
conveyance.  But  I  think  the  weight  of  the  evidence 
shows  that  J.  Gt.  Weitzel  solicited  Roth  to  convey  the 
land  to  him,  and  that  said  conveyance  is  valid  and 
binding  as  between  the  parties.  Roth  no  longer  claims 
the  premises  under  the  deed  from  Amelia  and  J.  G. 
Weitzel  to  him.  J.  Gt.  Weitzel  is  willing  and  anxious 
that  his  and  Amelia's  children  should  have  the  land. 
J.  R.  McCrackin  can  not  object  to  such  a  consummation. 
No  one  can,  unless  it  be  creditors,  if  any,  of  J.  G. 
Weitzel.  K  there  be  such  creditors,  their  rights  could 
not  and  are  not  attempted  to  be  determined  in  this 
suit." 

Our  consideration  of  the  evidence  leads  us  to  the 
same  conclusion  as  to  the  fact  of  payment.  The  legal 
conclusions  are  supported  by  authority,  and,  in  so  far 
as  they  are  essential  to  a  conclusion  of  the  case,  they 
are  approved,  and  the  judgment  will  stand  affibmed. 


Jos.  Howe  et  al.^  Appellants,  v.  W.  M.  Howe  et  al. 

Tenancy  in  Common:  What  Terminates.  Where  heira  to  land 
agree  that  one  of  them  shall  prooore  a  tax  title  and  convey  it  to  their 
mother,  the  tenancy  in  common  ends.    (1) 

Same:  adversb  possession.  If  the  mother  agrees  that  the  tax  title  pro- 
cured shall  Test  in  the  heir  who  procures  it,  and  he  takes  possession 
of  the  land  and  pays  taxes  upon  it,  such  possession  is  adrerse  to  the 
other  heirs.    (2) 
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Appeal  from  Linn  District  Court. — ^Hon.    James    D. 
GFiFFEN,  Judge. 

Satubdat,  Mat  12, 1894. 

Action  in  equity  to  quiet  title  to  a  certain  four 
acre  tract  of  land.  Decree  was  entered  dismissing  plain- 
tiffs^ petition,  from  which  decree  they  appeal.-Jj^rmet?. 

Bickely  Crocker  <&  Christie  for  appellants. 

Davis  A  Voris  for  appellees. 

Given,  J. — ^I.  Morris  Howe  died  intestate  about 
the  year  1857,  seized  of  the  four  acres  of  land  in  con- 
troversy. The  plaintiffs  and  defendants  are  all  heirs 
at  law  of  the  said  Morris  Howe,  some  being  his  chil- 
dren, others  being  his  grandchildren,  and  each  entitled 
to  a  share  in  said  land,  unless  such  right  is  defeated  by 
the  facts  alleged  and  proven.  The  following  facts 
appear  without  dispute,  or  are  fairly  established  by  the 
evidence:  Morris  Howe  left  surviving  him  Matilda 
Howe,  his  widow,  who  continued  to  occupy  and  reside 
upon  the  land  after  his  death  until  about  the  year  1873 
or  1874,  when  the  dwelling  house  was  destroyed  by  fire, 
after  which  she  resided  at  Troy,  in  Linn  county,  until 
her  death,  in  1882.  After  the  death  of  Morris  Howe  it 
was  agreed  among  his  children  that  their  mother, 
Matilda  Howe,  was  to  have  the  land,  and  that,  in  order 
to  carry  out  that  agreement,  John  A.  Howe  was  to 
procure  a  tax  deed  running  to  him,  and  was  then  to 
deed  the  land  to  Mrs.  Howe.  Mrs.  Howe  paid  the 
taxes  up  to  and  including  1874.  In  1876  the  land  was 
sold  for  the  taxes  of  1875,  and  John  A.  Howe  after- 
ward procured  an  assignment  of  the  certificate,  on 
which  he  received  a  treasurer's  deed  on  July  30, 1881, 
which  was  recorded  August  3, 1881.  After  the  destruc- 
tion of  the  dwelling,  the  land  was  only  available  for  use 
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as  a  pasture,  and  of  but  little  value  for  that,  the  value 
of  its  use  not  being  equal  to  the  amount  of  its  taxes. 
For  these  reasons  Mrs.  Howe  declined  to  pay  any  more 
taxes,  and  so  informed  John  A.  Howe,  and  also  told 
him  that  he  could  have  the  land  if  he  wanted  to  take  it 
and  pay  the  taxes.  John  A.  Howe  took  sole  possession 
of  the  land  in  1876  or  1877,  built  some  fence  thereon, 
and  continued  to  occupy  it  and  to  pay  the  taxes  up  to 
the  time  of  his  death,  in  1886.  Because  of  his  agree- 
ment with  his  mother  that  he  should  take  the  land,  he 
never  executed  a  conveyance  to  her  after  acquiring  the 
tax  title.  John  A.  Howe  left  a  will  devising  this  land 
to  the  defendants,  his  children,  and  they  have  been  in 
sole  possession  and  have  paid  aU  taxes  since  his  death. 
Neither  of  the  plaintiflEs,  nor  any  person  for  them,  has 
at  any  time  prior  to  the  commencement  of  this  action 
asserted  any  claim  or  right  in  said  land,  or  to  the  rents 
thereof,  nor  have  they  offered  to  pay  the  taxes  or  to 
refund  any  part  of  the  taxes  paid. 

II.  Plaintiffs  rely  upon  the  familiar  rule  that 
seisin  and  possession  of  one  tenant  in  common  is  the 
seisin  and  possession  of  the  others,  and  therefore  con- 
tend that  the  seisin  and  possession  of  John  A.  Howe 
and  of  the  defendants  was  not  adverse.  If  the  agree- 
ment among  the  children  of  Mrs.  and  Mr.  Howe  to  give 
the  land  to  their  mother  was  effectual,  then  they  are 
not  tenants  in  common.  True,  they  make  no  convey- 
ance or  written  promise  to  convey  to  their  mother,  but 
did  agree  that  an  adverse  title — a  tax  title — should  be 
permitted  to  accrue  to  John  A.  Howe,  which  he  was  to 
convey  to  their  mother,  and  thereby  invest  her  with 
her  ownership  of  the  land.  If  John  A.  Howe  had  con- 
veyed to  his  mother  after  he  acquired  the  tax  title, 
these  heirs  could  not  well  question  her  ownership. 
He  did  not  convey,  because  of  the  subsequent  agree- 
ment between  him  and  his  mother  that  he  should  keep 
the  land.    It  is  quite  clear,  we  think,  that  the  children 
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of  Morris  Howe,  having  thus  agreed  to  part  with  their 
interest  in  this  piece  of  land,  were  not,  therefore,  ten- 
ants in  common.  There  is  no  doubt  but  that  John  A. 
Howe  and  these  defendants  have  been  in  possession  all 
these  years  under  a  claim  of  right  based  upon  the  fore- 
going facts,  and  we  think  it  fairly  appears  from  the 
circumstances  that  the  plaintiffs,  or  those  under  whom 
they  claim,  knew  that  John  A.  Howe  was  claiming  the 
land  adversely  to  them.  It  may  be  true,  as  claimed, 
that  Mrs.  Howe  furnished  the  money  to  buy  the  tax 
certificate,  and  that  the  tax  deed  is  void  because  of  an 
insufficient  description ;  but  the  fact  remains  that  the 
children  of  Morris  Howe  agreed  that  the  land  should 
go  to  their  mother  by  means  of  a  tax  title,  that  that 
tax  title  was  procured  and  that  she  agreed  that  John 
A.  Howe  should  retain  it.  It  is  said  that  a  tenant 
in  common  can  not  acquire  a  tax  title  as  against  his 
cotenants.  That  rule  does  not  apply  in  the  face  of  such 
agreement  as  we  find  to  have  been  made  in  this  case. 
It  is  unnecessary  that  we  discuss  the  facts  further.  Our 
conclusion  is  that,  by  the  agreement  to  give  their  inter- 
est in  the  land  to  their  mother,  the  children  of  Morris 
Howe  parted  with  that  interest,  and  that  the  possession 
of  John  A.  Howe,  and  of  the  defendants  under  him, 
was  open,  notorious,  and  adverse,  and  known  to  the 
plaintiffs,  or  to  those  under  whom  they  claim,  to  have 
been  so.    The  decree  of  the  district  court  is  affibmed. 


Minnie  Hall  v.  The  Inoobporated  Town  of  Manson, 
Iowa,  Appellant. 

Personal  Injury :  Damages.  An  instrnotion  which  allows  damages 
for  mental  snffering  which  inclades  peril,  and  also  for  peril  as  a  dis- 
tinct element,  is  erroneous.     (6) 

Sams.  Peril  preceding  injnry,  of  which  peril  plaintiff  is  at  the  time  igno- 
rant, is  an  improper  element  of  damages.    (6) 

Same :  SaminffS  of  Wife.  A  wife  can  not  recover  for  a  lessening  of 
her  oapaoity  to  perform  the  duties  of  a  housewife.    (7) 
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Instruotion :  Degree  of  Care.  Instraotionsoonstmed,  and  held,  with 
othere,  to  charge  properly,  that  the  daty  of  a  town  was  to  make  its 
crossings  reasonably  safe  for  travelers.     (3) 

Samx.  Listraction  cotistnied,  and  held  to  charge  properly,  thatplaintifTs 
daty  was  to  ose  ordinary  care  at  all  times,  bat  that  there  might  be  a 
difference  in  what  amonnted  to  ordinary  care  in  daytime  and  what  in 
nighttime.    (4) 

Error  Without  Prejudioe:  Instructions.  An  instruction  may 
assume  the  existence  of  undisputed  facts.    <4) 

Sams:  failxtrb  to  instbuot:  fbaotioe  on  appeal.  The  objection  that 
there  was  an  omission  to  charge  on  an  essential  point,  can  not  be 
raised  for  the  first  time  in  this  court.     (6) 

Appeal  from  Calhoun  District  Cowrt. — Hon.  GFeobqe  tV. 
Paine,  Judge. 

Satubdat,  May  12, 1894. 

Action  for  damages  resulting  from  personal  inju- 
ries. Trial  to  jury.  Verdict  for  plaintiflE.  Defendant 
appeals. — Beversed. 

E.  A.  Walton  and  Stevenson  <&  Lavender  for  appel- 
lant. 

Botsfordj  Realy  d  HeaJy  for  appellee. 

E[iNNE,  J. — ^I.  In  1891  the  defendant  town,  for 
the  phrpose  of  laying  its  mains  for  .water,  had  excavated 
a  ditch  about  six  feet  deep  on  and  along  Second  street, 
and  near  the  north  side  thereof,  which  excavation 
extended  across  Main  street  in  said  town.  There  was 
a  crossing  on  the  west  side  of  Main  street  extending 
over  said  Second  street,  and  said  excavation  came  up  to 
the  sides  of  said  crossing  near  the  north  side  of  Second 
street.  This  sidewalk  crossing  was  three  feet  wide. 
The  excavation  spoken  of  had  existed  for  some  weeks 
prior  to  the  occurrence  of  the  injury  in  question.  A 
water  pipe  had  been  laid  in  the  bottom  of  the  ditch, 
but  the  ditch  had  not  been  filled,  prior  to  the  accident. 
On  the  evening  of  October  20,  1891,  plaintiff   and 
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another  lady  undertook  to  pass  over  said  Second  street 
on  the  crossing  before  mentioned,  and  in  doing  so,  plain- 
tiff fell  into  the  excavation,  and  suflEered  the  injury  for 
which  she  now  seeks  to  recover.  It  is  claimed  on  part 
of  plaintiff  that  in  attempting  to  cross  the  street  she  was 
in  the  exercise  of  due  care,  and  that  the  night  was  dark ; 
that  there  was  no  light  or  signal  to  warn  her  of  the 
excavation,  nor  any  barriers  to  prevent  her  from  falling 
into  it;  that  she  was  unable  to  discover  the  limits  of 
the  crossing  by  reason  of  the  darkness;  that  she  had 
no  knowledge  of  the  existence  of  the  excavation,  and 
that  the  defendant  was  negligent  in  not  erecting  bar- 
riers to  prevent  pedestrians  from  falling  into  the  exca- 
vation, and  in  failing  to  place  a  light  or  signal  thereat. 
The  defendant  admitted  its  incorporation,  and  that 
plaintiff's  claim  had  not  been  paid,  and  denied  all  the 
other  allegations  of  the  petition.  There  was  a  verdict 
for  three  thousand  dollars  for  plaintiff. 

II.  Very  many  errors  are  assigned  and  argued, 
some  of  them  arising  upon  the  admission  and  rejection 
of  evidence.  As,  for  errors  in  the  giving  of  instruc- 
tions, the  case  must  be  reversed,  we  need  not  consider 
the  errors  above  referred  to ;  for  on  another  trial  the 
same  questions  are  not  likely  to  arise.  Nor,  in  view  of 
our  disposition  of  the  case,  would  it  be  proper  for  us  to 
pass  upon  the  sufficiency  of  the  evidence  to  support  the 
finding  of  the  jury,  as  it  may  be  materially  different  on 
another  trial. 

III.  It  is  urged  that  the  court  erred  in  giving 
the  second  instruction.    In  this  instruction  the  jury 

lis  told  that  defendant  is  bound  to  keep  its  streets, 
sidewalks  and  crossings  in  a  safe  condition  for  public 
travel.  In  the  third,  fourth,  and  seventh  instructions 
the  jury  was  properly  told,  in  substance,  that  it  was 
the  defendant's  duty  to  use  ordinary  care  and  skill  to 
make  its  streets  and  crossings  reasonably  safe  for  the 
use  of  travelers;   and  in  the  third  instruction  it  waa 
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told  that  defendant  was  not  obliged  to  keep  the  crossing 
absolutely  safe.  Considering  all  of  these  charges 
together,  we  do  not  think  it  can  be  justly  claimed 
that  the  jury  was  misled  to  the  defendant's  prejudice. 
We  think  it  may  fairly  be  presumed  from  the  entire 
charge  that  the  jury  would  understand  that  the  duty 
of  defendant  went  only  to  the  extent  of  using  ordinary 
care  in  keeping  its  crossings  in  a  reasonably  safe  con- 
dition for  the  use  of  travelers. 

IV.  Complaint  is  made  of  the  sixth  instruction 
given  by  the  court.  It  is  as  follows:  *The  plaintiff 
was  on  her  part  held  to  the  exercise  of  ordinary  care, 
but  she  was  not  bound  to  a  greater  degree  of  care  in  the 
nighttime  than  in  the  daytime.  And  in  determining 
this  question  you  are  to  take  into  consideration  the  place 
where  it  happened,  the  time  of  night,  the  construction 
and  width  of  the  crossing,  and  the  declarations  of  the 
plaintiff  at  or  immediately  after  the  injury  happened, 
in  reference  thereto,  if  you  find  she  made  any  such  dec- 
larations, and  all  the  other  circumstances  in  evidence 
surrounding  the  transaction.  The  same  degree  of  care 
is  to  be  used  at  all  times,  but  greater  caution  or  watch- 
fulness should  be  exercised  at  night  than  in  the  day- 
time.'' This  instruction  is  criticised  by  counsel^  firsts 
as  assuming  that  plaintiff  had  in  fact  received  the 
injury;  second,  because  it  directed  the  jury  to  consider, 
as  bearing  on  the  question  of  negligence,  the  construc- 
tion and  width  of  the  crossing;  thirds  because  it  was 
uncertain,  misleading,  and  inconsistent.  It  is  true  that 
by  the  pleadings  the  fact  of  injury  was  denied  by 
defendant,  and  hence  may  be  said  to  be  a  question  for 
determination  by  the  jury,  under  the  evidence. 

We  fail,  however,  to  find  any  conflict  whatever  in 
the  evidence  touching  the  fact  that  plaintiff  was  in  fact 
injured  by  falling  into  the  excavation.  There  is  noth- 
ing to  show  that  the  injury  was  received  at  any  other 
time,  or  in  any  other  manner.    If  it  be  conceded  that 
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the  instruction  is  open  to  the  charge  that  it  assumes 
that  the  accident  occurred  by  reason  of  plaintiff's  fall- 
ing into  the  ditch,  still  it  could  work  no  prejudice  to 
defendant,  as  all  of  the  evidence  shows  that  such  was 
the  fact.  Under  such  circumstances  it  is  not  error  for 
the  court  in  an  instruction  to  assume  the  existence  of  a 
fact  about  which  there  is  no  conflict  in  the  evidence, 
and  which  fact  is  fully  established  by  the  evidence. 
Buss  V.  The  War  EagUy  14  Iowa,  363 ;  Hughes  v.  Monty y 
24  Iowa,  499;  State  v.  Meshekj  61  Iowa,  316,  16  N.  W. 
Rep.  143;  Wood  v.  Porter,  56  Iowa,  161,  9  N.  W.  Rep. 
113.  We  see  no  error  in  that  part  of  the  charge  which 
directs  the  jury  to  take  into  consideration  all  the  cir- 
cumstances surrounding  the  accident,  including  the 
construction  and  width  of  the  crossing,  in  determining 
as  to  whether  or  not  plaintiflE  was  in  the  exercise  of 
ordinary  care.  In  any  event,  no  prejudice  could  have 
resulted  to  defendant  from  this  direction  of  the  court. 
Nor  do  we  think  that  the  claim  that  the  instruction  was 
misleading,  uncertain,  and  inconsistent  is  well  founded. 
It  may  be  conceded  that  the  thought  which  the  court 
undertook  to  express  as  to  the  degree  of  care  required 
of  the  plaintiff  was  not  happily  stated,  and  not  as 
clearly  as  it  might  have  been.  By  the  instruction  the 
jury  was  told,  in  substance,  that  the  same  degree  of 
care  was  to  be  used  at  all  times,  but  that  greater  cau- 
tion or  watchfulness  might  be  required  at  night  than  in 
the  daytime.  .  This  rule  is  held  in  Stier  v.  City  of  Oska- 
loosay  41  Iowa,  357.  Now,  the  degree  of  care  in  such  a 
case  is  ordinary  care,  whether  the  accident  occurs  in  the 
daytime  or  nighttime.  What  will  constitute  ordinary 
care,  however,  wiU  depend  upon  circumstances,  and 
these  may  well  include  a  consideration  of  the  fact  as 
to  whether  the  accident  occurred  in  the  daytime  or 
nighttime;  and,  if  at  night,  it  might  be  that  more  cau- 
tion and  watchfulness  would  be  required  to  be  shown 
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in  order  to  establish  the  fact  that  the  plaintiff  was.  in 
fact,  at  the  time  of  the  injury,  in  the  exercise  of  ordinary 
care.  In  either  case  the  degree  is  the  same, — ordinary 
care — ^but  the  facts  establishing  such  a  degree  of  care 
may  de  different.  As  we  have  indicated,  the  instruc- 
tion is  not  happily  worded,  but  still  we  do  not  think  it 
is  justly  open  to  the  criticism  made. 

V.  It  is  said  that  the  court,  in  its  charge,  fails  to 
instruct  the  jury  touching  the  matter  of  notice  to  the 
defendant,  of  the  excavation.  It  is  true  that  the  jury 
was  not  advised  by  the  instructions  as  to  the  fact  that 
the  defendant,  in  order  to  be  held  liable,  must  have 
had  actual  notice  of  the  defect,  and  an  opportunity 
thereafter  to  remedy  it  prior  to  the  accident  complained 
of,  or  that  it  must  have  existed  for  such  a  length  of 
time  prior  to  the  accident  and  have  been  so  obvious,  as 
that  it  may  be  presumed  that  the  defendant  had 
knowledge  of  it,  and  an  opportunity  to  remedy  it.  The 
jury  should  have  been  fully  instructed  as  to  aU  the  ele- 
ments essential  to  plaintiff's  recovery,  and  this  would 
include  this  matter  of  notice.  No  instruction  was  asked 
by  the  defendant  upon  this  branch  of  the  case.  While 
it  is  a  general  rule  that  a  case  will  not  be  reversed  for 
a  failure  to  instruct  on  some  point  upon  which  an 
instruction  would  have  been  proper,  and  while  in  such 
cases  it  is  usually  incumbent  on  the  complaining  party 
to  ask  an  instruction,  yet  such  is  not  the  invariable 
rule,  especially  in  cases  wherein  the  omitted  instruction 
is  essential  to  a  full  and  proper  submission  of  the  case 
and  necessary  for  the  proper  guidance  of  the  jury.  But 
we  are  not  called  upon  to  decide  whether  the  failure  to 
thus  instruct  on  the  question  of  notice  was  reversible 
error  in  this  case,  as  we  do  not  find  that  this  question 
was  presented  to  the  court  below.  For  aught  that 
appears,  it  is  made  for  the  first  time  in  this  court,  and 
under  such  circumstances,  we  can  not  pass  upon  it. 
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VI.  In  the  eleventh  instruction  the  jury  was  told 
that,  if  they  found  for  plaintiff,  in  assessing  her  dam- 
ages, they  might  take  into  consideration,  among  other 
things,  what  would  compensate  her  *'for  the  peril,  if 
any,  that  the  jury  may  find  that  she  was  subjected  to, 
from  the  evidence  in  this  case."  It  is  insisted  that  in 
this  respect  the  instruction  was  erroneous.  ^ 'Peril," 
is  defined  by  Webster  as  'instant  or  impending  dan- 
ger; risk;  hazard;  jeopardy;  exposure  to  injury,  loss, 
or  destruction."  Another  definition  is,  **To  expose  to 
danger;  to  hazard;  to  risk;  to  jeopard."  And  still 
another  is,  **To  be  in  danger."  Without  determining 
whether  damages  can  be  recovered  for  the  peril  one  is 
in  after  he  is  conscious  that  an  injury  is  impending 
and  unavoidable,  and  prior  to  the  actual  infliction  of 
the  injury,  we  conclude  that  for  other  reasons  the 
instruction,  as  given,  was  erroneous.  It  is  some- 
what lengthy,  and  we  can  not  set  it  out  in  full,  but 
the  phraseology  of  it  is  such  that  it  may  fairly  be 
said  to  be  open  to  the  construction  that  the  peril 
spoken  of  might  be  such  as  would  ensue  as  a  result  of 
the  injury.  The  instruction  is  not  limited  to  the 
peril  incident  to  the  time  the  plaintiff  was  falling  into 
the  excavation,  and  when  she  knew,  or  might  perhaps 
be  put  in  fear,  of  physical  injury  as  a  result  of  the  fall. 
K  the  peril  spoken  of  related  to  a  time  anterior  to  her 
fall,  it  certainly  was  not  a  proper  element  of  damages, 
for,  as  she  testifies,  she  did  not  know  of  the  existence 
of  the  excavation  prior  to  stepping  into  it.  It  follows 
she  could  not,  prior  to  that  time,  have  been  conscious 
of  danger.  In  one  sense  any  one  might  be  said  to  be  in 
peril, — that  is,  subjected  to  possible  danger  and  risk, 
who  chanced  to  cross  the  street  where  this  excavation 
was,  even  though  he  did  not  fall  into  it.  But  damages 
are  not  to  be  allowed  for  a  risk  to  one  who  is  not  con- 
scious of  the  impending  danger,  and  when  no  physical 
injury   is   sustained.    BaUway  Co.  v.  McOinnis^  26 
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Pac.  Rep.  (Kan.)  453.  It  is  said  that  no  prejudice 
could  result,  because  peril  is  included  in  mental  pain 
and  suflfering,  for  which  the  court  properly  told  the 
jury  plaintiff  might  recover.  It  is  a  suflBcient  answer 
to  this  that  the  instruction  was  not  so  worded  as  to 
imply  that  the  peril  referred  to  was  included  in  mental 
pain  and  suffering.  The  jury  was,  by  the  instruction, 
given  to  understand  that  peril  was  a  distinct,  inde- 
pendent, and  additional  element  of  damages,  for  which 
recovery  could  be  had;  an  element  in  addition  to  all 
the  other  elements  of  damage  set  forth  in  the  instruc- 
tion. In  our  view  of  the  instruction,  its  wording 
would  warrant  the  jury  in  allowing  damages  for  mental 
pain  and  .suffering,  which  would  include  peril,  and 
also  for  peril  as  a  distinct,  independent,  and  additional 
element  of  damage,  thereby  allowing  double  compen- 
sation for  the  peril  that  plaintiff  was  in,  which  would 
be  erroneous.  See  Railway  Co.  v.  BrunJcer^  26  N.  E. 
Eep.  (Ind.  Sup.)  178. 

VII.  In  the  eleventh  instruction  the  court  also 
told  the  jury:  **And  in  assessing  the  plaintiff's  dam- 
ages, if  a  permanent  injury  has  been  proven  from  the 
evidence,  the  jury  may  take  into  consideration  the 
permanent  loss  and  damage,  if  any  is  proved,  arising 
from  any  disability  resulting  to  the  plaintiff  from  the 
injury  in  question,  which  renders  the  plaintiff  less 
capable  of  attending  to  her  ordinary  duties  than  she 
would  have  been  if  the  injury  had  not  been  received.'' 
The  same  thought  is  expressed  in  the  twelfth  and 
thirteenth  instructions  in  somewhat  different  language. 
The  evidence  is  that  plaintiff  is  a  married  woman; 
that  as  such  her  duties  are  that  of  a  wife  keeping  house 
for  her  husband.  Being  such,  and  not  engaged  in 
business  on  her  own  account,  recovery  for  loss  of  her 
services  could  be  had  only  by  the  husband.  It  is  said 
in  Van  Doran  v.  MardeUj  48  Iowa,  188:  **We  know  of 
no  legislation  which  changes  the  relations  of  husband 
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and  wife  so  as  to  give  the  headship  of  the  family  in 
any  case  to  the  wife.  He  is  still  bound  for  her  sup- 
port, and  entitled  to  her  earnings,  when  she  is  not 
engaged  in  business  on  her  own  account."  In  Tuttle 
V.  Bailway  Co.y  42  Iowa,  521,  the  court  said:  **The 
plaintiff  in  the  case  before  us  was  engaged  in  no  other 
than  domestic  services  as  the  maternal  head  of  the 
husband's  family.  Whatever  time  she  lost  or  would 
lose  would  have  been  devoted  to  his  employment,  and 
the  loss  was  her  husband's  for  which  she  had  no  right 
to  recover.  If  we  admit  her  right  to  recover,  defend- 
ant would  be  twice  liable,  for  assuredly,  under  the 
rules  of  law,  the  husband  may  recover  for  such  losses 
as  were  sustained  by  her.''  In  Fleming  v.  Town  of 
Shenandoah,  67  Iowa,  508,  25  N.  W.  Rep.  752,  it  is 
said:  *'She  can  not  recover  for  loss  of  time  occasioned 
by  an  injury,  if  her  occupation  is  that  of  a  mere  house- 
wife in  the  family  of  her  husband."  See,  also,  Mewhirter 
V.  Hattevij  42  Iowa,  288;  Grant  v.  Green,  41  Iowa,  88; 
Lyle  V.  Gray  J  47  Iowa,  153;  Nichols  v.  Railway  Co., 
68  Iowa,  736,  28  N.  W.  Rep.  44.  Under  the  rule  as 
laid  down  in  the  above  cases  it  is  clear  that  plaintiff 
could  not  recover  damages  by  reason  of  having  by  the 
injury  been  rendered  less  capable  of  attending  to  her 
ordinary  duties  as  a  housewife.  As  for  loss  of  her 
services,  the  husband  alone  could  recover,  so  for  a 
partial  loss  of  such  services,  resulting  from  her  im- 
paired ability  by  reason  of  the  injuiy,  he  only  can 
recover.  For  the  reasons  given,  the  case  must  be 
kevebsed. 

Vol.  90—38 
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State  op  Iowa,  Appellant,  v.  Chicago,  Bxjblington  & 
QuiNOY  Railway  Company;  Same  v.  Chicago  & 
Nobthwestebn  Railway  Company;  Same  v.  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company; 
Same  v.  Chicago,  Rhode  Island  &  Pacific  Rail- 
way Company;  Same  v.  Sioux  City  &  St.  Paul 
Railway  Company. 

Bailroad  Oommisedon:    Authority  to  Make  Joint  Bates: 

The  statute  aQthorizing  railroads  to  establish  a  tariff  of  joint  through 
rates,  to  be  filed  with  the  commission,  does  not  authorize  the  commis- 
sion to  establish  such  rates.  Chapter  28,  Acts  Twenty-second  Gen- 
eral Assembly.    (8) 

Joint  Bate,  Defined:  A  rate  for  shipment  over  more  than  one  road  is 
a  joint  rate,  though  the  order  fix  the  part  which  each  road  shall 
charge.    (8) 

Same:  noticb  of  intention  to  fix,  essential.  A  joint  rate  ordered  by 
the  commissioners  under  section  3,  chapter  17,  Acts  Twenty-third 
(General  Assembly,  and  section  17,  chapter  28,  Acts  Twenty-second 
General  Assembly,  is  not  binding,  unless  notice  of  intention  to  fix 
such  rate  is  given  as  provided  in  said  acts.    (8) 

Party  Plaintiff:  Actions  by  the  commission  to  enforce  its  orders 
must  be  brought  in  the  name  of  the  state.  (2)  Debmeb,  J.,  took  no 
part. 

Appeal  from  Pottawattamie  District  Court. — Hon.  H.  E. 
Deemeb,  Judge. 

Monday,  May  14, 1894. 

Actions  in  equity  for  the  enforcement  of  a  certain 
order  made  by  the  board  of  railroad  commissioners  of 
Iowa.  Demurrers  to  petitions  sustained;  and  plaintiff 
electing  to  stand  upon  its  pleading,  and  refusing  to 
plead  further,  its  petitions  in  each  case  were  dismissed 
at  its  costs.  From  these  rulings  and  judgments,  plain- 
tiff appeals. — Affirmed. 

John  T.  Stonej  Attorney  General,  and  T.  C.  Daw- 
son  for  the  state. 

J.  W.  Blythey  N.  M.  Hubbard^  T.  8.  Wright^  John 
T.  Fishy  Wright  <&  Saldivin  and  Smith  McFherson  for 
appellees. 
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KiNNE,  J. — !•  In  February,  1891,  'separate  peti- 
tions in  equity  were  filed_in  the  Pottawattamie  distrfct 
court  by  theafEomey  general,  at  the  instance  of  the 
Tioard  of  railroad  commissioners  of  the  state,  and  in 
their  name^  as  such  commissioners^.against  each  of  the 
'defendants,  which  said  petition,  as  finally  amended 
averred,  in  substance:  That  plaintiffs  were  railroad 
commissioners  of  the  state  of  Iowa.  That  defendant 
"was  and  is  a  railway  corporation  and  common  carrier 
owning  and  operating  a  railroad  in  this  state.  That  its 
line  of  railway  in  Iowa  is  intersected  or  joined  by  the 
lines  of  other  railways;  and  it  is  necessary,  proper  and 
convenient,  in  facilitating  transportation,  for  freight  to 
be  shipped  over  both  lines,  for  which  purpose  a  trans- 
fer of  freight  from  one  line  to  the  other  at  the  place  of 
intersection  is  necessary.  That  in  conformity  with 
chapter  28,  Acts  Twenty-second  General  Assembly, 
the  said  board,  during  the  year  1888,  made  for  the 
railway  companies  of  this  state,  including  the  defend- 
ants, a  schedule  of  reasonable  maximum  rates  of 
charges  for  transportation  of  freight  and  cars.  That 
before  fixing  said  rates  under  section  17,  chapter  28, 
Acts  Twenty-second  General  Assembly,  said  commis- 
sioners published  notice,  as  required,  and  fixed  a  time 
and  place,  when  and  where  they  would  proceed  to  fix 
and  determine  said  rates;  the  place  being  the  office  of 
the  commissioners,  at  the  capitol,  in  Des  Moines,  and 

the  time  being  the day  of  June,  1888,  and  less 

than  sixty  days  before  said  act  took  effect.  That  at 
said  time  and  place  the  commissioners  afforded  all 
firms,  persons,  corporations,  and  common  carriers  an 
opportunity  to  be  heard.  That  after  making  such 
maximum  rates  they  caused  notice  to  be  given  as 
required  by  law.  That  on  October  9,  1890,  said  origi- 
nal schedule  of  rates  was  so  revised  and  modified  that 
there  was  in  force  in  Iowa,  as  the  maximum  rates 
adopted,  fixed,  and  established  by  said  commissioners, 
the  rates  adopted  in  June,  1888;  and  on  October  9, 
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1890.  That  on  making  said  revision  they  caosed  notice 
to  be  published  for  two  consecutive  weeks  in  a  public 
newspaper  in  the  city  of  Des  Moines-,  in  this  state, 
stating  the  date  of  the  taking  effect  of  said  rates.  That, 
prior  to  the  promulgation  of  the  order  hereafter  referred 
to,  persons  interested  demanded  and  requested  of  the 
railway  companies  doing  business  in  this  state,  includ- 
ing the  defendant,  to  establish  reasonable  joint  through 
rates  for  the  transportation  of  freight  between  points 
on  their  respective  lines  within  the  state,  and  to  receive 
and  transport  freight  and  cars  o  ver  such  roads  as  the 
shippers  might  direct.  That  said  companies  and 
defendant  have  failed  and  refused,  on  said  demand,  and 
before  the  promulgation  of  said  order,  to  establish 
through  joint  rates,  or  to  establish  and  charge  reason- 
able rates  for  such  through  shipments.  That  persons 
interested  did  make  application  to  the  board  of  railroad 
commissioners  to  establish  joint  rates,  and  upon  such 
application  said  board  did  on  July  31,  1890,  formulate 
and  fix  the  following  reasonable  schedule,  and  give 
the  following  notification  thereof:  **July  31,  1890, 
the  commissioners  made  the  following  ruling,  to 
apply  to  all  shipments  of  freight,  of  any  kind  whatso- 
ever, originating  and  terminating  within  the  state, 
under  the  commissioner's  schedule  of  reasonable  max- 
imum freight  rates  heretofore  established,  or  that  may 
be  hereafter  established:  Iowa  Freight  Bates.  Re- 
vised Schedule  of  Reasonable  Maximum  Rates  for  the 
Transportation  of  Freight  within  the  state  of  Iowa. 
Notice  is  hereby  given  that  in  pursuance  of  the  Acts  of 
the  Twenty-second  General  Assembly  of  the  state  of 
Iowa,  and  of  the  Acts  of  the  Twenty-third  General 
Assembly  of  the  state  of  Iowa,  the  schedule  of  reasona- 
ble maximum  rates  of  charges  for  the  transportation  of 
freight  within  the  state-  of  Iowa  now  in  effect  on  the 
respective  lines  of  railway  of  said  state  have  been 
irevised  and  amended  by  the  adoption  of  the  following: 
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Prom  and  after  the  fifteenth  day  of  August,  1890,  the 
following  railroad  companies  engaged  in  the  business 
of  common  carriers,  and  doing  business  within  the 
state  of  Iowa  (here  follow  names  of  all  railroad  com- 
panies in  Iowa),  shall  be  governed  by  the  following 
rule  in  making  rates  for  freight  passing  over  two  or 
more  lines  within  the  state:  The  maximum  rate  of 
freight  to  be  charged  by  any  railroad  company  receiv- 
ing business  from  a  shipper  at  a  station  on  its  line 
within  the  state  of  Iowa,  destined  to  a  point  within  the 
state  of  Iowa  on  another  line  of  railroad,  or  receiving 
freight  origiuating  within  the  state  of  Iowa  on  the  line 
of  another  railroad,  and  destined  to  a  point  within 
the  state  of  Iowa  on  its'  line,  shall  be  eighty  per 
cent,  of  the  Iowa  tariflE  rate,  which  becomes  effective 
August  1,  1890.  ♦  ♦  ♦  The  rates  fixed  by  the 
commissioners,  June  18,  1890,  are  hereby  revoked.*' 
That  printed  copies  of  the  above  order  and  schedule 
were  sent  to  and  received  by  all  railway  companies 
doing  business  in  this  state  upon  August  4, 1890.  That 
the  application  and  said  notification  were  made  after 
said  joint  rates  were  promulgated,  August  22, 1890, 
the  following  notice  was  sent  to  all  railroads  doing 
business  in  Iowa:  **0n  July  31,1890,  a  revised  sched- 
ule of  rates  was  issued  from  this  office,  applying  to 
Iowa  freight  received  from  or  delivered  to  another  line 
of  railway.  Such  schedule  became  effective  on  the 
fifteenth  instant;  due  notice  of  the  same  having  been 
given  as  required  by  law,  and  a  copy  of  which  schedule, 
order,  and  notice  is  inclosed  herewith.  Up  to  this 
date,  no  information  has  been  received  at  this  office  as 
to  whether  it  is  your  intention  to  comply  with  the  rates 
so  established.  Your  attention  is  again  directed  to  this 
matter,  and  you  are  called  upon  to  obey  said  order  of 
the  commissioners,  and  to  immediately  put  in  force 
said  schedule.  Will  you  advise  the  commissioners, 
within  ten  days  from  the  date  hereof,  as  to  whether 
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you  are  applying  this  schedule  to  the  business  of  your 
linef  That  said  railroads  did  not  agree  upon  a  divi- 
sion of  charges  among  themselves,  nor  did  they  put 
into  effect  said  schedule.  That,  on  October  9,  1890, 
the  defendant  and  all  other  railroad  companies  in  the 
state  having  failed  to  establish  joint  through  rates,  said 
board  made  and  promulgated  an  order  in  the  same 
form  as  is  heretofore  set  out.  That  said  order  was 
published  as  required  by  law.  That  said  companies, 
including  defendant,  refuse  to  comply  therewith.  That 
said  order,  and  the  rates  provided  therein,  are  just, 
reasonable  and  lawful.  The  second  count  sets  out, 
largely,  the  same  facts,  and  bases  the  order  made  on 
power  claimed  to  have  been  given  under  Acts  of  the 
Twenty-second  General  Assembly,  chapter  28,  and  sec- 
tion 1,  chapter  17,  Acts  of  the  Twenty-third  General 
Assembly.  The  prayer  is  that  a  decree  be  entere57 
declaring  said  order,  the  rates  established  thereby,  and 
the  schedule  of  maximum  rates,  as  modified  thereby, 
to  be  just  and  reasonable,  and  that  a  mandatory  in- 
junction issue,  compelling  obedience  to  and  compliance 
with  said  order.  April^  1,  1893,  the  state  was  subst: 
tuted  in  each  case  as  plaintiff.  Each  of  the  defendants 
demurred*  for  many  reasons,  averring  that  the  facts 
stated  did  not  show  that  plaintiff  was  entitled  to  the 
relief  prayed;  that  the  state  was  not  the  proper  party 
plaintiff;  that  there  was  a  defect  of  parties  defendant; 
that  the  court  had  no  jurisdiction  of  the  subject  of  the 
action;  that  no  notice  was  given  of  the  promulgation 
of  the  rates  in  question,  as  required  by  law;  that  said 
board  did  not  fix  joint  rates  for  the  several  companies 
forming  a  through  line;  that  no  notice  was  given  of 
the  intention  to  make  such  order,  nor  any  application 
made  therefor;  that  reasonable  time  was  not  given 
defendant,  after  said  rates  were  promulgated,  to  agree 
upon  a  division  of  charges,  but  in  the  first  instance  a 
division  was  made  of  a  through  rate,  allotting  to  da- 


ce* 
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fendant  a  portion  thereof,  contrary  to  law;  that  there 
is  no  allegation  that  any  demand  was  ever  made  upon 
defendant  to  put  in  rates  for  the  transportation  of 
freight  delivered  to  it  at  a  station  on  its  line,  and 
destined  to  a  station  on  the  line  of  another  road;  that 
the  exclusive  remedy  for  the  wrongs  complained  of  is 
provided  by  chapter  17,  Acts  of  the  Twenty-third  Gen- 
eral Assembly,  and  the  board  did  not  proceed  in  con- 
formity therewith;  that  the  order  made  is  not  enforce- 
able in  equity;  that  the  law  and  order  impair  tne 
obligation  of  contracts,  and  are  in  violation  of  section 
10,  article  1,  of  the  constitution  of  the  United  States,  ^ 
and  of  section  21,  article  1,  of  the  constitution  of  the 
state  of  Iowa ;  that  said  act  and  order  are  in  violation 
of  sections  9  and  18,  article  1,  of  the  constitution  of  the 
state  of  Iowa,  and  of  article  14  of  amendments  to  the 
constitution  of  the  United  States,  in  that  they  seek  to 
compel  defendant  to  enter  into  contractual  obligations 
with  other  companies  against  its  will,  without  due 
process  of  law,  and  without  just  compensation,  and  inj 
other  respects;  that  there  is  no  allegation  in  the  peti- 
tion that  the  commissioners  ever  fixed  a  joint  rate  for 
shipment  over  defendant's  line,  and  any  line  connected 
therewith;  that  the  schedule  sought  to  be  enforced 
fixes  for  defendant  a  lower  rate  for  identically  the  same 
service  than  is  fixed  in  the  schedule  claimed  to  be  a 
schedule  of  reasonable  rates;  that  the  schedule  is  dis- 
criminative; that  the  act  confers  judicial  powers  on 
the  commissioners,  contrary  to  law;  that  it  is  an  at- 
tempt to  regulate  commerce  between  states,  and  is 
void.  The  court  sustained  the  demurrers;  and  plain- 
tiflE  electing  to  stand  upon  its  pleadings,  and,  refusing 
to  further  plead,  the  petitions  were  dismissed  at  its 
cost. 

II.    It  is  contended  that  the  state  is  not  the  proper 

party  plaintiff;  that  the  action  should  be  prosecuted  in 

The  name  of  the  commissioners.    In  answer  to  this 
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claim,  it  may  be  said  that  the  ruling  in  the  case  of 
Smith  V.  Railway  Co.,  86  Iowa,  202,  53  N.  W.  Eep.  128, 
was  intended  to  settle  the  practice  in  all  cases  instituted 
by  the  board  of  railroad  commissioners  to  enforce  or- 
ders and  rulings  made  by  them,  and  we  see  no  good 
reason  for  making  a  distinction  between  that  case  and 
those  at  bar. 

III.  Some  preliminary  questions,  which  do  not 
involve  the  validity  of  the  law,  are  raised,  which  must 
be  determined  at  the  outset,  and  which,  to  our  minds, 
are  decisive  of  these  cases: 

-r^   Firsty  it  is  conceded  that  no  notice  of  an  intention 
)to  fix  these  rates  was  ever  given  by  the  railway  com- 

/  missioners  to  defendants.  On  the  part  of  the  state,  it 
IS  contended  that  the  schedule  of  rates  in  controversy 
is  but  a  revision  of  the  schedule  of  reasonable  maximum 
rates  fixed  and  promulgated  in  1888,  so  that  no  such 
notice  was  necessary.  The  defendants  contend  that 
the  schedule  of  1890  is  in  no  sense  a  revision  of  the 
schedule  of  1888,  but  an  independent  and  original 
schedule.  If  the  latter  claim  is  correct,  it  seems  to  be 
conceded,  anH'is  undoubtedly  true,  that  the  giving  of 
notice  of  an  intention  to  fix  such  rates,  in  advance  of 
making  them,  was  a  requirement  of  the  law  absolutely 
necessary  to  be  complied  with,  in  order  to  confer  juris- 
diction on  the  board  to  fix  the  rates  in  controversy.  It 
will  be  observed  that  one  count  of  the  petition  is 
based  on  the  thought  that  under  the  act  of  1888,  and 
the  first  section  of  the  act  of  1890,  the  commissioners 
had  power  to  establish  joint  rates,  and  that  the  schedule 
in  controversy  was  made  without  regard  to,  and  not 
by  virtue  of,  the  subsequent  provisions  of  the  act  of 
1890.  If  a  joint  rate  could  be  established  under  the^y 
act  of  1888,  as  seems  to  have  been  attempted,  then  I 
the  failure  to  give  notice  is  justified  by  the  fact  that  \ 
that  act  only  required  such  notice  when  the  original  \ 
s(»>hedule  was  made,  not  of  a  revision  thereof;  and  if  \ 
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the  schedule  in  controversy  is  merely  a  revision  of  that 
of  1888,  made  by  virtue  of  the  power  given  in  said  act, 
the  objection  that  no  notice  of  an  intention  to  make  it 
was  given  would  not  be  weU  taken.  The  determination  / 
of  the  question,  then,  as  to  whether  notice  of  an  inten- 
tion to  fix  the  rates  and  make  the  schedule  in  question 
was  an  act  essential  to  confer  jurisdiction  on  the 
board  to  make  it,  involves  a  finding  as  to  the  power  of 
the  board  to  make  a  joint  rate  under  the  act  of  1888.  I 
The  act  of  1888  provides  only  for  the  fixing  of  single 
rates  for  each  road,  while  the  act  of  1890  makes  pro- 
vision for  the  establishment  of  joint  rates  applicable  to 
two  or  more  lines  of  road.  There  is  nothing  in  the  act 
of  1888,  chapter  28,Jouching  joinrrates,  except  the  fol- 
Towinglpro  vision  in  section  7  of  that  act :  *  *  And  in  cases 
where  passengers  and  freight  pass  over  continuous  lines 
or  routes  in  this  state  operated  by  more  than  one  com- 
mon carrier  and  the  several  common  carriers  operating 
such  lines  or  routes,  have  established  joint  tariffs  of 
rates  or  fares  or  charges  for  such  continuous  lines  or 
routes,  copies  of  such  joint  tariffs  shall  also  in  like 
manner  be  filed  with  said  commissioners,'^  etc.  This 
section  contemplates  that  such  joint  rates  may  be  agreed 
upon  by  the  railway  companies,  and  in  such  case  pro- 
vision is  made  for  the  commissioners  to  make  publica- 
tion thereof.  Nowhere  in  that  act  is  any  power  con- 
f erred  to  makT  joint  ratesT  Jiut  itis  claimed  that  such 
"powerls*conferred  by  the  first  section  of  the  act  of  1890, 
in  connection  with  the  act  of  1888.  We  are  unable  to 
see  that  the  first  section  of  the  act  of  1890  confers  any 
new  or  additional  powers  upon  the  board  of  railway 
commissioners.  That  section  reads:  * 'That  chapter  28 
of  the  Acts  of  the  Twenty-Second  General  Assembly 
be  and  the  same  hereby  is  amended  as  follows:  That 
said  chapter  28  of  the  Acts  of  the  Twenty-Second  Gen- 
eral Assembly  shall  not  be  construed  to  prohibit  the 
making  of  rates  by  two  or  more  railroad  companies  for 
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the  transportation  of  property  over  two  or  more  of  their 
respective  lines  of  railroad  within  this  state,  and  a  less 
charge  by  each  of  said  railroad  companies  for  its  portion 
of  such  joint  shipment  than  it  charges  for  a  shipment 
for  the  same  distance  wholly  over  its  own  line  within 
the  state,  shall  not  be  considered  a  violation  of  said 
chapter  28  of  the  Act  of  the  Twenty-Second  General  As- 
sembly, and  shall  not  render  such  railroad  company 
liable  to  any  of  the  penalties  of  said  act,  but  the  pro- 
visions of  the  section  shall  not  be  construed  to  permit 
railway  companies,  establishing  joint  rates,  to  make  by 
such  joint  rates  any  unjust  discrimination  between  the 
different  shipping  points  or  stations  upon  their  respect- 
ive lines  between  which  joint  rates  are  established,  and 
any  such  unjust  discrimination  shall  be  punished  in  the 
manner  and  by  the  penalties  provided  by  chapter  28  of 
the  Acts  of  the  Twenty-Second  General  Assembly.^' 
Now,  it  will  be  seen  that  this  section  in  no  way  relates! 
or  refers  to  the  railway  commissioners,  nor  does  it  in-l 
crease  or  diminish  their  powers.     It  simply  provides^ 
that  the  companies  may  by  agreement  make  a  joint 
through  rate  over  two  or  more  lines,  and  each  charge 
therefor  a  less  sum  than  is  charged  for  a  like  shipment 
for  the  same  distance  wholly  over  its  own  line  within 
the  state.     It  follows,  then,  if  the  power  to  establish  a 
joint  rate  exists  at  all  outside  of  the  provisions  of  the 
subsequent  section  of  the  act  of  1890,  it  must  be  by  vir- 
tue of  the  act  of  1888  alone./  It  is  said  by  the  attorney 
general,  in  his  argument:    '*The  latter  sections  of  the 
act  of  1890  give  to  the  commissioners  the  power,  per- 
haps, to  make  such  a  through,  continuous  rate.     This 
power,  if  it  exists,  has,  however,  not  been  attempted  to 
be  exercised.    *   *   •   The  first  section  only  amends  the 
law  of  1888  in  respect  of  discrimination.     The  latter 
sections  confer  the  power  to  adopt  a  new  method  of 
procedure  to  obtain  an  object  which  can  also  be  attained 
under  the  powers  previously  existing.  ^ ^    The  argument, 
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then,  is  that  the  order  is  so  made  as  that  it  does  not 
prescribe  a  joint  rate,  but  an  independent  rate  for  each 
road;  hence,  it  was  properly  made,  under  the  Acts  of 
1888,  without  notice,  being  a  mere  revision  of  the  sched- 
ule made  in  1888.  We  do  not  think  this  claim  is  well 
founded.  A  rate  fixed  to  govern  two  or  more  roads,  as 
To'ashipment  which  passes  over  all  of  them,  while  in 
one  sense  a  separate  rate  as  to  each,  in  that  it  fixes  the 
rate  at  a  certain  per  cent,  of  what  each  might  charge 
for  a  like  shipment  for  the  same  distance  wholly  over 
its  own  line,  is  nevertheless,  in  legal  effect,  a  joint  rate, 
and  must  be  treated  as  such.  It  is  said  in  Railway  Co. 
V.  Dey,  82  Iowa,  312,  48  N.  W.  Rep.  98:  ^'And  it  is 
equally  plain  that  the  joint  rates  of  charges  cover 
all  the  charges  for  the  transportation  over  two  or  more 
roads,  as  though  they  constituted  one  road,  the  rates 
fixed  determining  the  whole  charges.  It  is  also  plain 
that  these  joint  rates  consist  of  the  separate  rates  of 
each  separate  road.^' 

Now,  the  rate  fixed  by  the  schedule  in  question  was 
for  a  through  shipment  over  two  or  more  lines  of  road. 
That  the  form  of  the  order  provided  that  each  road 
constituting  the  one  line  should  only  charge  eighty  per 
cent,  of  a  certain  other  rate  for  the  same  kind  of  traffic 
did  not  make  the  rate  any  the  less  a  joint  rate,  because 
the  rate  and  schedule  in  question  applied  only  to 
through  joint  shipments;  and  a  rate  applicable  only  to 
a  continuous  shipment  over  two  or  more  lines  of  road 
must,  of  necessity,  be  a  joint  rate,  no  matter  what  the 
form  of  phraseology  of  the  order  fixing  it  may  be. 
Any  other  holding  would  result  in  authorizing  the  rail- 
road commissioners  to  establish,  promulgate,  and  have 
in  effect,  at  the  same  ti  ne,  and  applicable  to  the  same 
road,  two  different  schedules  of  rates  for  the  same 
identical  service.  Suppose  two  or  more  railroad  com- 
panies mutually  agreed  that,  for  all  through  shipments 
over  their  respective  lineSi  each  company  should  have. 
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as  its  proportion  of  the  entire  charge,  eighty  per  cent, 
of  what  it  might  lawfully  charge  for  a  like  shipment 
for  the  same  distance  wholly  over  its  own  line.     Could 
there  be  any  question  that  a  shipment  made  over  such 
lines,  and  under  such  circumstances,  would  be  a  joint 
through  shipment,  and  the  rate  a  joint  through  rate, 
regardless  of  the  plan  by  which  division  between  the 
several  roads  of  the  entire  sum  to  be  charged  should 
be  made!    The  law  expressly  provides  for  just  such 
agreements.     Then  why  is  such  a  rate,  if  made  by  the 
commissioners,  any  the  less  a  joint  rate  than  it  would 
have  been  if  entered  into  voluntarily  by  the  interested 
companies!    The  character  of  the  rate  in  controversy, 
as  to  being  a  joint  rate  or  a  local  rate,  must  be  deter- 
mined from  the  shipment  it  is  applicable  to ;  and,  if  to 
a  shipment  which  is  to  be  continuous  over  two  or  more 
lines  of  road — that  is,  a  through  shipment — that  fact 
fixes  its  character  as  a  joint  rate.    The  law  did  noB^ 
intend  that  the  commissioners  might  fix  in  the  first 
instance  a  rate  for  each  road  which  should  be  prima 
facie  evidence  of  a  reasonable  maximum  rate,   and 
thereafter,  without  setting  aside  such  rate,  fix  another  I 
less  rate  for  the  same  service,  and  over  the  same  road,   \ 
which  should  also  be  prima  fade  evidence  of  a  reasona-    * 
ble  maximum  rate  therefor.    The  statute,  as  we  have^^' 
seen,  authorizes  the  several  companies  to  agree  upon 
joint  rates.     The  authority  thus  granted  them  is  not  to 
make  rates  independent  of  each  other,  and  having  no 
relation  to  another  line  of  railway,  and  at  a  less  rate 
than  is  charged  over  its  own  line  of  railway  for  the 
same  service,  but  the  rates  are  to  be  joint  rates  over 
two  or  more  lines  of  road.    Now,  the  eighty  per  cenfT 
which  the  commissioners^  order  authorizes  each  road 
to  charge  simply  determines  its  proportion  of  a  joint 
rate,  not  a  local  rate;  and  the  order  itself  is  a  joint  rate 
order,   applicable,   as  we  have    seen,  to  continuous, 
through  shipments  over  two  or  more  lines  of  road.   By 
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the  act  of  1890  (section  3,  ch.  17)  it  is  provided  that 
the  board,  in  making  joint  rat^s,  ^ 'shall  be  governed, 
as  near  as  may  be,  by  all  the  provisions  of  chapter  28, 
Acts  of  the  Twenty-second  General  Assembly. '^    In^ 
section  17  of  said  chapter,  it  is  provided  ''that,  before  \ 
finally  fixing  and  deciding  what  the  original  maximum 
rates  and  classification  shall  be,  it  shall  be  the  duty  of 
the  railroad  commissioners  to  publish  ten  days'  notice 
in  two  daily  papers  published  in  Des  Moines  setting 
forth  in  such  notice  that  at  a  certain  time  and  place  they 
will  proceed  to  fix  and  determine  such  maximum  rates 
and  classification;  and  they  shall  at  such  time  and 
place  as  soon  as  practicable  afford  to  any  person,  firm, 
corporation  or  common  carrier  who  may  desire  it,  an 
opportunity  to  make  an  explanation  or  showing  or  to 
furnish  information  to  said  commissioners  on  the  sub- 
ject of  determining  and  fixing  such  maximum  rates 
and  classification.^'    Now,  clearly,  the  rate  in  contro-^ 
versy,  being,  as  we  hold,  a  joint  rate,  and  not  a  revis-  I 
ion    of  the    schedule    of   1888,  is  an    original    rate, ! 
independent  of  the  rate  fixed  in  1888;  and  the  board  j 
have  no  power  to  fix  and  adopt  the  same  without  giving, 
the  notice  provided  by  law,  applicable  to  an  original 
rate.     No  such  notice  was  given.     The  giving  of.  the/ 
notice  is  jurisdictional,  and  hence  the  rate  fixed  with-j 
out  it  IS  not  binding — ^is,  in  fact,  of  no  validity  what^ 
ever. 

IV.  Many  other  questions  are  elaborately  discussed 
by  counsel.  As,  however,  for  the  reason  heretofore 
given,  the  judgments  below  must  be  affirmed,  and  the 
same  questions  may  not  arise  on  another  trial,  we  need 
not  discuss  them.  Without  determining  whether  there 
is  a  defect  of  parties  defendant,  it  may  be  said  that  the 
question  may  not  be  free  from  doubt.    Affibmed. 

DEEBfEB,  J.,  took  no  part. 
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Isabel  Richards,  Appellant,  v.  S.  J.  Richards  et  al. 

Will :  Election  by  Widow:  Refusal  to  Take  Under  Will.  A 
will  giving  the  widow  a  life  use  of  the  homestead  does  not  bar  her 
from  also  taking  her  distributiye  share,  nor  does  filing  a  written 
refusal  to  take  under  the  will.     (2) 

Will,  Construed.  Where  a  will  permits  a  son  to  farm  all  land  left 
under  it,  upon  a  certain  rent,  and  gives  the  mother  the  right  to  lease 
it  to  others  if  he  does  not  pay  such  rent,  and  also  provides  that  the 
son  shall  have  part  of  the  land  in  fee,  upon  caring  for  the  wants  of 
his  mother  for  life,  he  is  entitled  to  such  land  in  fee  upon  complying 
with  that  condition,  but  he  must  pay  rent  upon  it  during  the  life  of 
the  mother.     (4) 

Appeal  from  Oreene  District  Court. — ^Hon.  George  W. 
Paine,  Judge. 

Monday,  May  14, 1894. 

The  plaintiflf  is  the  widow  of  Richard  Richards, 
deceased,  and  the  defendants  are  his  children  and  heirs 
at  law.  This  action  was  brought  by  the  plaintiflf  for 
the  purpose  of  procuring  a  decree  by  which  her  distrib- 
utive share  in  certain  land  owned  by  the  deceased 
should  be  set  apart  to  her,  and  also  to  determine  other 
rights  which  she  claimed  under  the  provisions  of  the 
last  will  and  testament  of  her  husband.  The  defend- 
ant, S.  J.  Richards,  claimed  that  he  was  the  equitable 
owner  of  part  of  the  land,  and  that  it  was  not  burdened 
with  a  widow's  distributive  share.  He  also  claimed 
that  the  plaintiflE  had  no  right  in  the  estate  based  upon 
said  will.  A  decree  was  entered  which  was  favorable 
to  the  claims  made  by  said  defendant,  and  the  plaintiflE 
appeals. — Modified. 

Bussell  (&  Toliver  for  appellant. 

Perry  D.  Base  for  appellee. 
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RoTHKOCK,  J. — I.  It  appears  from  the  record  that 
Richard  Richards  made  his  last  will  and  testament  on 
the  fourth  day  of  March,  1886,  and  he  died  in  the  month 
of  November,  1889.  At  the  time  of  his  death  he  had 
the  legal  title  to  one  hundred  and  twenty  acres  of  land, 
which  consisted  of  three  forty  acre  tracts,  according  to 
government  subdivisions.  He  had  several  children,  all 
of  whom  were  of  adult  age.  None  of  them  resided  with 
him.  He  and  his  wife  (the  plaintiff  herein)  resided  in 
a  house  on  one  of  the  forty  acre  tracts;  and  his  son, 
the  defendant,  S.  J.  Richards,  and  his  family,  lived 
upon  another  of  said  tracts.  That  part  of  the  will  of 
Richard  Richards  which  is  material  to  this  controversy 
is  as  follows:  ^^ Second.  Should  my  wife  survive  me 
she  shall,  during  her  lifetime,  have,  for  her  sole  benefit, 
the  possession  of  the  house  and  household  goods,  and 
all  outbuildings  that  are  attached  to  the  premises  that 
we  occupy  at  the  time  of  my  decease.  Third.  That, 
inasmuch  as  my  son,  Stephen  J.  Richards,  is  working 
my  farm  on  the  shares,  delivering  one  third  of  all  the 
crops  into  my  granaries  on  the  premises  occupied  by 
me,  and  by  agreement  looking  after  me  and  my  wife  in 
sickness  and  health,  hauling  and  delivering  me  my 
wood  and  coal,  it  is  my  further  desire,  should  my  wife 
survive  me,  and  understood  between  me  and  Stephen 
Richards,  that  at  my  demise  he  is  to  work  the  farm  for 
two  thirds  of  the  crops,  to  deliver  the  one  third  of  all 
crops  into  the  granaries  designated  by  my  wife,  for  her 
sole  benefit  during  her  lifetime ;  and,  in  case  the  said 
Stephen  J.  Richards  should  fail  to  work  said  farm  as 
herein  set  forth,  to  look  after  her  wants  and  to  attend 
to  her  in  sickness,  or  to  move  away,  and  not  provide 
for  her  in  sickness  and  want,  then  it  shall  be  right  for 
my  wife  to  rent  said  farm  during  her  lifetime,  as  she 
may  seem  best;  and  in  case  the  said  Stephen  J.  Rich- 
ards complies  with  all  the  understanding  as  set  forth 
above,  then  it  is  my  desire  that  the  said  Stephen  J. 
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Richards  shall  have  for  his  share  of  my  property,  for 
his  full  benefit,  the  southwest  quarter  of  the  southeast 
quarter  of  section  nineteen  (19),  town  84,  range  32 
west,  Fifth  P.  M.  of  Iowa;  otherwise  he  shall  share 
equal  with  the  rest,  as  I  set  forth,  to  wit,  the  one  fifth. 
Fourth.  Inasmuch  as  I  have  already  advanced  to  my 
son  William  W.  Richards  the  sum  of  seven  hundred 
and  sixty-seven  dollars,  it  is  my  desire  that  the  above 
amount  shall  constitute  his  share,  and  that  the  said 
William  W.  Richards  shall  not  receive  one  dollar  more 
in  the  distribution  of  my  property.  Fifth.  It  is  my 
desire  that  the  northwest  quarter  of  the  southeast  quar- 
ter, and  the  southeast  quarter  of  the  southeast  quarter, 
of  section  number  nineteen  (19),  town  84,  range  32 
west,  Fifth  P.  M.  of  Iowa,  be  divided  as  follows,  to  wit: 
To  Tabitha  Powers  and  her  heirs,  the  one  fourth ;  to 
Amanda  M.  Morton  and  her  heirs,  the  one  fourth ;  to 
May  Richards  and  her  heirs,  the  one  fourth ;  to  Naomi 
J.  Stanley  and  her  heirs,  the  one  fourth.  The  one 
fourth  as  set  forth  above  shall  be  construed  to  mean 
the  one  fourth  of  said  land,  or  the  one  fourth  of  the 
value  of  said  land.''  The  only  real  contest  is  between 
the  plaintiff  and  the  defendant  S.  J.  Richards.  The 
other  devisees  did  not  appeal  from  the  decree  of  the 
district  court,  and  must  be  regarded  as  consenting  to  its 
provisions. 

The  issue  of  fact  made  in  the  case  was  as  to  the 
right  by  which  Stephen  J.  Richards  was  in  possession 
of  the  forty  acre  tract  upon  which  he  resided,  and  which 
was  devised  to  him  by  the  will.  He  claimed  that  he 
was  entitled  to  it  under  the  will,  but  that  his  right 
thereto  did  not  really  depend  upon  the  provisions  of  the 
wiU.  He  insisted  that  he*  had  a  full  equitable  owner- 
ship of  the  land  by  reason  of  an  oral  contract  made 
between  his  father  and  himself  several  years  before  the 
death  of  the  father.  A  large  number  of  witnesses  were 
introduced  and  examined  to  establish  the  alleged  oral 
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agreement.  We  will  not  review  the  evidence  of  these 
witnesses.  It  is  enough  to  say  that  a  careful  examina- 
tion of  the  whole  evidence  satisfies  us  that  the  alleged 
contract  was  no  more  than  an  understanding  between 
the  father  and  son  that  the  son  was  to  have  the  said 
forty  acre  tract  when  the  rents  thereof  should  no  longer 
be  required  for  the  support  of  the  father  and  mother. 
There  is  no  evidence  in  the  cause  which  would  have 
authorized  a  decree  of  specific  performance  against  the 
testator  in  his  lifetime.  The  evidence  consists  largely 
of  just  such  declarations  aa  a  father  would  naturally 
make  in  reference  to  a  final  disposition  of  his  property 
without  any  intention  of  making  conveyances  by  deed. 
It  is  true  that  at  times  he  stated  that  the  defendant  was 
to  have  the  land  when  he  (the  father)  was  done  with  it, 
and  again  he  declared  that  the  transfer  was  not  to  be 
operative  during  the  life  of  his  wife.  This  latter  view 
of  the  relation  of  the  parties  is  strongly  supported  by 
the  will  itself,  which  was  made  more  than  three  years 
before  the  death  of  the  father. 

II.  Under  this  will,  the  widow  was  entitled  to  the 
provisions  made  for  her  by  the  vsill,  and  also  to  a  dis- 
tributive share  of  the  estate  as  widow.  There  is  nothing 
in  the  will  inconsistent  with  the  right  to  take  under  the 
will,  and  also  the  one  third  of  the  land  under  the  law. 
Metteer  v.  Wiley y  34  Iowa,  214;  Potter  v.  Worley^  57 
Iowa,  66j  7  N.  W.  Rep.  685,  and  10  N.  W.  Rep.  298; 
Snyder  v.  Miller,  67  Iowa,  265,  25  N.  W.  Rep.  240; 
Daugherty  v.  Daugherty,  69  Iowa,  679,  29  N.  W.  Rep. 
778.  It  is  true  that  a  claim  is  made  in  the  pleadings 
that  the  plaintiff  has  no  right  to  take  under  the  will, 
because,  by  a  writing  filed  in  the  court  below,  she 
refused  to  accept  the  provisions  of  the  will,  and  elected 
to  take  a  distributive  share  of  the  estate  under  the  law. 
That  writing  was  filed  some  time  before  this  action  was 
commenced.  There  is  no  serious  claim  made  in  argu- 
ment   that    the    plaintiff,    by    filing   this    writing. 

Vol.  90—39 
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relinquished  any  right  under  the  will.  There  is  no 
legal  requirement  that  such  an  election  shall  be  made, 
and  no  right  of  the  defendant^  S.  J.  Richards,  was  in 
any  manner  prejudiced  thereby.  The  statutory  provis- 
ion for  a  widow's  election  pertains  to  a  consent  to  take 
under  the  will,  and  a  relinquishment  of  her  distributive 
share.    Code,  section  2452. 

III.  We  have  said  that  there  is  no  evidence  author- 
izing a  decree  in  favor  of  the  defendant,  S.  J.  Rich- 
ards, baaed  upon  the  specific  performance  of  a  contract 
between  himself  and  his  father.  But  he  is  entitled, 
under  the  will,  to  the  forty  acre  tract  in  controversy, 
provided  he  complies  with  the  provisions  of  the  will 
made  for  the  benefit  of  his  mother.  Whether  he  did  so 
comply  from  the  time  of  his  father's  death  to  the  com- 
mencement of  the  suit  is  a  question  of  fact  upon  which 
evidence  was  introduced  by  the  parties.  There  is  no 
doubt  in  our  minds  that  a  preponderance  of  the  evidence 
shows  that  for  the  years  1890  and  1891  the  defendant 
farmed  the  land  and  delivered  to  his  mother  one  third 
of  the  crops,  in  substantial  compliance  with  the  will, 
and  that  he  was  ready  and  willing  at  all  times  to  **look 
after  her  wants.''  We  incline  to  think  that,  if  there 
had  not  been  interference  by  others,  this  suit  would  not 
have  been  brought. 

IV.  Under  the  above  facts,  which  we  hold  to  be 
established  by  the  evidence,  the  question  to  be  deter- 
mined is,  what  are  the  rights  of  the  parties  under  the 
will!  The  district  court  found  that  the  plaintiflf,  as 
widow,  was  entitled  to  the  undivided  one  third  of  all  the 
land,  and  that  S.  J.  Richards  was  the  owner  of  the 
forty-acre  tract  upon  which  he  lived;  and  that 
the  plaintiff's  one  third  of  the  whole  real  estate  should 
be  set  apart  from  the  other  two  forty  acre  tracts;  and 
that  the  plaintiflf  should  have  the  rents  of  the  residue  of 
the  real  estate  during  her  natural  life,  as  given  to  her 
under  the  will ;  and  that,  if  said  S.  J,  Richards  * 'declines 
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to  work  said  land,  and  to  deliver  to  her  the  one  third  of 
the  crops  raised  annually  thereon,  then  she,  the  said 
Isabel  Richards,  may  rent  the  said  land  so  remaining, 
and  have,  use,  and  hold  as  her  own  the  rent  thereof  for 
and  during  her  natural  life.''  This  decree  as  nearly 
follows  the  provisions  of  the  will  as  a  decree  can  be 
made,  with  one  exception:  It  releases  S.  J.  Richards 
from  delivering  the  grain  rent  for  the  forty  acres  which 
are  decreed  to  him.  The  testator  evidently  contem- 
plated that  there  would  be  no  litigation  over  his  small 
estate.  He  supposed  it  would  remain  undivided  during 
the  life  of  his  wife.  The  demand  for  the  setting  apart 
the  distributive  share  to  the  plaintiff  has  made  it 
impossible  to  carry  out  the  exact  provisions  of  the  will; 
and  the  decree,  as  it  stands,  may  be  impossible  to  be 
performed.  It  may  not  be  practicable  to  divide  the 
two  forty  acres  as  provided  by  the  decree,  which  requires 
one  third  to  be  set  off  to  the  widow  and  the  balance 
divided  among  the  other  four  devisees.  If  the  referees 
can  not  divide  the  land,  and  it  must  be  sold,  then  S.  J. 
Richards  can  not  be  held  liable  for  the  rents  therefor. 
But  we  discover  nothing  in  the  case  which  would  release 
him  from  the  rent  of  the  forty  acre  tract  devised  to  him 
by  the  will.  The  decree  of  the  district  court  will  be 
modified  so  that  the  defendant,  S.  J.  Richards,  will  be 
required  to  deliver  the  grain  rent  from  his  land  accord- 
ing to  the  will.  He  will  be  required  to  farm  and  deliver 
the  rent  on  all  of  the  other  land,  unless,  in  closing  up 
the  partition,  the  land  be  sold,  in  which  case  he  is  to 
be  released  from  any  obligation  for  rent  on  that  part  of 
the  land.    Modified  akd  ^jpfibmed. 
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Geobge  W.  Toms  et  al,  Appellants,  v.  Elizabeth  C. 
Beebe  et  al. 

Attorney  and  Client :  Confidential  Communication.  A  state- 
ment made  to  a  lawyer  by  one  for  whom  he  had  drawn  certain 
releases,  and  made  after  the  releases  were  drawn,  that  they  belonged 
to  the  grantee  in  them  and  that  said  grantee  wished  the  lawyer  to 
keep  them  in  his  safe,  is  not  a  confidential  commonication  within 
Code,  section  3643. 

Appeal  from  Linn  District  Court. — Hon.  James  D, 
Giffen,  Judge. 

Monday,  Mat  14, 1894. 

The  plaintiffs  are  the  executors  of  Herman  Foster, 
deceased,  who  died  testate  on  the  fifteenth  day  of 
January,  1892.  The  defendant,  Elizabeth  0.  Beebe, 
on  the  fourth  day  of  April,  1884,  made  her  two  notes 
to  Samuel  N.  Goodhue  for  two  hundred  dollars  each, 
and  secured  the  same  by  mortgage  on  two  lots  in  Mar- 
ion, Iowa.  On  the  tenth  day  of  January,  1885,  she 
made  her  promissory  note  to  Herman  Foster  for  three 
hundred  dollars,  and  also  secured  it  by  mortgage  on 
the  same  lots.  The  two  notes  to  Goodhue  were 
assigned  to  Foster  during  his  lifetime.  In  June,  1891, 
Foster  executed  a  release  of  each  mortgage,  and  a  few 
days  after  his  death  they  were  filed  for  record  by 
Elizabeth  C.  Beebe.  This  action  is  to  cancel  the 
releases,  as  being  executed  without  consideration,  and 
obtained  by  undue  influence,  and  to  reinstate  and  fore- 
close the  mortgages.  The  district  court  dismissed  the 
petition,  and  the  plaintiflEs  appeal. — Affirmed. 
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Davis  (&  Voris  and  Mills  <&  Keeler  for  appellants. 
Mih  P.  Smith  and  W.  F.  Fitzgerald  for  appellees. 

Gbangeb,  C.  J. — ^Herman  Foster,  at  the  time  of 
his  death,  was  a  man  about  eighty-three  years  of  age, 
and  he  occupied  a  room  in  the  house  of  Mrs.  Beebe. 
J.  M.  Gray  is  a  practicing  attorney  at  Marion,  Iowa, 
and  was  the  attorney  and  legal  adviser  of  Foster.  The 
releases  were  executed  in  the  oflBce  of  Gray  in  June, 
1891,  and  taken  away  by  Foster.  In  a  short  time 
afterward,  Foster  brought  them  back,  in  a  sealed 
envelope,  which  he  handed  to  Gray  without  disclosing 
its  contents,  and  said  to  Gray  that  it  contained  papers 
belonging  to  Mrs.  Beebe,  and  that  she  wanted  to  know 
if  he  (Gray)  would  not  keep  them  in  his  safe  for  her. 
Gray  took  the  envelope,  and  marked  Mrs.  Beebe's 
name  on  the  outside  of  it,  and  placed  it  in  the  safe. 
After  Foster's  death,  Mrs.  Beebe  sent  for  the  envelope, 
and  Gray  took  and  delivered  it  to  her,  and  she  sent  the 
releases  to  the  oflBce  for  record.  These  facts  are  shown 
by  the  testimony  of  Gray,  who  also  said  that  he  wrote 
the  body  of  the  releases  at  the  time  of  the  execution, 
and  that,  when  Foster  brought  back  the  releases,  he 
brought,  and  left  with  Gray,  his  will,  to  be  disposed  of 
in  case  of  his  death,  as  the  law  directs.  Mrs.  Beebe 
testified  that,  soon  after  the  releases  were  made,  Foster 
had  them  at  her  house;  that  she  had  them  in  her 
hands,  read  them,  and  handed  them  back  to  Foster, 
who  took  them  away. 

There  is  an  evident  purpose,  in  taking  this  testimony 
of  Mrs.  Beebe,  to  avoid  any  statement  by  her  of  a  con- 
versation or  transaction  between  her  and  Foster,  be- 
cause of  the  prohibition  of  Code,  section  3639,  but  it  is 
urged  that  even  what  she  did  say  comes  within  the 
prohibition.  Mrs.  Beebe's  claim  is  that  the  releases 
were  made— first,  because  of  Foster's  occupancy  of  her 
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honse^  and  her  care  and  attention  to  him;  and,  seo- 
ondly^  as  a  gift.     The  testimony  objected  to  would  go 
only  to  the  question  of  a  delivery  of  the  releases;  and, 
disregarding  that  testimony,  we  think  a  delivery  quite 
conclusively  appears,  unless  the  testimony  of  Mr.  Q^ray 
comes  within  the  statutory  prohibition,  and  this  is 
claimed  on  two  grounds— y?r5f,  under  the  provisions  of 
section  3639;  and,  second^  under  section  3643.  Clearly^ 
the  testimony  is  not  incompetent  under  section  3639, 
and  the  point  does  not  seem  to  be  seriously  urged. 
The  other  section  (3643)  is  with  reference  to  confiden- 
tial communications  to  anattorney ;  and  by  that  section 
he  is  prohibited  from  revealing  them  in  evidence  when 
*  Entrusted  to  him  in  his  professional  capacity,   and 
necessary  and  proper  to  enable  him  to  discharge  the 
functions  of  his  office  according  to  the  usual  course  of 
practice  or  discipline.'^    The  execution  of  the  releases 
is  a  conceded  fact  in  the  case,  independent  of  the  testi- 
mony of  Mr.  Gray.     When  they  were  taken  to  the 
office,  and  left,  by  Mr.  Foster,  the  conversation  with 
reference  to  the  envelope  and  its  contents  was  not  of  a 
professional    or   confidential    character.     Foster    but 
stated  to  Gray  a  request  or  wish  of  Mrs.  Beebe.    It 
does  not  appear  to  have  been  a  matter  of  his  own  con- 
cern.   The  language  of  the  witness,  after  stating  the 
directions  as  to  the  will,  is:     **The  other,  he  said,  was 
papers  that  belonged  to  Mrs.  Beebe,  and  she  wanted  to 
koow  if  I  would  keep  them  in  my  safe  for  her.''    The 
testimony  was  clearly  proper.    From  the  statement,  it 
appears  that  the  papers  then  belonged  to  Mrs.  Beebe; 
and  the  conclusion  is  that  the  requirements  of  the  law 
had  been  observed,  to  make  them  hers,  and  that  they 
had  been  intrusted  to  Foster  to  deliver  to  Gray.   There 
is  not  a  particle  of  testimony  to  overcome  this  plain 
admission  of  Foster,  nor  the  necessary  conclusion  from 
both  his  words  and  acts.    He  stated  that  the  releases 
were  hers,  and  he  left  them  in  Gray's  possession  as 
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hers.  It  is  not  important  that  we  should  inquire 
whether  they  were  executed  as  a  gift,  or  upon  consid- 
eration. Either  would  be  valid.  There  was  nothing 
in  his  condition  of  age  or  infirmity  to  make  him  incom- 
petent for  such  a  transaction,  and  it  appears  that  he 
felt  for  her  a  degree  of  gratitude,  for  providing  for  him 
comforts  in  his  old  age,  that  he  felt  for  no  others.  The 
judgment  of  the  district  court  is  affibmbd. 
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AND  IN  THB  FORTY-KIGHTH  YEAR  OP  THE  STATE. 


Samuel  Aubandt,  Appellee,  v.  Chicago,  Milwaukee, 
&  St.  Paul  Eailwat  Company,  Appellants.* 

Bailroads:  nsgligsnoe:  xvidenos.  A  rale  of  the  defendant  required 
the  foremen  of  section  gangs,  when  any  work  was  being  done  which 
would  "render  the  track  unsafe  or  impassable,  or  unsafe  for  trains  at 
their  usual  rate  of  speed/'  to  display  signals  at  proper  places  to  warn 
engineers  of  approaching  trains  that  such  work  was  being  done. 
¥^hile  the  plaintiff  was  engaged,  under  the  direction  of  a  foreman  of 
the  defendant,  in  "surfacing"  a  bridge,  he  left  the  track  to  clear  the 
way  for  an  approaching  train,  but,  through  oversight,  a  spike  maul 
was  left  on  the  track,  was  struck  by  the  train,  and  so  thrown  against 
the  plaintiffs  arm  as  to  break  it.  Meld,  that,  as  the  work  of  "surfac- 
ing"' made  the  track  neither  impassable  nor  dangerous,  the  court 
erred  in  submitting  to  the  jury  the  question  of  the  foreman's  negli- 
gence in  not  displaying  signals  under  the  abore  rule.    (1) 

•Thla  and  seventeen  oaaes  following  were  reported  by  Hon.  N.  B.  Raymond. 

(617) 
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Sams:  ikstrxjotiokb  to  jury.  An  instrnotion  to  the  jury,  in  an  action  for 
personal  injury,  as  to  acts  of  negligence  which  are  not  made  a  ground 
for  recoTcrj  under  the  allegations  of  the  petition  is  erroneous.    (2) 

Sake.  It  is  er?x>r  to  instmct  a  jury  upon  questions  as  to  which  no  oTidenoe 
has  been  introduced.     (8) 

Appeal  from  Linn  Distric.  Court. — Hon.  J.  H.  Pbeston, 

Judge. 

Monday,  Januaby  22, 1894. 

Action  to  recover  for  injuries  alleged  to  have  been 
caused  by  negligence  on  the  part  of  defendant.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.    The  defendant  appeals. — Reversed. 

Mills  (6  Keeler  for  appellant. 

Bickelj  Crocker  &  Christie  for  appellee. 

EoBiNSON,  J. — On  the  twenty-eighth  day  of  AprQ, 
1890,  the  plaintiff  was  in  the  employment  of  defendant 
as  a  bridge  carpenter,  and  was  working  on  a  bridge  in 
its  line  of  railway  a  short  distance  east  of  the  station 
of  Atkins.  While  so  engaged,  a  stock  train  approached 
from  the  west.  A  warning  was  given  to  the  men  work- 
ing on  the  bridge,  and  the  plaintiff  and  others  left  it  to 
clear  the  way  for  the  train.  Through  oversight,  a  spike 
maul  was  left  on  the  bridge,  and  was  struck  by  the 
train,  and  was  thrown  a  distance  of  forty  or  fifty  feet 
against  the  right  arm  of  plaintiff,  which  it  broke,  thus 
causing  the  injuries  for  which  he  seeks  to  recover.  The 
petition  alleges  that  the  accident  was  caused  by  the  neg- 
ligence of  the  defendant  in  the  following  particulars: 
First.  That  Keller,  the  foreman  who  had  charge  of 
the  workmen  at  the  bridge,  neglected  his  duty  in  not 
displaying,  at  a  proper  place,  signals  to  warn  engineers 
and  other  employees  of  approaching  trains  of  the  fact 
that  work  was  being  done  on  its  track  and  bridge,  so 
that  the  engineers  and  trainmen  might  give  warning  to 
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the  men  engaged  in  such  work,  and  so  control  the  train 
as  to  enable  the  men  to  remove  their  tools  and  leave 
the  track,  before  the  train  should  reach  them.  Second. 
That  the  defendant  failed  to  run  the  train  at  a  proper 
rate  of  speed  and  in  accordance  with  its  general  rule, 
and  failed  to  give  proper  signals  of  its  approach,  and 
negligently  ran  the  train  at  the  rate  of  from  thirty-five 
to  forty  miles  an  hour,  when  it  should  have  been  run  at 
the  rate  of  but  six  miles  an  hour.  Third.  That  the 
engineer  of  the  train  was  negligent  in  not  using  the 
means  at  his  command  to  slacken  the  speed  of  the  train, 
and  in  failing  to  give  sufficient  warning  of  its  approach. 
I.  The  court  submitted  to  the  jury  the  questions 
of  Keller's  negligence  in  not  displaying  signals  at  a 
sufficient  distance  from  the  bridge  to  warn  the  engineers 
and  trainmen  of  an  approaching  train  that  persons 
were  working  on  the  bridge,  in  order  that  signals  of  the 
approach  of  the  train  might  have  been  given  to  the 
workmen  in  due  time.  In  submitting  that  question  we 
think  the  court  erred.  It  is  not  shown  that  it  was  the 
duty  of  Keller  to  signal  the  engineer  and  trainmen.  A 
rule  of  the  defendant  required  that  such  signals  be  given 
*'when  any  work  is  to  be  done  which  will  render  the 
track  unsafe  or  impassable,  or  unsafe  for  trains  at  their 
usual  rate  of  speed.''  But  it  is  not  shown  that  such  a 
condition  existed  in  this  case.  The  work  Keller  and 
his  men  were  engaged  in  doing  was  ''surfacing"  the 
bridge.  A  part  of  it  was  too  low,  and  some  of  the 
stringers  were  raised  by  means  of  jackscrews,  and  pieces 
of  boards  less  than  an  inch  in  thickness  were  placed 
under  them.  The  work  on  the  bridge  did  not  make 
the  track  impassable,  or  even  dangerous.  It  was  not 
customary  nor  required  by  the  rules  of  the  defendant 
in  such  cases  to  signal  approaching  traius,  nor  to  slacken 
their  speed,  but  it  was  the  duty  of  the  workmen  to  clear 
the  track  for  the  trains.  That  was  a  usage  well  known 
to  the  plaintiff,  who  had  been  engaged  in  bridge  work 
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for  the  defendant  for  more  than  a  year  at  the  time  of 
the  accident.  Therefore,  no  negligence  on  the  part  of 
Keller  was  shown. 

II.  The  conrt  charged  the  jnry  as  follows:  "K 
you  find  from  the  testimony  that  at  the  time  the  plain- 
tiff, Anrandt,  received  his  injury,  he  was  working  under 
the  immediate  supervision  and  direction,  of  a  foreman 
having  full  control  and  management  of  the  work  in 
which  he  was  engaged,  invested  with  power  to  super- 
vise and  direct  the  operations  of  the  servants  under 
him,  and  with  authority  to  employ  or  discharge  them, 
then  you  are  instructed  that  the  said  foreman  was  a 
vice  principal,  and,  while  working  within  the  scope  of 
his  authority,  his  negligence,  if  any  you  so  find,  was 
the  negligence  of  the  defendant  company;  and  if  you 
further  so  find  that  the  injury  complained  of  was  directly 
or  proximately  caused  by  the  combined  negligence  of 
the  said  foreman  and  one  of  said  Aurandt^s  coemployes 
engaged  in  working  on  the  bridge,  or  by  the  sole  negli- 
gence of  the  said  foreman,  and  that  said  Aurandt  was 
free  from  contributory  negligence,  then  the  plaintiff  is 
entitled  to  recover,  and  your  verdict  will  be  for  the 
plaintiff.  ^^  The  petition  does  not  allege  that  the  fore- 
man was  guilty  of  any  negligence  except  in  failing  to 
signal  approaching  trains,  and,  as  there  was  no  evidence 
of  negligence  in  that  respect,  there  was  no  question  of 
negligence  in  that  or  other  matters,  whether  he  acted 
alone  or  with  another,  to  submit  to  the  jury,  and  the 
paragraph  quoted  should  not  have  been  given. 

ni.  The  appellant  complains  of  the  ninth  para- 
graph of  the  charge,  which  is  as  follows: 

**If  you  are  satisfied  from  the  evidence  that  plaintiff 
did  not  use  ordinary  and  reasonable  care  in  gathering 
up  the  tools,  and  getting  out  of  the  way  of  said  train, 
still  this  would  not  prevent  a  recovery  by  plaintiff  if 
you  further  find  from  the  evidence  that,  notwithstand- 
ing the  said  negligence  of  plaintiff,  the  engineer  of  said 
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train  discovered,  or  by  the  exercise  of  ordinary  and 
reasonable  care  upon  his  part  should  have  discovered, 
the  negligent  situation  and  peril  of  plaintiff,  and  there- 
after failed  and  neglected  to  use  ordinary  and  reasona- 
ble care  to  make  use  of  the  means  and  appliances  in  his 
power,  and  under  his  control,  to  so  run  his  engine  and 
train  as  to  prevent  injury  to  the  plaintiff;  and  if  you  so 
find  that  he  so  failed  to  use  said  care  after  such  discov- 
ery, and  by  reason  of  such  failure  plaintiff  sustained 
injury,  then  he  will  be  entitled  to  recover/' 

This  should  not  have  been  given.  There  was  no 
evidence  that  the  engineer  discovered,  or  that  by  the 
exercise  of  ordinary  and  reasonable  care  he  could  have 
discovered,  that  the  plaintiff  was  in  peril  when  the 
train  approached  the  bridge.  It  is  not  claimed  that  he 
should  have  seen  the  spike  maul,  and  slackened  the 
speed  of  the  train  on  that  account;  and,  so  far  as  he 
could  have  observed  as  the  train  approached  the  bridge, 
the  plaintiff  had  seen  the  train,  and  had  placed  himself 
in  a  place  of  safety  beyond  it,  on  one  side  of  the  track. 

In  view  of  the  conclusions  announced,  it  is  unnec- 
essary to  determine  other  questions  discussed  by  counsel. 
For  the  errors  pointed  out,  the  judgment  of  the  district 

court  is  BEVEBSED. 
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Maby  E.  McCollisteb,  Appellant,  and  Estella        iS  m 
McFadden,  Intervener,  Appellee,  v.  Lizzie  ,§   JS 

V.  Yabd  et  al.f  Appellants.  'rw~m, 
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Title  to  Real  Estate:  aottok  to  dbtbrminb:  bxtbdek  ov  fboov. 
Where,  in  an  action  in  equity  against  parties  in  possession  of  eertain 
real  estate  nnder  claim  of  ownership,  the  plaintiff  claimed  title  to 
said  property  by  descent,  and  asked  that  the  title  thereto,  or  of  such 
portion  thereof  as  the  court  might  determine  belonged  to  her,  be  con- 
firmed in  her,  held,  that  the  burden  was  upon  the  plaintiff  to  establish 
saoh  facts  as  entitled  her  to  the  relief  prayed.    (1) 
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SAliB.  DESOSMT:   BIGHTS  07  ADOPTED  CHILD:    ABTIOLIS  BSOOBDED  AFTEB 

HAJOBITT  Where  articles  for  the  adoption  of  a  minor  child  were  not 
filed  for  reoord  with  the  county  recorder  ontil  after  the  child  attained 
her  majority,  thongh  in  the  lifetime  of  the  adopting  parent,  held,  that 
the  child  was  not  entitled  to  take  by  inheritance  from  the  adopting 
parent,  under  the  provisions  of  section  2310  of  the  Code,  giving  to 
adopted  children  "apon  the  execution,  acknowledgment  and  filing  for 
reoord,"  of  the  articles  of  adoption,  the  same  right  of  inheritance  as 
exists  in  favor  of  children  horn  in  lawful  wedlock.     (2) 

Bvidenoeof  LostWritmg:  toxtndatiok  bbqttibed  fob  intboduo- 
TION  07  6B00NDABT  EYIDBNOX.  Where,  in  an  action  by  a  guardian  in 
behalf  of  his  ward,  the  guardian  testified  that  he  had  seen  certain 
articles  of  adoption  pertaining  to  the  ward,  and  had  ordered  them 
filed  by  a  firm  of  attorneys  named,  but  that  he  did  not  have  them  in 
his  possession,  and  did  not  know  where  they  were,  and  no  effort  was 
made  to  show  that  the  articles  were  not  in  the  i>ossession  nor  under 
the  control  of  the  ward,  held,  that  sufficient  foundation  had  not  been 
laid  for  proof  of  the  articles  by  the  introduction  of  the  record  thereof 
in  the  office  of  the  county  recorder.  Such  articles  are  an  instrument 
affecting  real  estate  within  the  meaning  of  sections  3659  and  3660  of 
the  Code;  nor  are  they  a  paper  ''belonging  to  any  public  office,  or  by 
authority  of  law  filed  to  be  kept  therein,"  the  record  of  which 
would  be  admissible  as  original  evidence  under  section  3702  of  the 
Code.    (8) 

Appeal  from   Johnson   District    Court. — Hon.   S.  H. 
Fairall,  Judge. 

Monday,  Januaby  22, 1894. 

Action  for  the  recovery  of  certain  real  estate, 
together  with  the  rents  and  profits  thereof.  Estella 
McFadden  intervened.  From  a  decree  in  favor  of  the 
intervener,  and  against  the  plaintiff,  the  plaintiff  and 
defendants  appeal. — Upon  the  plaintiff^  s  appeal,  affirmed; 
on  the  defendant's  appeal,  reversed. 

Baker  d  Ball  for  appellants. 

Banck  d  Wade  for  appellees. 

KiNNE,  J. — This  is  an  action  in  equity,  brought  by 
Mary  E.  McCollister,  wherein  she  claims  to  be  the 
owner  of  a  large  amount  of  real  property,  also  certain 
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rents  and  profits  arising  therefrom,  all  of  which  the 
defendant  Welch,  as  administrator,  holds  in  his  pos- 
session. During  the  pendency  of  the  plaintifE's  action, 
Estella  McFadden  (by  her  guardian)  intervened  therein, 
claiming  said  property.  The  cases  were  tried  as  one, 
and  were  heard  before  Hon.  James  D.  Giffen,  judge  of 
the  eighteenth  district,  as  a  referee,  who  found  for  the 
defendants  in  the  case  of  McCollister  v.  Yard  et  al., 
and  for  the  intervener  in  the  case  of  McFadden  v. 
Yard  et  al.  Judgments  and  decrees  were  entered  in 
accordance  with  said  findings,  from  which  the  plaintiff 
and  defendants  respectively  appeal. 

As  many  facts  are  admitted,  we  will  first  set  out 
the  same,  so  far  as  applicable  to  the  plaintiff's  case: 
First.  That  on  March  1, 1862,  one  Thomas  Hill  entered 
into  a  deed  of  adoption  formally  adopting  the  plaintiff; 
that  said  deed  was  delivered,  and  was  on  January  28, 
1867,  duly  recorded;  and  it  is  conceded  that  the  same 
is  in  all  respects  regular,  but  it  was  not  recorded  until 
after  the  plaintiff,  by  marriage,  had  reached  her  major- 
ity, but  was  recorded  during  the  lifetime  of  the  adopt- 
ing parent.  Second.  Said  Thomas  Hill  died  testate 
June  1, 1885,  seised  of  the  real  estate  in  controversy. 
Third.  By  his  will,  his  wife,  Eliza  D.  Hill,  if  she  sur- 
vived him,  was  to  become  the  absolute  owner  of  all  his 
property,  both  real  and  personal.  Fourth.  Eliza  D. 
Hill  died  intestate  January  16,  1886,  and  in  possession 
and  enjoyment  of  all  said  estate  of  Thomas  Hill. 
Fifth.  Neither  Thomas  nor  Eliza  D.  Hill  had  issue. 
Sixth.  The  parents  of  said  Eliza  D.  Hill  were  Francis 
H.  Doran  and  Maria  Van  Aken,  and  they  died,  res- 
pectively, in  1840  and  1846.  Seventh.  The  parents  of 
said  Eliza  had  issue  other  than  said  Eliza,  one  daugh- 
ter, who  died  without  issue  about  1846,  and  one  son, 
who  disappeared,  unmarried,  about  1837,  and  has 
never  since  been  heard  from,  and  had  no  issue.  Eighth. 
The  defendants  are  a  brother  of  Maria  Van  Aken,  who 
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was  the  mother  of  Eliza  D.  Hill,  and  the  children  and 
grandchildren  of  the  remaining  brothers  and  sisters  of 
Maria  Van  Aken,  and  claim  the  estate  of  Eliza  D.  Hill 
as  heirs  of  the  mother,  only,  of  Eliza  D.  Hill.  Ninth. 
Francis  H.  Doran,  father  of  Eliza  D.  Hill,  has  no  heirs 
living. 

The  plaintiff  claims  the  property  by  virtue  of  her 
adoption  by  Thomas  Hill,  and  as  his  heir.  The  defend- 
ants claim  the  property  as  heirs  of  Eliza  D.  Hill,  and 
deny  that  the  estate  passed  to  the  heirs  of  said  Thomas 
on  the  death  of  said  Eliza.  The  defendants,  in  an 
answer  to  the  plaintiff's  petition,  aver  that,  after  the 
death  of  Thomas  and  Eliza  D.  Hill,  the  plaintiff  began 
an  action  in  the  district  court  of  Johnson  county, 
Iowa,  contesting  the  will  of  said  Thomas  Hill,  on  the 
ground  that  he  was  of  unsound  mind,  and  that  said 
will  was  procured  through  undue  influence,  and  was 
void;  that,  after  issue  had  been  joined  therein  by  these 
defendants,  the  parties  to  said  litigation  entered  into 
an  agreement  whereby  all  the  claims  which  the  plaintiff 
had  against  the  estate  of  either  Thomas  or  Eliza  D. 
Hill  were  settled  by  a  payment  to  her  of  one  thousand 
dollars  which  she  still  retains;  and  they  claim  she  is 
now  estopped  from  claiming  any  portion  of  the  prop- 
erty in  controversy.  In  a  cross  bill  they  also  set  up 
their  claim  to  the  property  as  heirs  of  Eliza  D.  Hill, 
and  ask  that  title  be  quieted  in  them.  The  plaintiff, 
in  a  reply,  admits  the  beginning  of  the  action  to  set 
aside  the  will,  but  denies  that  she  settled  all  claims  she 
had  against  the  estate  of  Thomas  and  Eliza  D.  Hill; 
says  she  agreed  that  a  decree  might  be  entered  in  said 
case  on  the  payment  to  her  of  one  thousand  dollars, 
and  that  was  all  the  agreement  she  made;  that  the 
alleged  contract  of  settlement  pleaded  was  without  con- 
sideration, and  is  void,  and,  if  made  at  all,  was  made 
under  a  mistake  of  fact,  and  belief  that  the  defendants 
were  entitled  to  the  entire  estate  of  Eliza  D.  Hill,  whereas 
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such  was  not  the  fact.  The  defendants  amended  their 
answer,  alleging  among  other  things,  that  the  plaintiff 
was  not  a  legal  heir  of  Thomas  Hill,  that  she  was  never 
legally  adopted  by  him;  that  the  articles  of  adoption 
were  not  filed  for  record  until  after  her  marriage,  and 
when  she  had  become  an  adult,  and  at  a  time  when  she 
was  not  subject  to  adoption  under  the  law.  To  this 
amendment  the  plaintiff  filed  a  reply,  averring  that  by 
her  marriage  she  did  not  become  an  adult,  and  that  the 
filing  of  the  articles  of  adoption,  and  record  thereof, 
during  the  lifetime  of  Thomas  Hill,  was  a  compliance 
with  the  statute.  She  further  claims  that  the  defend- 
ants can  not  be  heard  to  question  her  right  to  the  prop- 
erty under  said  deed  of  adoption  because  they  have  no 
interest  in  the  property  claimed  by  her.  On  the  trial, 
the  defendants  objected  to  the  introduction  of  the  deed 
of  adoption  because  it  appeared  that  it  was  recorded 
after  the  plaintiff  was  an  adult,  and  because  the  deed 
was  not  signed  by  Eliza  D.  Hill. 

The  case  of  the  intervener,  McFadden:  The 
intervener,  McFadden,  joins  the  plaintiff,  and  claims 
one  half  of  the  estate  of  Eliza  D.  Hill.  She  claims  to 
have  been  legally  adopted  by  Thomas  Hill  on  July  1, 
1882,  by  articles  duly  entered  into  and  filed  for  record. 
When  adopted,  her  name  was  Estella  Welton,  and  she 
afterward  lawfully  took  the  name  of  McFadden.  The 
facts  admitted  as  to  the  plaintiff,  and  numbered  from 
2  to  9,  inclusive,  are  also  admitted  in  this  case.  Under 
these  admitted  facts,  and  by  virtue  of  her  adoption, 
she  claims  one  half  of  the  property  in  controversy.  The 
defendants,  as  to  her  claim,  say  that  as  to  whether  the 
deed  of  adoption  referred  to  was  executed  by  the  said 
Thomas  Hill  and  Lizzie  Welton,  or  as  to  whether  the 
signatures  of  said  parties  thereto  are  genuine,  or  as  to 
whether  the  same  was  ever  delivered,  the  defendants 
have  neither  knowledge  nor  information  sufficient  to 
form  a  belief,  and  can  not  admit  the  same;  deny  that 
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by  said  instrument  she  became  or  was  the  heir  of 
Thomas  Hill,  or  became  entitled  to  the  rights  or  privi- 
leges of  a  child  of  the  blood  of  said  Thomas  Hill;  deny 
that  she  has  any  ownership  in  the  property  in  contro- 
versy; and  deny  that  she  is  entitled  to  same,  or  any 
part  thereof.  Some  questions  touching  the  admissi- 
bility of  evidence  in  this  case  may  be  referred  to  here- 
after. It  is  sufficient  now  to  say  that  it  is  claimed  that 
no  legal  and  proper  evidence  of  the  intervener's  adop- 
tion was  shown,  and  that,  even  if  adopted,  the  statute 
conferred  no  rights  upon  her,  except  those  existing 
between  her  and  the  adopting  parent. 

I.  It  is  said  that  the  defendants  have  no  such  inter- 
est in  the  property  in  controversy  as  to  entitle  them  to 
question  the  plaintiff's  right  thereto.  The  plaintiff 
avers  in  her  petition  that  the  defendants  claim  to  own 
the  property;  that  they  are  in  possession  of  it;  that 
the  defendant  Welch,  as  the  administrator  of  Eliza  D. 
Hill,  deceased,  by  some  arrangement  with  the  other 
defendants,  is  in  possession  and  control  of  the  estate, 
and  enjoying  the  rents  thereof.  Her  prayer  is  that  the 
title  to  the  real  estate  be  confirmed  in  her,  '*or  such 
portion  thereof  as  the  court  should  find  belonging  to 
her,''  etc.  Whatever  this  action  may  be  called,  it  is  a 
proceeding  in  equity,  and  its  purpose  is  to  ascertain  and 
fix  the  extent  of  the  plaintiff's  interest  in  this  prop- 
erty. The  burden  is  on  the  plaintiff  to  establish  such 
facte  as  entitle  her  to  a  judgment  and  decree ;  other- 
wise, she  can  not  recover;  and  in  this  view  it  is  not  nec- 
essary for  us  to  give  further  attention  to  this  branch  of 
the  case. 

II.  The  material  question  in  this  case,  as  concerns 
the  plaintiff,  is,  was  she  legally  adopted  by  Thomas 
Hill.  The  only  question  raised  touching  the  adoption 
is  that  the  instrument  of  adoption  was  not  filed  for 
record  until  after  the  plaintiff  had  attained  her  major- 
ity; hence  it  is  contended  that  the  adoption  was  uever 
completed. 
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Our  statute  relating  to  adoption  provides  that  any 
person  competent  to  make  a  will  may  adopt  **as  his 
own  the  minor  child  of  another,  conferring  thereby 
upon  such  child  all  the  rights,  privileges,  and  responsi- 
bilities which  would  pertain  to  the  child  if  born  to  the 
person  adopting  in  lawful  wedlock.'^  Code,  section 
2307.  Section  2308  of  the  Code  provides,  in  substance, 
that  the  consent  of  the  parents,  if  living,  must  be  ob- 
tained to  an  instrument  in  writing;  that  it  must  be 
signed  by  the  party  or  parties  consenting,  and  state  the 
names  of  the  parents  if  known,  the  name  of  the  child 
if  known,  and  the  residence  of  all  if  known,  and  de- 
claring the  name  by  which  such  child  is  thereafter  to 
be  called  and  known,  and  stating  that  such  child  is 
given  to  the  person  adopting  for  the  purpose  of  adop- 
tion as  his  own  child.  Sections  2309  and  2310  of  the 
Code  read  as  follows:  ^'2309.  Such  instrument  in 
writing  shall  be  also  signed  by  the  person  adopting, 
and  shall  be  acknowledged  by  all  the  parties  thereto  in 
the  same  manner  as  deeds  affecting  real  estate  are 
required  to  be  acknowledged,  and  shall  be  recorded  in 
the  recorder's  office  in  the  county  where  the  person 
adopting  resides,  and  shall  be  indexed  with  the  names 
of  the  parents  by  adoption  as  grantors,  and  the  child 
as  grantee,  in  its  original  name  if  stated  in  the  instru- 
ment. 2310.  Upon  the  execution,  acknowledgment, 
and  filing  for  record  of  such  instrument,  the  rights, 
duties  and  relations  between  the  parent  and  child  by 
adoption  shall  thereafter  in  all  respects,  including  the 
right  of  inheritance,  be  the  same  that  exists  by  law 
between  parent  and  child  by  lawful  birth.'' 

As  we  have  said,  the  instrument  of  adoption  in 
this  case  was  not  filed  for  record  until  after  the  plain- 
tiff had  attained  her  majority,  but  it  was  filed  during 
the  lifetime  of  Thomas  Hill.  In  Tyler  v.  Reynolds j  53 
Iowa,  146,  the  instrument  of  adoption  was  not  filed  for 
record  until  after  the  death  of  the  adopting  parent*    It 
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was  held  that  the  right  of  inheritance  **was  a  purely 
statutory  right,  and  is  therefore  arbitrary,  absolute 
and  unconditional.  Nevertheless,  the  provisions  of 
the  statute  must  prevail,  although  to  do  so,  in  some 
instances,  is  inconsistent  with  our  views  as  to  what 
constitutes  natural  rights,  or  justice  and  equity.  There- 
fore, a  child  by  adoption  can  not  inherit  from  the  par- 
ent by  adoption,  unless  the  act  of  adoption  has  been 
done  in  strict  accord  with  the  statute.  The  statutory 
conditions  and  terms  are  that  the  written  instrument 
must  be  executed,  signed,  acknowledged,  and  filed  for 
record.  When  this  is  done,  the  act  is  complete.  •  •  • 
No  rights  were  acquired  until  this  was  done,  and 
neither  was  bound  until  then .  ^ '  This  case  was  followed 
in  Gill  V.  Sullivan^  55  Iowa,  343.  In  that  case  the  in- 
strument was  never  filed  because  of  its  being  almost 
destroyed  by  an  accident.  In  Shearer  v.  Weaver ^  56 
Iowa,  578,  the  adoption  paper  was  not  filed  until 
about  a  month  after  the  death  of  the  adopting  parent. 
Following  the  previous  cases,  it  was  held  that  the  adop- 
tion had  not  been  completed.  The  case  of  Fonts  v. 
Pierce^  64  Iowa,  71,  was  a  proceeding  by  habeas  corpus 
to  determine  the  right  of  custody  of  a  child.  No 
question  of  inheritance  was  involved.  When  Mrs. 
Fonts  was  a  widow,  she  entered  into  articles  of  adop- 
tion with  the  defendant  as  to  her  child  Ella.  These 
articles  were  not  filed  for  record,  or  recorded,  until 
April  10,  1883.  Ella's  mother  married  the  plaintiff, 
and  in  Febraary,  1883,  executed  other  articles  of  adop- 
tion, making  the  plaintiff  the  adopted  parent.  These 
articles  were  filed  for  record  on  the  day  they  were  exe- 
cuted. In  discussing  the  case,  the  court  propounds 
certain  questions,  answers  to  which  were  not  necessary 
to  a  decision  of  the  case,  and  which  were  not  answered, 
but  which  might  leave  an  inference  that,  the  writer 
questioned  the  construction  which  had  before  that  been 
pUced  upon  the  3tatuto,    The  court  ba^  no  doubt  as  to 
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the  correctness  of  the  holding  in  the  cases  heretofore 
referred  to.  It  is  true  that  the  facts  in  the  cited  cases 
are  not  like  those  in  the  case  at  bar. 

It  will  be  observed  that  our  statute  makes  provi- 
sion only  for  the  adoption  of  minors.  Code,  section 
2307.  Now,  by  the  express  terms  of  the  statute,  adop- 
tion is  not  completed  until  the  instrument  of  adoption 
is  executed,  acknowledged,  and  filed  for  record.  Until 
all  these  things  are  done,  there  is  no  adoption.  It 
matters  not  that  some  of  the  requisites  of  the  law  are 
complied  with,  if  othera  are  ignored.  A  compliance 
with  all  is  essential  to  fix  the  status  of  the  parties  as 
parent  and  child  by  adoption.  Now,  if,  as  we  have 
seen,  no  one  but  a  minor  can  be  adopted,  and  if  adop- 
tion can  only  be  accomplished  by  the  performance  of 
certain  acts,  it  follows  that  these  acts  must  be  per- 
formed, and  the  relations  of  the  parties,  as  parent  and 
child  by  adoption,  fixed  and  established,  during  the 
period  in  which  the  subject  of  the  adoption  is  capable, 
under  the  law,  of  being  adopted.  In  other  words,  all  the 
acts  necessary  to  effect  an  adoption  must  be  done  dur- 
ing the  minority  of  the  child  sought  to  be  placed  in  this 
new  legal  relation.  It  seems  to  us  that  any  other  hold- 
ing would  not  only  be  a  clear  departure  from  the 
requirements  of  the  statute,  but  would,  in  effect,  make 
the  adoption  of  a  child  a  matter  largely  resting  in  the 
court,  without  statutory  restraint.  Thus,  if  we  say 
that  an  adoption  is  complete  where  the  article,  though 
executed  during  the  minority  of  the  child,  is  not  filed 
until  afterward,  why  may  we  not  properly  hold  that 
it  would  also  be  effectual  if  the  article  of  adoption 
related  to  one  who,  at  the  time  it  was  entered  into,  was 
an  adult!  Now,  when  the  article  in  this  case  was  filed, 
when  one  of  the  steps  essential  to  an  adoption  was 
taken,  the  plaintiff  was  in  law  an  adult.  She  was  not 
then  capable  of  being  adopted,  under  the  statute.  For 
five  years  she  had  ceased  to  be  a  subject  of  adoption. 
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No  one,  then,  had  a  right  to  bind  her  by  an  article  of 
that  character,  or  to  change  her  legal  relations  in  that 
manner.  Not  then  being  capable  of  being  adopted 
under  the  statute,  acts  relating  thereto,  which  had  been 
done  when  she  was  a  proper  subject  for  adoption,  but 
which  were  incomplete,  could  not  be  completed,  and 
thus  rendered  effectual,  after  she  had  attained  her 
majority.  After  she  had  passed  the  period  of  minority, 
she  was  not  within  either  the  wording  or  spirit  of  the 
statute  providing  for  the  adoption  of  minors.  We  see 
no  escape  from  the  plain  provisions  of  the  law,  and  we 
discover  nothing  which  would  justify  us  in  holding 
that,  when  the  law  provides  that  a  minor  may  be 
adopted  by  complying  with  certain  prerequisites,  either 
the  letter  or  spirit  of  the  law  is  satisfied  by  the  per- 
formance of  some  of  the  requirements  after  the  subject 
of  the  adoption  has  ceased  to  be  such  a  person  as  the 
statute  renders  capable  of  adoption.  See  Long  v.  Hew- 
itty  44  Iowa,  367. 

Counsel  for  the  plaintiff  cite  Sewall  v.  BobertSy  115 
Mass.  262,  and  Abney  v.  Be  Loach,  84  Ala.  393;  4 
S.  Rep.  757.  In  the  first  case  the  probate  court,  on  the 
petition  of  Roberts  and  wife,  entered  a  decree  permit- 
ting them  to  adopt  the  child,  as  provided  by  statute. 
No  guardian  ad  litem  waB  appointed  to  represent  the 
child.  The  court,  without  determining  as  to  whether 
such  a  guardian  was  necessary  in  such  cases,  held  that 
if  one  was  necessary,  still,  a  failure  to  appoint  one 
would  not  render  the  adoption  invalid,  but  it  would  be 
avoidable  only  at  the  option  of  the  child.  The  case 
did  not  involve  the  question  here  presented.  In  the 
Alabama  case  the  statute  required  a  declaration  of 
adoption  to  be  executed,  acknowledged,  and  filed  and 
recorded  before  the  relation  of  parent  and  child  by 
adoption  was  created,  and  the  child  made  capable  of 
inheriting.  The  paper  was  required  to  be  filed  in  the 
office  of  the  judge  of  probate,  and  recorded  on  the  min- 
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ntes  of  his  court.  The  paper  was  properly  executed, 
acknowledged,  and  filed,  but  the  judge  recorded  it  in  a 
book  kept  by  him  for  the  record  of  deeds  and  wills.  It 
was  properly  held  that  his  failure  to  record  it  in  the 
required  book  did  not  avoid  the  instrument.  Clearly, 
that  case  is  not  authority  in  support  of  the  plaintiff's 
contention  in  this  case.  There  the  claimed  invalidity 
was  based  on  the  failure  of  a  public  officer  to  do  his 
plain  duty.  No  question  arose  as  to  the  parties  to  the 
instrument  having  failed  to  properly  deposit  the  paper 
in  the  judge's  office.  The  distinction  between  the  two 
cases  is  well  marked.  In  the  case  at  bar  the  parties  to 
the  instrument,  who  had  the  same  in  their  possession  or 
under  their  control,  failed  to  discharge  an  absolute 
requirement  imposed  by  law,  in  order  that  it  might  be 
effective  as  an  article  of  adoption,  while  in  the  cited 
case  the  statutory  requirement  which  was  not  complied 
with  was  a  matter  over  which  they  had  no  control. 
The  parties  had  done  all  that  they  could  do,  in  fact  all 
that  the  law  required  of  them,  and  they  could  not  be 
robbed  of  the  benefit  of  their  own  acts  by  reason  of  the 
failure  of  a  public  official  to  discharge  a  duty  imposed 
upon  him  by  law.  The  court  cites  and  distinguishes 
the  Iowa  cases  from  that  one.  The  conclusion  we  have 
reached,  that  the  plaintiff  was  never  legally  adopted, 
being  an  absolute  bar  to  her  recovery,  we  need  not 
consider  other  questions  discussed  by  counsel.  The 
judgment  and  decree  as  to  her  in  the  district  court 
were  right. 

INTEBVENEB  MOFADDEN^S  CASE. 

III.  The  intervener,  McFadden,  was  found  by  the 
referee  to  have  been  legally  adopted  about  June  24, 
1882,  by  Thomas  Hill.  This  finding  was  approved  by 
the  district  court,  and  counsel  for  the  defendants  insist 
that  the  finding  is  not  warranted  by  the  evidence.  The 
petition  of  intervention  sets  out  the  instrument  of 
adoption,  with  all  proper  averments  as  to  its  execution 
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and  recording.  The  answer  denies  the  execution  of  the 
instrument,  denies  the  genuineness  of  the  signatures 
thereto,  denies  its  delivery,  denies  that  by  said  instru- 
ment the  intervener  became  or  was  entitled  to  the 
rights  and  privileges  of  a  child  of  the  blood  of  Thomas 
Hill,  denies  the  intervener's  right  to  the  property,  and 
admits  certain  paragraphs  of  the  petition,  not  material 
to  the  matter  now  under  consideration.  No  express 
denial  of  the  recording  of  the  instrument  is  in  terms 
made,  but  the  denial  of  the  execution  of  the  instrument 
must  be  held  as  a  denial  of  the  drawing  and  recording 
of  the  instrument,  as,  if  not  executed,  it  could  not  have 
been  drawn  and  recorded.  We  have  no  doubt  that  the 
denials  were  broad  enough  to  require  from  the  inter- 
vener the  formal  proof  made  necessary  by  law  before 
she  could  introduce  the  record  of  the  instrument  of 
adoption. 

James  McFadden  testified  that  he  was  the  guardian 
of  the  intervener,  and  filed  the  petition  in  this  case; 
that  he  did  not  have  in  his  possession  the  deed  of  adop- 
tion made  by  Thomas  Hill,  adopting  Estella  McFad- 
den, formerly  Estella  Welton;  that  he  did  not  know 
where  it  was;  that  he  saw  it,  he  could  not  say  what 
year;  that  it  was  about  the  first  of  July,  with  reference 
to  the  time  it  was  made.  This  evidence  was  objected 
to  as  incompetent  and  immaterial,  and  because  he  would 
not  be  likely  to  have  the  instrument.  He  then  testified 
that  he  did  not  know  that  it  was  recorded,  but  had 
instructed  Charles  Baker  and  Mr.  Beaty  to  have  it  re- 
corded. This  evidence  was  objected  to  as  incompetent 
and  immaterial,  and  because  not  the  best  evidence. 
The  intervener  then  oflEered  in  evidence  the  record  of 
the  deed  of  adoption  and  the  index  of  the  same.  This 
was  objected  to  for  the  same  reasons,  and  also  because 
no  foundation  had  been  laid  for  the  introduction  of 
secondary  evidence,  and  it  was  not  proven  to  be  the 
record  of  the  deed  of  adoption  which  was  executed  by 
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the  parties,  and  did  not  purport  to  be  signed  by  Eliza 
D.  Hill,  under  whom  the  defendants  claim  title,  and 
would  not  vest  the  heirs  of  Thomas  Hill  with  title.  The 
evidence  was  received. 

This  was  all  the  evidence  introduced  as  laying  the 
foundation  for  the  introduction  of  the  record  of  the 
instrument.  We  think  it  was  insufficient  for  that  pur- 
pose. Our  statute  provides  that  *^the  record  of  such 
instrument  or  duly  authenticated  copy  thereof,  is  com- 
petent evidence  whenever  the  party's  own  oath  or  oth- 
erwise the  original  is  shown  to  be  lost,  or  not  belonging 
to  the  party  wishing  to  use  the  same,  nor  within  his 
control.^'  Code,  section  3660.  Section  3659  provides: 
**Every  instrument  in  writing  affecting  real  estate  which 
is  acknowledged  or  proved,  and  certified  as  heretofore 
directed,  may  be  read  in  evidence  without  further 
proof. '^  These  two  sections  are  found  in  the  chapter 
on  ^^Evidence"  and  under  the  subheading,  **Instru- 
ments  Affecting  Real  Property.'-^  If  it  should  be  con- 
ceded, for  argument's  sake,  that  an  instrument  of  adop- 
tion is  an  instrument  affecting  real  property,  within  the 
meaning  of  these  sections,  still  the  proper  foundation 
for  the  introduction  of  the  record  was  not  laid.  By 
these  sections  the  record  is  made  competent  only  when 
the  original  is  shown  to  be  lost,  or  not  belonging  to  the 
party  wishing  to  use  it,  or  not  within  his  control.  Now, 
there  was  no  showing  that  the  instrument  was  lost. 
The  witness  simply  testifies  that  he  has  not  got  it;  has 
not  seen  it  for  years.  He  traced  it  into  the  possession 
of  Charles  Baker  and  Mr.  Beaty,  whom  he  instructed 
to  have  it  recorded.  It  may,  perhaps,  be  said  that  he 
has  shown  that  it  was  not  under  his  control,  as  he  tes; 
tifies  he  did  not  have  it,  did  not  know  where  it  was, 
and  that,  when  he  last  saw  it,  it  was  in  the  hands  of 
other  parties.  See  McNichols  v.  Wilson^  42  Iowa,  392. 
But  we  do  not  think  it  was  shown  that  it  did  not  belong 
to  the  party  wishing  to  use  it,  or  that  she  did  not  have 
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it,  or  that  it  was  not  within  her  control.  The  witness 
was  guardian  for  the  intervener.  He  was  appointed 
but  a  few  days  before  the  suit  was  brought.  He  was 
merely  a  nominal,  though  necessary,  party,  by  reason 
of  her  minority.  He  was  not  the  real  party  in  interest, 
in  fact,  wishing  to  use  this  instrument.  For  all  that 
appears,  he  never  had  had  possession  or  control  of  her 
papers  relating  to  this  property.  It  was  for  her  benefit 
/  that  the  paper  was  to  be  used ;  she  was  the  real  party 
in  interest  in  the  litigation.  So  far  as  this  record 
shows,  she  may  have  had  this  very  paper  in  her  posses- 
sion or  under  her  control.  It  seems  to  us  that  it  would 
be  going  too  far  to  say  that  a  proper  foundation  was 
laid  for  the  introduction  of  this  record  by  simply  show- 
ing that  the  guardian  was  not  in  possession  of  the  paper, 
and  did  not  know  where  it  was,  when  no  effort  was 
made  to  show  that  it  was  not  in  the  possession  or  under 
the  control  of  his  ward,  the  person  for  whom  he  was 
acting  in  the  litigation.  See  Williams  v.  Heathy  22 
Iowa,  521 ;  Kreuger  v.  Walker^  80  Iowa,  735 ;  Oileman 
V.  KelgorCy  52  Iowa,  39.  But  it  is  clear  that  an  instru- 
ment of  adoption  is  not  such  an  instrument  as  is  con- 
templated by  sections  3659  and  3660  of  the  Code.  It  is 
not  necessarily  an  instrument  '* affecting  real  property, ^^ 
in  the  sense  in  which  that  language  is  used  in  those 
sections.  It  is  an  instrument  affecting  the  legal  status 
of  the  parties  to  it,  but  it  does  not  describe  real  estate, 
nor  affect  it,  within  the  contemplation  of  these  sections. 
Appellee  contends  that  this  record  was  original 
evidence;  that  it  was  primary;  that  no  foundation 
need  be  laid  for  its  admission ;  that  it  was  admissible 
under  section  3702  of  the  Code.  That  section  reads: 
''Duly  certified  copies  of  all  records  and  entries  or 
papers  belonging  to  any  public  office,  or  by  authority 
of  law  filed  to  be  kept  therein,  shall  be  evidence  in  all 
cases  of  equal  credibility  with  the  original  record,  or 
paper  so  filed.  ^'    Now,  the  record  introduced  was  not 
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of  a  paper  belonging  to  a  public  office,  nor  was  it  of  a 
paper  by  law  required  to  be  kept  therein.  This  adop- 
tion paper  was  not  required  to  be  kept  on  file  in  the 
recorder's  office,  nor  did  it  pertain  to  or  belong  to  a 
public  office.  It  was  a  private  contract,  entered  into 
under  sanction  of  law,  and  required  to  be  recorded. 
The  mere  fact  that  the  instrument  must  be  recorded  in 
order  to  be  effectual  as  an  article  of  adoption  did  not 
make  the  record  of  it  original  evidence.  True  it  is 
that,  when  recorded,  the  record  of  the  paper  is  a  public 
record  in  the  sense  that  it  is  open  to  the  inspection  of 
any  person  interested  therein ;  but  it  is  not  public  in 
the  sense  that  the  paper  itself,  from  which  the  record 
is  made,  must  remain  lodged  in  a  public  office.  The 
section  relied  upon  relates  to  certified  copies  of  an 
original  record,  not  of  the  original  paper  recorded.  It 
also  applies  as  to  papers  which  belong  to  a  public 
office,  or  are  by  law  to  be  filed  and  kept  therein.  The 
section  has  no  application  to  a  case  like  that  at  bar. 

This  case  comes  within  the  general  rules  requiring 
the  production  of  the  best  evidence  of  which  the  fact 
to  be  established  is  susceptible.  This  rule  is  in  force 
in  this  state,  except  in  so  far  as  it  has  been  modified  by 
statute..  Williams  v.  Heath,  22  Iowa,  521.  The  dis- 
tinction between  primary  and  secondary  evidence  is 
still  recognized,  but,  by  sections  3659  and  3660  of  the 
Code,  secondary  evidence  is  made  competent  under 
certain  circumstances.  Speaking  with  reference  to  the 
steps  necessary  to  be  taken  as  preliminary  to  the  intro- 
duction of  secondary  evidence,  a  learned  author  says: 
''But  it  seems  that,  in  general,  the  party  is  expected  to 
show  that  he  has  in  good  faith  exhausted,  in  a  reason- 
able degree,  all  the  sources  of  information  and  means 
of  discovery  which  the  nature  of  the  case  would  natur- 
ally suggest,  and  which  were  accessible  to  him.''  1 
Greenleaf  on  Evidence  [15  Ed.],  section  558.  Meas- 
ured by  this  standard,  the  intervener  failed  to  lay  the 
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proper  foundation  entitling  her  to  introduce  the  record 
of  the  instrument  of  adoption.  No  evidence  that  the 
paper  is  not  in  the  possession  or  under  the  control  of 
the  real  party  in  interest;  no  showing  that  any  eflfort 
was  ever  made  to  find  it;  no  pretense  that  inquiry 
was  made  for  it  of  Baker  or  Beaty,  in  whose  hands  the 
witness  had  last  seen  it.  Surely,  under  such  circum- 
stances, the  record  evidence  is  not  competent  to  estab- 
lish the  adoption  of  the  plaintiflE.  There  is,  then,  no 
evidence  establishing  the  adoption  of  the  intervener 
plaintiff,  and  the  finding  in  that  respect  was  not  war- 
ranted. 

There  was  some  evidence  as  to  admissions  of  Hill 
that  he  had  adopted  the  intervener ;  but  this  phase  of 
the  question  is  not  argued  by  counsel  for  the  intervener, 
and,  not  being  relied  upon  by  them,  we  do  not  con- 
sider it.  It  not  having  been  shown  by  proper  evidence 
that  intervener  was  adopted  by  Thomas  Hill,  it  follows 
that  she  can  not  recover.  Under  these  circumstances, 
we  are  not  called  upon  to  consider  the  many  other 
questions  raised. 

On  plaintiflE's  appeal,  the  case  is  affibmed;  on 
defendant's  appeal,  it  is  bevebsed. 


Geobge  R.  Moobe,  Appellant,  v.  Rockfobd  Insubanoe 
Company,  Appellee. 

Fire  Insurance:  premium:  payment:  evidence.  Where  in  an  action 
upon  a  fire  insurance  policy,  the  plaintiff  alleged  that  the  premium 
was  paid  by  placing  the  amount  thereof  to  the  insurance  company's 
credit  in  its  account  with  him  as  its  agent,  pursuant  to  a  verbal 
agreement  between  him  and  the  company,  held,  that  evidence  that 
the  plaintiff  had  executed  a  bond  to  the  company  as  agent  was 
immaterial.     (1) 

Same:  waiver.  Where  payment  of  the  premium  upon  a  fire  insurance 
policy  is  made  after  loss  has  occurred  the  presumption  is  that  it  is 
made  too  late,  and  the  burden  is  upon  the  insured  to  show  an  accept- 
ance of  the  premium  by  the  insurance  company.    (2) 
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Same.  The  agreement  of  the  parties  in  such  ease  being  that  the  premium 
should  be  paid  upon  delivery  of  the  policy,  heldy  that  evidence  of  the 
course  of  dealing  between  the  plaintiff  and  the  insurance  company  in 
respect  to  extending  the  time  for  the  payment  of  the  premium  in 
previous  years,  either  by  crediting  the  company  in  the  account 
between  it  and  the  plaintiff  or  otherwise,  was  immaterial.     (3) 

Ajppeal  from  Jones  District  Court. — Hon.  James  D. 
GiFFEN,  Judge. 

Tuesday,  Januaby  23, 1894. 

Action  on  policy  of  insurance.  There  was  a  ver- 
dict and  judgment  for  the  defendant,  and  plaintifE 
appeals. — Affirmed. 

Remley  &  Ercanbrack  for  appellant. 

Sheean  &  McCarn  and  Marshall  <&  Tag g art  for 
appellee. 

BiNNE,  J. — The  petition  in  this  case  was  originally 
filed  by  the  Union  Building  Association,  and  in  sub- 
stance it  stated  that  on  October  16,  1888,  the  defend- 
ant issued  to  George  R.  Moore  its  policy  of  insurance 
against  loss  by  fire  on  certain  buildings  in  Oxford 
Junction,  Iowa;  that  at  that  time  said  association  held 
a  mortgage  on  the  property  for  two  thousand,  five 
hundred  dollars,  and  the  policy  contained  a  provision: 
'^Loss,  if  any,  is  payable  to  Union  Building  Associa- 
tion of  Clinton,  Iowa,  as  its  interest  may  appear-/^ 
that  on  February  5,  1889,  the  building  was  partially 
destroyed  by  fire,  resulting  in  a  damage  to  said  asso- 
ciation in  the  sum  of  one  thousand,  five  hundred  dol- 
lars. The  policy  contained  a  statement  as  follows: 
''This  company  shall  not  be  liable  by  virtue  of  this 
policy,  or  any  renewal  thereof,  until  the  premium 
thereof  is  actually  paid.''  The  defense  pleaded  is  that 
the  premium  for  this  policy  was  never  paid.  The 
plaiutiff  in  a  reply,  and  for  an  estoppel,  pleaded  a  cer- 
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tain  recital  in  the  policy  wherein  the  receipt  of  the 
premium  was  acknowledged,  and  also  averred  that  the 
plaintiflf  had  no  knowledge  that  the  premium  had  not 
been  paid,  and  that  the  defendant  had  never  demanded 
same.  On  the  issues  thus  made,  the  case  was  sub- 
mitted to  a  jury,  who  found  a  verdict  for  the  plaintiff, 
from  which  the  defendant  company  appealed.  The 
cause  was  reversed.  See  Union  Bldg.  Ass^n  v.  Mock- 
ford  Ins.  Co.  J  83  Iowa,  647.  After  the  case*  was 
reversed,  an  amendment  to  the  petition  was  filed, 
whereby  it  was  made  to  appear  that  George  R.  Moore 
had  become  the  owner  of  the  interest  of  the  Union 
Building  Association,  and  he  was  substituted  as  plain- 
tiff. In  this  amendment  he  avers  that,  at  the  time  the 
policy  was  issued,  he  was  soliciting  insurance  for  the 
defendant  company,  and  collecting  premiums  for  it, 
and  received  a  commission  thereon;  that,  as  agent  of 
the  defendant,  he  kept  an  account  with  it,  and  that, 
when  said  policy  was  issued,  the  defendant  was  credited 
upon  said  account  with  the  amount  of  the  premium, 
less  commission  due  the  plaintiff,  and  the  same  was 
subject  to  the  order  of  the  defendant;  that  the  defend- 
ant never  demanded  said  premium  of  him ;  that  the 
year  before  this,  and  in  other  years,  the  defendant  had 
not  demanded  that  the  premium  for  the  insurance  of 
the  property  covered  by  said  policy  should  be  paid  to 
it,  but  permitted  it  to  lie  in  the  plaintiff's  hands;  that, 
by  the  manner  in  which  the  defendant  conducted  its 
business,  the  plaintiff  was  led  to  believe  that  it  did  not 
require  the  premiums  remitted,  but  only  required  that 
credit  should  be  given  it  upon  the  account  with  said 
agency;  that  after  said  loss  the  defendant  refused  to 
accept  said  premium,  and  to  adjust  said  loss,  claiming 
said  premium  had  not  been  paid.  The  defendant 
answered,  denying  all  the  allegations  in  said  amend- 
ment. Afterward,  the  plaintiff  filed  an  amendment 
to  his  reply,  in  which  it  is  averred  that  it  was  verbally 
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agreed  between  plaintiff  and  defendant  that  a  credit 
should  be,  and  was,  extended  to  the  plaintiff  for  the 
premium  on  said  policy,  and  that  plaintiff  should  remit 
same  to  defendant,  with  any  other  money  due  the 
defendant  for  premiums  received  by  the  plaintiff,  as 
defendant's  agent,  in  the  course  of  business  in  the 
future;  that  the  premium  on  this  policy  was  not  ex- 
acted in  advance  as  a  condition  of  the  delivery  of  the 
policy,  but  the  plaintiff  was  to  have  such  time  as  he 
might  desire  in  which  to  remit,  as  had  been  the  custom 
before  that  time;  that  a  credit  was  given  defendant  for 
the  premium.  After  the  evidence  of  the  plaintiff  was 
in,  and  after  the  defendant  had  made  its  motion  for  a 
verdict,  the  plaintiff  amended  the  amendment  to  his 
petition  by  striking  out  the  words,  ''Defendant  refused 
to  accept  said  premium. '^  The  court  sustained  the 
defendant's  motion,  and  directed  a  verdict  for  the 
defendant. 

I.  It  is  insisted  that  the  court  erred  in  not  permit- 
ting the  plaintiff  to  testify  as  to  what  commission  he  was 
allowed  on  the  policy  in  controversy,  and  that  such 
commission  was  the  same  as  that  allowed  him  on  other 
policies,  and  that  the  defendant  had  carried  insurance 
on  this  property  for  prior  years.  An  examination  of 
the  record  shows  that,  while  objections  were  taken,  and 
sustained,  to  the  questions  indicated  above,  yet  during 
the  course  of  the  examination  of  the  witness  he  did 
testify  fully  and  without  objection  to  the  same  matters; 
so  that  the  error,  if  any,  was  without  prejudice. 

The  plaintiff  was  asked  if  he-  had  not  executed  a 
bond  to  the  company  as  agent.  An  objection  to  the  ques- 
tion was  sustained.  The  ruling  was  proper.  Whether 
or  not  he  had  given  a  bond  as  agent  could  in  no  way 
tend  to  establish  his  claim  that  he  had  an  agreement 
with  the  company  to  credit  them  with  the  premium  in 
his  account  with  them.  The  proposed  evidence,  in 
any  view,  was  wholly  immaterial» 
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II.  The  plaintiff  contends  that  he  sent  the  pre- 
mium to  the  defendant  a  few  days  after  the  fire,  and  that 
it  retained  the  same,  and  hence  must  be  held  to  have 
waived  payment  in  advance  of  the  premium.  Touch- 
ing the  payment  of  this  premium,  the  pleadings  make 
the  following  allegations:  In  the  petition  there  is  no 
direct  allegation  relating  thereto.  In  the  answer  it  is 
averred  that  no  premium  was  ever  paid.  In  the  orig- 
inal reply  it  is  averred  that  **said  premium  was  paid  at 
the  time  said  policy  was  issued,  and  was  either  remitted 
by  said  Moore  to  defendant,  or  was  in  the  hands  of  said 
agent,  and  defendant  had  been  credited  therewith  on 
defendant's  account  with  said  agent.''  The  reply  also 
states  that  the  defendant,  since  the  loss,  had  refused 
to  pay  or  adjust  the  same,  because  it  claimed  the 
premium  had  not  been  paid.  In  an  amendment  to  the 
petition,  there  is  no  claim  that  the  premium  was  paid 
after  the  loss,  but  it  is  alleged  to  have  been  paid  when 
the  policy  was  issued,  by  crediting  the  amount  in  the 
plaintiff's  account  with  defendant.  It  is  expressly 
averred  therein  that,  after  the  loss,  the  defendant  re- 
fused to  accept  the  premium,  and  denied  its  liability, 
because  the  premium  had  not  been  paid.  It  is  true 
that  after  all  the  plaintiff's  evidence  was  in,  and  after 
the  defendant  had  moved  for  a  verdict,  the  plaintiff 
amended  the  amendment  to  the  petition  by  striking  out 
the  allegation  that  '*  defendant  refused  to  accept  said 
premium. ' '  Now,  it  is  claimed  that,  inasmuch  as  the  de- 
fendant had  a  denial  in  to  the  petition,  and  the  plaintiff 
introduced  evidence  relating  to  sending  the  premium 
after  the  loss,  therefore  the  question  as  to  whether  the 
defendant  had  waived  advance  payment  of  the  premium 
should  have  been  submitted  to  the  jury.  The  plaintiff 
testified  that  he  sent  the  money  to  the  defendant  a  few 
days  after  the  loss  occurred,  but  there  is  nothing  to 
show  that  the  defendant  ever  received  or  accepted  it. 
On  the  contrary,  the  plaintiff  introduced  in  evidence  a 
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letter  from  defendant's  secretary,  written  after  the  loss, 
in  which  defendant  denies  liability,  on  the  ground  that 
the  premium  had  not  been  paid.  This  letter  was  writ- 
ten long  after  the  plaintiff  claims  he  sent  the  premium. 
Now,  we  think  that,  when  a  premium  is  sent  in  after  a 
loss,  the  presumption  is  it  was  sent  too  late,  and  the 
burden  in  such  case  of  showing  an  acceptance  by  the 
company  is  on  the  plaintiff.  The  plaintiff  has  failed  to 
show  that  defendant  accepted  the  premium  after  the 
loss.  The  case  was  not  tried  upon  any  such  theory. 
The  claim  of  the  plaintiff  was  that  the  premium  was 
paid  when  the  policy  was  issued,  either  directly  or  by 
placing  the  amount  thereof  to  defendant's  credit  in  its 
account  with  him  as  its  agent. 

III.  It  will  be  observed  that  on  the  former  appeal 
it  was  found  and  held  that  the  policy  was  not  delivered 
to  Moore  upon  a  credit,  but  that  the  parties  to  the  con- 
tract of  insurance  intended  it  as  a  cash  transaction. 
The  evidence  on  that  appeal,  as  in  the  present  one, 
shows  that  Moore  agreed  to  remit  the  premium  on 
receipt  of  the  policy.  The  policy  was  sent  him  under  that 
agreement.  That  agreement  contemplated  no  credit, 
either  on  Moore's  account  as  agent  or  otherwise.  The 
obligation  of  the  defendant  company  to  pay  did  not 
exist,  because  the  premium  had  not  been  paid.  It 
being  clear  from  all  the  circumstances  surrounding  the 
execution  of  the  policy,  that  there  was  no  intention  on 
the  one  hand,  nor  expectation  on  the  other,  that  time 
should  be  given  in  which  to  pay  the  premium,  any  and 
all  evidence  as  to  the  course  of  past  dealings  between 
the  parties  in  respect  to  extending  time  in  previous 
years  for  the  payment  of  the  premium,  either  by  cred- 
iting the  company  in  his  account  with  them  or  other- 
wise, was  wholly  immaterial.  The  provisions  of  the 
policy  itself,  taken  in  connection  with  plaintiff's  letter 
wherein  he  promised  to  ''remit"  if  the  policy  was  sent, 
and  of  the  defendant's  letter  inclosing  the  policy,  wherein 
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the  plaintiff  was  asked  to  remit  the  amount  of  the 
premium,  clearly  shows  that  there  was  no  ground  for 
claiming  that  there  was  any  thought  of  credit  being 
extended  for  the  payment  of  this  premium.  As  this 
branch  of  the  case  was  fully  considered  in  the  former 
appeal,  there  is  no  call  for  more  extended  discussion. 
The  court  below  properly  directed  a  verdict  for  the 
defendant.    Affiemed. 


Petee  Blink,  Appellee,  v.  J.  C.   Hubingee   et  al.^ 

Appellants. 

Master  and  Servant:  BEriurivx  applianoes:  personal  ikjubt: 
EVIDENOE.  The  defendants,  haying  agreed  to  assist  S.,  who  was  to 
nse  his  own  machinery  and  appliances,  in  raising  a  smoke  stack, 
directed  their  foreman  to  take  the  plaintiff,  and  others  in  their  employ, 
and  help  S.  in  that  work.  While  thus  engaged,  the  machinery  used 
by  S.  in  raising  the  stack,  broke,  the  stack  fell,  and  the  plaintiff  was 
injured.  The  plaintiff  had  for  some  time  been  regularly  employed  by 
the  defendants,  and  one  of  the  members  of  the  firm  was  present  dur- 
ing apart  of  the  time  that  the  stack  was  being  raised.  Held,  that  at 
the  time  of  the  injury  the  plaintiff  was  not  the  servant  of  S.,  but  of 
the  defendants,  and  that  the  latter  were  liable  for  the  damages  sus- 
tained. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Casey, 

Judge. 

Tuesday,  Januaey  23,  1894. 

This  is  an  action  at  law  to  recover  damages  for  a 
personal  injury  received  by  the  plaintiflE  while  engaged 
in  raising  a  smoke  stack  into  an  upright  position.  The 
smoke  stack  was  part  of  an  electric  light  plant  owned 
by  the  defendants.  While  engaged  in  raising  the  stack 
with  a  derrick,  the  machinery  and  appliances  connected 
therewith  broke  and  gave  way,  and  the  stack  fell,  by 
reason  of  which  the  plaintiff  was  seriously  injured. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  seven  hundred  and  fifty  dollars,  and  the  defendaata 
appeal. — Affirmed, 
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James  S.Anderson  and  J.  W.  CaMZ  for  appellants. 
James  C.  Davis  and  A,  Hollingsworth  for  appellee. 

RoTHBOOK,  J, — I.  The  pleadings  are  in  the  usual 
form  in  actions  of  this  kind.  The  plaintiJQE  charges 
negligence,  on  the  ground  that  the  machinery  used  to 
elevate  the  shaft  was  insufficient  and  defective,  and 
that  the  defendants  were  negligent  in  ordering  the  plain- 
tiff into  a  place  of  danger,  without  giving  him  necessary 
instructions  to  enable  him  to  avoid  the  hazard  in  which 
he  was  placed.  The  defendants,  in  addition  to  a  gen- 
eral denial,  averred  that  the  plaintiff  was  guilty  of  neg- 
ligence, which  contributed  to  produce  the  injury. 

The  plaintiff  had  been  for  several  yeai*s  employed 
by  the  defendants.  His  labor  consisted  in  setting  elec- 
tric light  poles,  stretching  wires,  painting  poles,  and 
other  service  in  connection  with  the  plant.  He  was 
directed  by  the  defendant,  J.  C.  Hubinger,  or  rather 
the  foreman  under  whom  he  worked  was  directed,  to 
take  the  plaintiff  and  others,  and  assist  in  raising  the 
stack.  The  stack  was  about  thirty  or  forty  inches  in 
diameter,  and  about  one  hundred  feet  long,  and  it  was 
to  be  raised,  not  merely  in  a  perpendicular  position  on 
the  ground,  but  the  lower  end  was  to  be  placed  on  a 
brick  foundation  some  twenty-five  feet  high,  so  that,  if 
the  work  had  been  completed,  the  top  of  the  stack 
would  have  been  about  one  hundred  and  twenty-five 
feet  from  the  surface  of  the  ground.  When  the 
machinery  broke,  and  the  stack  fell,  the  plaintiff  was 
engaged  at  work  below  with  the  windlass,  by  which  the 
stack  was  being  raised.  The  immediate  cause  of  the 
crash  was  the  breaking  of  the  gin  pole,  and  the  giving 
way  of  a  guy  rope.  There  is  not  one  word  of  evidence 
in  the  whole  case  from  which  any  jury  would  be  author- 
ized in  finding  that  the  plaintiff  was  negligent.  On  the 
eotttrary,  the  fwts  ought  to  be  regarded  as  undisputed 
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that  he  was  free  from  any  negligence.  He  was  a  com- 
mon laborer,  under  the  immediate  direction  of  others, 
and  had  no  reason  to  suspect  that  he  was  in  any  dan- 
ger. The  case  has  been  elaborately  argued,  and  a  mul- 
titude of  authorities  cited  by  counsel  for  both  parties. 
We  must  decline  to  review  these  authorities.  The  rules 
by  which  the  rights  of  the  parties  must  be  determined 
are  elementary,  and  have  been  so  often  applied  by  the 
courts,  and  so  well  understood  by  the  profession,  that 
they  need  no  citation  of  cases  for  their  support. 

The  above  remarks  are  peculiarly  applicable  to 
what  we  regard  as  the  only  real  question  in  the  case. 
The  question  is,  was  the  relation  of  the  defendants  to 
the  plaintiff  such  that  the  defendants  are  not  liable  to 
him  for  the  injury.  This  question  is  raised  by  the 
defendants.  We  may  say  in  this  connection  that  if  the 
defendants  were  at  the  time  the  masters  of  the  plaintiff, 
and  he  was  their  servant,  working  under  their  direction, 
the  master  would  be  liable  for  negligence  in  furnishing 
insufficient  machinery  and  appliances  with  which  to  do 
the  work;  and,  if  the  work  was  attended  with  danger 
which  was  not  apparent  to  the  servant  and  known  to 
the  master,  it  would  be  the  duty  of  the  master  to  warn 
the  servant  of  the  danger. 

The  ground  upon  which  the  defendants  claim  that 
they  are  not  liable  is  that  the  plaintiff,  at  the  time  he 
was  injured,  was  assisting  one  Sinton,  who  was  an  inde- 
pendent contractor,  who  had  undertaken  the  work  of 
raising  the  stack,  and  placing  it  in  position,  with  his 
own  machinery  and  appliances,  which  were  being  oper- 
ated by  Sinton.  The  defendants  requested  instructions 
embodying  this  view  of  the  law,  which  were  not  given 
to  the  jury.  We  think  they  were  rightly  refused, 
because  they  were  not  applicable  to  the  undisputed 
facts,  as  disclosed  in  evidence.  It  is  shown  beyond  all 
question  that  the  plaintiff  was  not  an  employee  of 
Sinton.    He  was  to  receive  no  compensation  from  him. 
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He  was  under  the  pay  of  the  defendants.  The  defend- 
ants were  to  furnish  assistance  in  raising  the  stack,  and, 
in  pursuance  of  that  obligation,  the  defendant  Hubin- 
ger  directed  one  Geltz,  who  was  foreman  of  the  gang  to 
which  the  plaintiff  belonged,  to  go  with  his  men  and 
assist  in  the  work.  The  defendant  J.  C.  Hubinger  was 
personally  present  when  the  work  was  commenced,  and 
remained  there  until  a  very  short  time  before  the  dis- 
aster occurred.  He  was  not  only  present,  but  he  was 
active  in  giving  directions.  He  was  present  until  the 
stack  was  partly  raised  up,  when  he  went  up  on  a  hill 
close  by,  and  he  stopped  on  the  hillside,  and  saw  that 
the  gin  pole  was  bending.  Under  this  state  of  facts  the 
defendants  are  liable  to  plaintiff,  if  any  one  is  liable.  It 
was  on  this  theory  that  the  case  was  submitted  to  the 
jury,  with  a  clear  and  unobjectionable  charge  by  the 
court  upon  the  law  of  negligence  and  contributory  neg- 
ligence, applicable  to  the  evidence  introduced  on  the 
trial  ^  and  instructions  requested  by  the  defendants  to 
be  given  to  the  jury,  to  the  effect  that  the  defendants 
were  not  liable  if  Sintonwas  an  independent  contractor, 
were  rightfully  refused.  Other  requests  to  charge  were 
properly  refused,  because  the  same  features  of  the  case 
were  correctly  presented  to  the  jury  in  the  instructions 
given  by  the  court. 

II.  Other  objections  are  made  to  the  rulings  of  the 
court,  which  we  need  not  specially  mention.  They 
appear  to  us  to  be  without  merit,  and  a  separate  con- 
sideration of  them  would  serve  no  useful  purpose.  A 
full  and  careful  examination  of  the  whole  case  leads  us 
to  the  conclusion  that  the  verdict  and  judgment  are  not 
only  right,  but  that  no  prejudicial  error  occurred  in  the 
trial  in  the  district  court.  The  facts  attending  the 
whole  transaction  are  such,  and  the  law  applicable 
thereto  is  so  plain,  that  there  was  no  liability  for  any 
judge  to  fall  into  reversible  error  while  presiding  at  the 
trial. 

The  judgment  of  the  district  court  is  affiemed. 
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Emlin  McClain,  Appellee,  v,  Ohioago,  Rook  Island 
&  Pacifio  Bailwat  Oohpant,  Appellant. 

Railroads :  bight  of  wat  abakdonmint.  Where  by  the  terms  of  a  eon- 
veyance  of  land  to  a  railroad  company  the  same  is  to  become  forfeited, 
and  revert  to  the  grantor,  when  the  railway  company  ceases  to  use 
the  same  for  railway  porposes,  the  grantor  may  maintain  an  action 
for  the  recovery  of  such  land  on  the  ground  of  nonnser  or  abandon- 
ment thereof  by  the  railroad  company,  although  the  nonnser  may  not 
have  continued  for  the  period  of  eight  years,  as  provided  by  section 
1260  of  the  Code.     (1) 

Same:  eyidbnoe.  In  such  case,  evidence  that  the  land  in  question  was 
part  of  a  right  of  way  for  a  spur  track  from  the  railway  company's 
main  line  to  a  coal  mine,  that  it  was  obtained  without  cost  to  the 
railway  company,  that  the  mine  had  been  abandoned  for  a  number  of 
years,  and  that  the  right  of  way  had  not  since  been  used  for  railway 
purposes,  is  admissible  in  proof  that  the  railroad  company  had  ceased 
permanently  to  use  the  right  of  way  over  the  land  in  question.    (2) 

Appeal  from  Polk  District  Court. — Hon.  Ohablbs  A. 
Bishop,  Judge. 

Tuesday,  Januaey  23, 1894. 

Action  to  recover  possession  of  a  certain  strip  of 
land  heretofore  conveyed,  as  per  deed  set  out,  as  a 
right  of  way,  to  the  defendant's  grantor  by  the  plaintiff 
and  another,  then  owners  of  the  tract  out  of  which  said 
strip  was  taken.  The  plaintiff,  now  the  owner  of  said 
tract,  alleges,  as  ground  for  recovery,  that  the  defend- 
ant and  its  said  grantor  ''have  long  since  ceased  per- 
manently to  use  the  track  laid  upon  said  right  of  way, 
or  to  use  said  right  of  way  in  any  manner  for  railway 
purposes,  and  said  track  and  right  of  way  have  long 
since  been  abandoned,  and  the  route  thereof  changed, 
so  as  not  to  be  continued  over  the  said  premises,  where- 
by all  the  rights  and  interests  of  the  said  railway  com- 
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panies,  or  either  of  them,  have  ceased  and  determined/' 
The  plaintiff  further  alleges  that  the  defendant  contin- 
ues to  occupy  said  strip  of  land  with  its  track,  and 
thereby  prevents  him  from  taking  and  keeping  posses- 
sion thereof  as  is  his  right,  to  his  damage  two  hundred 
dollars,  which,  with  possession,  he  asks  to  recover. 
The  defendant's  demurrer  to  the  petition  being  over- 
ruled, an  answer  was  filed,  admitting  the  conveyances 
set  out,  and  that  the  defendant  constructed  a  track 
upon  said  right  of  way,  and  operated  the  same.  The 
defendant  denies  that  it  has  ceased  permanently  to  use 
said  track,  or  that  said  track  and  right  of  way  have 
been  abandoned,  or  that  the  right  and  interests  of  the 
defendant  or  its  grantor  have  ceased  and  determined, 
and  denies  that  plaintiflE  is  entitled  to  possession.  Upon 
these  issues,  the  case  was  tried  to  a  jury,  and  verdict 
returned  * 'that  the  plaintiflE  is  entitled  to  possession.'' 
The  defendant's  motion  for  a  new  trial  being  overruled, 
judgment  was  entered  on  the  verdict.  The  defendant 
appeals. — Affirmed. 

Hubbard  <&  Bawley  for  appellant. 

Cummins  d  Wright  for  appellee, 

Given,  J. — I.  The  defendant  demurred,  on  the 
ground  that  the  petition  did  not  show  an  abandonment 
for  the  period  of  eight  years,  as  provided  by  section 
1260  of  the  Code.  The  same  question  was  raised  by 
motion  for  verdict,  and  on  the  instructions,  and  is  the 
controlling  question  presented  on  this  appeal.  Said  sec- 
tion provides  '*that  if  said  roadbed  or  right  of  way,  or 
any  part  thereof,  shall  not  be  used  or  operated  for  a 
period  of  eight  years,  •  •  •  the  land  and  title  there- 
to shall  revert  to  the  owner  of  the  section,  subdivision, 
tract,  or  lot  from  which  it  was  taken."  In  the  absence 
of  statute,  mere  nonuser  for  any  length  of  time  would 
not  work  a  forfeiture.    Barlow  v.  C,  B.  I.  &  P.  BaiU 


648  McClain  v.  C,  R.  I.  &  P.  R^y  Co.  [90  Iowa 

way  Co.  J  29  Iowa,  276.  If  the  nonuser  was  permanent, 
that  is,  without  an  intention  to  resume  the  use,  it  would 
constitute  abandonment,  without  regard  to  the  length 
of  time  the  right  of  way  had  not  been  used.  Without 
the  statute,  to  constitute  abandonment  there  must  have 
been  a  permanent  cessation  to  use;  that  is,  a  cessation 
to  use,  with  an  intent  not  to  resume  the  use.  Under 
the  statute,  mere  nonuser  for  eight  years  constitutes 
abandonment,  regardless  of  the  intention  of  the  com- 
pany. 

The  plaintiff  has  not  alleged,  and  does  not  claim, 
nonuser  for  eight  years,  but  does  claim  abandonment, 
under  the  terms  and  conditions  of  the  deed.  The 
defendant  contends,  on  the  authority  of  Femow  v.  C, 
M.  A  St.  P.  Bailway  Co.,  75  Iowa,  526,  that  the  statute 
alone  controls.  In  that  case  Femow  had  granted  a 
right  of  way  upon  which  a  track  was  laid  and  operated 
until  November,  1878,  when  the  track  was  taken  up, 
the  right  of  way  fence  being  left.  Femow  entered  upon 
and  cultivated  the  right  of  way  without  leave  until 
July  or  August,  1886,  when  the  defendant  relaid  a 
track,  and  ran  trains  thereon.  Femow  sued  for  trespass, 
and  it  was  held  that,  as  eight  years'  nonuser  had  not 
elapsed,  the  defendant  was  not  a  trespasser.  It  was 
contended  that  the  statute  does  not  take  away  the  com- 
mon law  right  of  forfeiture,  but  merely  gives  an  addi- 
tional remedy.  This  court  held  that  the  principle  con- 
tended for  was  not  applicable  to  the  question  under 
consideration ;  that  the  statute  defines  what  shall  be 
regarded  as  abandonment.  *  *It  definitely  fixes  the  rights 
of  the  parties,  and,  under  its  provisions,  nothing  less 
than  nonuser  for  eight  years  will  authorize  the  owner 
of  land  from  which  it  was  taken  to  take  possession  of 
the  land.''  It  is  previously  stated  that  *^ there  is  noth- 
ing in  the  conveyance  of  the  right  of  way  in  the  way  of 
condition,  proviso,  or  limitation,  as  to  the  line  of  road." 
Clearly,  in  the  absence  of  contract,  the  statute  controls; 
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but  it  does  not  follow  that  the  parties  may  not  agree 
upon  a  forfeiture  of  the  easement  upon  other  terms 
than  those  provided  in  the  statute.  No  such  conditions 
were  contained  in  the  conveyance  of  the  right  of  way 
in  Fernowls  case  as  in  this,  nor  does  that  case  hold  that 
the  parties  may  not  agree  that  abandonment  shall  follow, 
if  the  grantor  shall  at  any  time  * 'cease  permanently^^  to 
use  the  right  of  way  for  the  purposes  for  which  it  was 
conveyed.  The  lower  court  instructed  that  ^ 'abandon- 
ment,^^ as  the  word  is  used  in  this  case,  means  simply  a 
permanent  cessation  of  the  use  of  the  right  of  way  in 
question  for  railway  pui-poses,  and  submitted  the  ques- 
tion of  fact  to  the  jury.  We  think  there  was  no  error 
in  overruling  the  demurrer  or  in  the  instructions. 

II.  On  the  trial,  the  plaintiflE  was  permitted  to 
introduce  evidence,  over  the  defendant's  objection, 
tending  to  show  that  the  right  of  way  in  question  was 
part  of  a  right  of  way  for  a  spur  track  from  the  defend- 
ant's main  line,  running  south  to  a  coal  mine;  that,  to 
induce  the  construction  and  operation  of  the  track  to 
the  mine,  the  owners  of  the  mine  procured  the  right  of 
way  for  the  defendant  free  of  cost  to  defendant;  that 
the  mine  was  abandoned  in  February,  1885 ;  and  that 
said  right  of  way  has  not  since  been  used  for  railroad 
purposes,  and  especially  that  part  across  the  plaintiflE's 
land,  and  south  thereof.  The  defendant  introduced 
evidence  tending  to  show  that  the  track  was  used  for 
railroad  purposes.  The  defendant  contends  that  the 
court  erred  in  admitting  the  evidence  introduced  by 
the  plaintiff,  because  its  effect  was  to  show  agreements 
not  expressed  in  the  deed.  This  evidence  was  unques- 
tionably not  admissible  for  such  a  purpose,  but  it  was 
admissible  upon  the  question  whether  the  defendant 
had  ceased  permanently  to  use  the  right  of  way  through 
and  south  of  the  plaintiff's  land,  and,  under  the  instruc- 
tions, could  not  have  been  considered  for  any  other 
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purpose.  Upon  this  evidence,  the  jury  were  warranted 
in  finding  as  they  did.  Our  conclusion  is  that  the 
judgment  of  the  district  court  should  be  affibmed. 


90    660! 
m    6681 

iS^l^l  Chandleb,  Appellee. 


120    67( 


Union  Meboantile  Company  Appellant,  v.  J.  E. 


Action  on  Attachment  Bond:  pleading.  Where  in  an  action  <m 
an  attaohment  bond  the  plaintiff  alleged  the  filing  of  the  bond 
whereby  the  attaching  creditor  agreed  to  pay  all  damages  that  might 
be  rastained  by  the  wrongful  sning  out  of  the  attaohment,  and  made 
said  bond  and  the  writ  of  attaohment  parts  of  the  petition,  held,  that 
the  petition  would  be  construed  as  presenting  an  action  on  the  bond 
rather  than  a  common  law  action  for  the  malicious  suing  out  of  the 
writ,  although  the  amount  claimed  in  the  petition  was  largely  in 
excess  of  the  amount  of  the  bond.    (1) 

Same:  ldcit  ot  rbgoyxbt:  nrsTBUoriOKB  to  jurt.  The  jury  having 
returned  a  verdict  in  such  case  for  an  amount  largely  in  excess  of  the 
amount  of  the  bond,  and  the  excess  having  been  remitted  by  the  suc- 
cessful party,  held,  that  the  refusal  to  give  an  instruction  to  the  juiy 
that  in  no  event  could  a  recovery  be  had  for  an  amount  in  excess  of 
the  bond  was  without  prejudice.    (2) 

Bams:  damages:  pbopbbtt  sold  bt  bbouvkb.  Where  an  attachment  is 
levied  upon  incumbered  property,  and  a  receiver  is  appointed  upon 
the  petition  of  the  attaching  creditor,  the  latter' s  liability  for  the 
wrongful  suing  out  of  the  attachment  is  not  confined  to  the  excess 
remaining  in  the  receiver's  hands  after  the  satisfaction  of  the  prior 
Uens.    (8) 

Same:  leyt  on  mortgaged  chattels.  The  fact  that  an  attachment  was 
levied  upon  mortgaged  chattels,  which  are  not  subject  to  attachment, 
will  not  relieve  the  attaching  creditor  from  liability  for  damages  for 
the  wrongful  suing  out  of  the  attachment.     (4) 

Same:  judgment:  remiititur.  An  excessive  verdict  for  unliquidated 
damages  may  be  remitted  in  part  by  the  successful  party,  and  judg- 
ment taken  for  the  balance.     (5) 

Same.  The  claim  for  damages  on  the  bond  being  set  up  by  way  of  coun- 
terclaim in  the  attachment  suit,  and  the  claim  of  the  attaching 
creditor  being  admitted,  held,  that  the  attachment  defendant  could 
not  recover  a  sum  in  excess  of  the  amount  of  the  bond,  less  the  plain- 
tiff's claim,  but  that  a  judgment  for  the  full  amount  of  the  bond 
would  not  be  reversed,  as  the  district  court  could  be  directed  to  enter 
judgment  in  the  proper  sum  upon  the  facts  established.    (6) 


Jan.  1894]  Union  Mekoantile  Co.  v.  Chandleb.    651 

Sams:  attobnxt  fkb.  A  recovery  in  damages  for  the  fall  amount  of  an 
attachment  bond  will  not  preclude  the  taxation  of  an  attorney  fee  in 
■aoh  case,  that  being  a  part  of  the  costs.    (7) 

Appeal  from  Polk  District  Court.— Ro^.  C.  P.  Holmes, 

Judge. 

Wednesday,  Januaby  24, 1894. 

Action  on  an  account,  aided  by  attachment.  The 
account  is  admitted,  and  a  cross  action  filed  for  the 
wrongful  suing  out  of  the  attachment.  There  was  a 
verdict  and  judgment  for  the  defendant.  The  court 
refused  the  defendant  an  attorney's  fee,  and  both  par- 
ties have  appealed. — Upon  defendant's  appeal^  reversed; 
upon  plaintiffs  appeal,  modified  and  affirmed. 

A.  A.  Haskins  for  plaintiff. 

Berryhill  d  Henry  for  defendant. 

Gbangee,  C.  J. — The  account  sued  on  is  for  fifty- 
seven  dollars  and  twenty-nine  cents,  and  it  is  by  the 
answer  admitted.  The  damages  sought  in  the  cross 
action  were  one  thousand,  five  hundred  dollars.  The 
bond  filed  in  obtaining  the  attachment  was  in  a  penalty 
of  two  hundred  and  fifty  dollars.  The  sureties  on  the 
bond  are  not  parties  to  the  cross  action.  The  attach- 
ment was  levied  on  a  leasehold  interest  in  a  lot  and 
building  and  on  a  stock  of  goods,  on  all  of  which  were 
prior  liens.  On  the  application  of  the  plaintiff,  a 
receiver  was  appointed,  who,  under  orders  of  the  court, 
sold  all  the  property  for  six  hundred  and  thirty-four 
dollars  and  fifty-three  cents,  and  applied  the  same  to 
the  discharge  of  the  prior  liens,  so  that  nothing  remained 
under  the  attachment.  The  trial  of  the  issues  for  the 
wrongful  suing  out  of  the  attachment  resulted  in  a  ver- 
dict for  the  defendant  for  nine  hundred  and  sixty-eight 
dollars.  The  defendant  filed  a  remittitur  of  the  damage  in 
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excess  of  the  penalty  of  the  bond  ($250),  and  judgment 
was  entered  for  that  sum.  The  jury  returned  special 
findings  that  the  attachment  was  wrongfully,  but  not 
maliciously,  sued  out.  We  will  first  notice  the  assign- 
ments of  error  by  the  plaintiff. 

I.  The  parties  are  in  contention  whether  the  cross 
action  is  a  statutory  one  on  the  bond,  or  a  common  law 
action  for  maliciously  suing  out  the  writ;  the  plaintiff 
maintaining  that  it  is  the  latter.  The  court  below  held 
the  cross  action  to  be  on  the  bond,  and,  we  think, 
rightly  so.  The  cross  petition  does  not  bear  the  usual 
evidence  or  indications  of  a  petition  in  an  action  for 
damage  for  the  suing  out  of  a  writ  of  attachment  mali- 
ciously and  without  probable  cause.  Its  allegations, 
though  not  in  some  respects  apt,  are  more  nearly  in 
conformity  to  the  usual  pleading  in  an  action  on  the 
bond.  A  paragraph  of  the  cross  petition  states  **that, 
at  the  time  of  the  suing  out  of  said  writ  of  attachment, 
the  plaintiff  filed  with  the  clerk  of  this  court  an  attach- 
ment bond,  wherein  it  bound  itself  to  pay  all  damages 
this  defendant  might  sustain  by  reason  of  the  wrongful 
suing  out  of  said  attachment.  Said  bond  and  said 
writ  are  hereby  made  a  part  of  this  answer  and  counter- 
claim as  though  fully  set  forth  herein.''  We  infer  the 
intent  of  the  pleader  to  have  been  to  make  the  bond 
and  writ  parts  of  the  petition,  by  reference  to  them 
as  parts  of  the  record  in  the  case.  The  law,  of  course, 
requires  the  bond,  as  an  instrument  on  which  recovery 
is  sought,  to  be  set  out  in,  or  attached  to,  the  petition ; 
and  it  is  quite  manifest  that  an  omission  to  do  so  is  but 
an  error  in  pleading.  The  plaintiff  suggests  that  the 
fact  that  the  petition  claims  one  thousand,  five  hun- 
dred dollars  as  damage,  when  the  penalty  of  the  bond 
is  only  two  hundred  and  fifty  dollars,  shows  that  the 
action  was  not  intended  as  on  the  bond.  The  defend- 
ant's answer  to  the  petition  is  that  the  excessive 
amount  was  claimed  under  a  belief  that,  inasmuch  as 
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the  action  was  alone  against  the  plaintiff,  the  penalty 
on  the  bond  would  not  limit  his  liability  in  the  suit; 
that  the  penalty  only  limited  the  liability  of  the  sureties 
on  the  bond.  The  district  court  held  that  the  limita- 
tion applied  alike  to  the  principal  and  sureties,  upon 
which,  as  we  understand,  the  remittitur  was  filed. 
That  view  is  in  harmony  with  the  general  averments 
of  the  petition,  and  preserves  their  force,  while  the 
other  view  renders  some  of  them  entirely  without  force, 
and  irrelevant. 

II.  Plaintiff  asked  the  court  to  give  an  instruc- 
tion to  the  effect  that  in  no  event  could  the  defendant 
recover  a  sum  in  excess  of  two  hundred  and  fifty  dol- 
lars, which  the  court  refused.  The  instruction  should 
have  been  given.  From  the  record,  however,  we  may 
assume  that,  had  it  been  given,  the  defendants  recovery 
would  have  been  for  the  full  penalty  of  the  bond, 
because,  under  the  same  evidence,  it  was  largely  in 
excess  of  it.  The  filing  of  the  remittitur,  then,  placed 
the  plaintiff  in  the  position  he  would  have  been  in  had 
the  instruction  been  given;  hence,  the  error  was  with- 
out prejudice. 

III.  It  will  be  remembered  that,  after  the  levy  of 
the  attachment,  at  the  instance  of  the  plaintiff,  a  re- 
ceiver was  appointed,  who,  under  order  of  the  court, 
sold  the  property,  and  applied  the  proceeds  to  the 
discharge  of  prior  liens.  In  view  of  these  facts,  the 
plaintiff  asked  the  following  instruction:  ^*Tou  are 
instructed  that,  unless  you  find  that  some  money  or 
property  came  into  the  hands  of  the  sheriff  or  receiver 
after  the  payment  of  prior  claims  and  incumbrances, 
then  your  verdict  will  be  for  plaintiff  for  the  amount  of 
its  claim.  The  defendant,  iip  you  should  find  the  at- 
tachment was  wrongfully  or  maliciously  sued  out, 
could  only  recover  the  amount  of  the  money  on  his 
counterclaim  which  came  into  the  hands  of  the  sheriff 
or  receiver  of  this  court,  with  six  per  cent,  interest 
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thereon.''  The  meaning  of  the  instruction  is  that  the 
liability  of  the  plaintiff  on  the  bond  is  limited  to  the 
excess  in  the  hands  of  the  sheriff  or  receiver  after  the 
discharge  of  prior  liens:  and  as,  in  fact,  there  was  no 
excess,  there  is,  in  law,  no  liability.  The  court  denied 
the  instruction,  and  permitted  as  one  item  of  recovery 
the  difference  between  the  market  value  of  the  property 
when  attached,  and  the  sum  realized  from  the  sale  by 
the  receiver  It  seems  to  us  that  the  rule  adopted  by 
the  court  is  correct.  The  wrongful  attachment  of  the 
property  caused  the  appointment  of  the  receiver,  and 
the  sale  by  him.  Now,  if,  by  the  wrongful  seizure  of 
the  defendant's  property,  it  has  been  sold  for  less  than 
its  fair  market  value  when  taken,  we  think  that  he 
should  be  allowed,  in  addition  to  what  it  sold  for, 
enough  to  give  him  its  market  value ;  and  that  is  what 
the  court  allowed.  We  are  not  to  lose  sight  of  the  fact 
that  it  was  the  attachment  that  caused  the  proceedings 
resulting  in  the  sale  for  less  than  the  market  value. 

IV.  The  plaintiff  claims  exemption  from  liability 
because  the  property  seized  by  the  attachment  was 
mortgaged,  and  hence  that  the  attachment  was  void, 
and  cites  Oimble  v.  Ferguson,  58  Iowa,  414,  and  Tootle 
V.  Taylor  J  64  Iowa,  629.  The  distinction  is  so  mani- 
fest that  we  think  the  proposition  is  hardly  entitled  to 
discussion.  The  cases  turn  upon  entirely  different 
questions. 

V.  It  is  said  that  the  court  erred  in  permitting  a 
remittitur  to  be  filed  by  the  defendant,  because  the 
damage  was  unliquidated.  We  know  of  no  reason 
why  damages,  though  unliquidated,  when  fixed  by  the 
finding  of  a  jury,  may  not  be  remitted,  in  whole  or  in 
part,  by  the  party  in  whose  favor  they  are  assessed.  It 
is  an  act  favorable  to  the  other  party,  of  which  he 
should  not  complain.  The  fact  that,  by  the  remittitur, 
an  error  in  the  proceedings  is  cured  that  would  other- 
wise be  prejudicial  to  the  party  against  whom  the  dam- 
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age  is  assessed,  gives  to  such  party  no  ground  of  com- 
plaint. Concessions  in  avoidance  of  errors  in  legal 
proceedings  are  to  be  encouraged,  rather  than  dis- 
approved. 

VI.  The  plaintiflE  insists  that  the  cause  must  be 
reversed  because  the  amount  of  the  plaintiflE^s  claim 
has  not  been  deducted  from  the  damages  assessed  in 
the  counterclaim.  The  defendant's  theory  is  that, 
under  the  instructions  of  the  court,  the  jury  found  the 
amount  of  damage,  and,  after  deducting  the  fifty- 
seven  dollars  and  twenty-nin^e  cents,  it  gave  its  verdict 
for  the  nine  hundred  and  sixty-eight  dollars;  and  we 
think  that  it  is  the  correct  view  of  how  the  result  was 
reached.  But  the  conclusion  does  not  reach  the  diffi- 
culty. It  is  the  law  of  the  case  that  the  limit  of 
recovery  in  the  cross  action  is  two  hundred  and  fifty 
dollars.  The  defendant  has  no  basis  for  a  recovery  in 
the  case,  either  by  way  of  set-off  or  judgment,  except 
the  cross  action  ,and  that  is  on  the  bond.  If  he  retains 
the  judgment  for  two  hundred  and  fifty  dollars,  and  is 
permitted  to  set  off  the  plaintiff's  account,  then  he  has 
realized  from  the  cross  action  three  hundred  and  seven 
dollars  and  twenty-nine  cents,  which  he  is  not  per- 
mitted to  do.  But  must  we,  because  of  this,  reverse 
the  judgment  and  remand  the  case  for  a  new  trial! 
The  facts  are  conclusively  settled.  The  findings  of  the 
jury  on  the  defendant's  counterclaim,  with  the  law 
applied,  fix  the  damage  at  two  hundred  and  fifty  dol- 
lars. The  plaintiff's  account  is  admitted,  and,  under 
the  law,  should  be  deducted,  and  defendant  given  a 
judgment  for  the  balance.  The  case  requires  but  an 
application  of  the  law  to  the  established  facts.  Such  a 
judgment  by  the  district  court  would  have  conformed 
to  the  law,  and  met  with  affirmance  on  appeal.  The 
district  court  will,  on  the  return  of  a  case,  enter  such  a 
judgment.  This  disposes  of  the  case  on  plaintiff's 
appealt 
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VII.  The  defendant  asked  the  court  to  assess  an 
attorney's  fee  in  his  favor  because  of  his  recovery  on 
the  attachment  bond,  and  the  court  refused,  from 
which  order  the  defendant  appealed.  Counsel  seem  to 
agree  in  argument  that  the  theory  of  the  court  below 
was  that  an  attorney's  fee  could  not  be  added  to  the 
recovery  on  the  bond  of  two  hundred  and  fifty  dollars. 
This  court  has  recognized  the  rule  that  attorney's  fees, 
when  allowed,  are  a  part  of  the  costs.  See  Musser  v. 
Crum,  48  Iowa,  52 ;  Weller  v.  Eawes,  49  Iowa,  45.  If 
a  part  of  the  costs,  the  recovery,  under  the  conditions 
of  the  bond,  would  not  defeat  the  defendant's  right  to 
it.  We  think  the  defendant  was  entitled  to  a  reason- 
able fee,  to  be  fixed  by  the  court,  and  that,  upon  a 
return  of  the  cause,  it  should  be  allowed. 

Upon  defendant's  appeal,  the  order  of  the  court  is 
EEVERSED;  upou  plaintiff's  appeal,  the  judgment  is 
modified  and  affibmed. 


go   6M 

g  |g  David  Sim,  Appellant,  v.  John  Eussell  et  al., 

90  eiA  Appellees. 
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}i09  218  Wills:  OAPAOITT  OF  TESTATOR:  EVIDENCE.    In  prooeediogs  attftokiiig 

dD  656|  the  validity  of  a  will  on  the  ground  of  the  mental  incapacity  of  the 

7^  testator  to  make  a  will,  the  condition  of  the  testator's  health  in  pre- 

fl26  341  vious  years,  and  at  or  about  the  time  the  will  was  made,  may  be 

90    6^  shown  for  the  purpose  of  showing  the  impairment  of  the  mental 

faculties  by  long  and  continued  illness.     (1) 

Same.  Where  the  contestant  in  such  proceeding  was  the  son  of  the 
testator,  and  a  legatee  for  only  a  nominal  sutai,  and  the  bulk  of  the 
testator's  estate  was  given  to  persons  not  related  to  him  or  to  dis- 
tant relatives,  held,  that  the  proponents  were  entitled  to  show  the 
financial  condition  of  the  contestant  as  supporting  the  reasonableness 
of  the  will.    (2) 

Sake:  xtkdue  influenob.  The  reasonableness  of  the  will  in  such  case 
may  be  considered,  in  connection  with  other  circumstances,  in  ascer- 
taining the  actual  mental  condition  of  the  testator  when  the  will  was 
made,  the  motives  which  prompted  him,  and  the  influences  to  whieli 
he  was  subject.    (3) 
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Sams:  svidenoi.  It  being  stated  in  the  wHl  that  the  reason  for  giving 
the  contestant  but  a  nominal  smn  was,  that  he  had  been  given  the 
nse  of  the  testator's  farm  for  many  years,  and  that  the  same  had 
been  sold  to  him  for  one  thousand  dollars  less  than  the  testator  had 
been  offered  for  it,  held,  that  the  proponents  were  properly  per- 
mitted to  show  the  negotiations  between  the  contestant  and  the 
testator  in  regard  to  the  sale  of  said  farm.    (4) 

Appeal  from  "jJones  District  Court. — Hon.  James    D. 
GiFFEN,  Judge. 

Wednesday,  Januaby  24, 1894. 

Action  to  set  aside  the  probate  of  a  will,  and  to 
have  the  will  declared  to  be  void.  There  was  a  trial 
'^y  Juiy?  ftiid  a  verdict  and  judgment  for  the  defend- 
ants.    The  plaintiff  appeals. — Reversed, 

J  W.  Jamison,  and  W.  I.  Chamberlain  for  appel- 
lant. 

Sheean  d  McCam  for  appellees. 

EoBiNSON,  J. — ^In  the  year  1890,  John  Sim,  a 
resident  of  Jones  county,  died,  leaving  an  estate  of  the 
value  of  about  four  thousand  dollars.  His  wife  had 
died  some  years  before,  and  the  plaintiff  was  his  only 
child.  In  May  of  the  year  specified,  what  purported 
to  be  the  last  will  of  the  decedent  was  admitted  to 
probate.  It  was  executed  on  the  fifth  day  of  March, 
1888,  and  bequeathed  to  the  plaintiff  the  sum  of 
twenty-five  dollars;  to  William  Orford,  the  sum  of 
two  hundred  dollars;  to  a  church,  one  hundred  dol- 
lars; to  John  Russell,  one  hundred  dollars  and  a  walk- 
ing stick;  and  to  other  persons,  pictures  and  certain 
articles  of  small  value.  The  will  provided  that  the 
remainder  of  the  property  of  the  testator  should  be 
divided  among  two  nieces  and  two  nephews,  who 
resided  in  Scotland;  and  appointed  John  Russell  and 
William  Paul  executors.    The  grounds  upon  which  the 
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plaintiff  attacks  the  probate  of  the  will  are  that  the 
notice  thereof  was  insufficient,  that  the  decedent  was 
not  competent  to  make  a  will  at  the  time  the  one  in 
question  was  made,  and  that  it  was  obtained  through 
undue  influence.  The  plaintiff  was  married  in  the  year 
1871,  and  from  that  time  until  after  the  death  of  his 
father  has  lived  upon  and  carried  on  the  farm  which 
was  his  father's  home.  His  mother  died  in  the  year 
1873,  and  his  father  lived  with  him  from  that  time 
until  the  year  1886,  when  he  went  to  Onslow,  and  there 
boarded  with  Mrs.  Walters  until  he  died.  The  influ- 
ence which  the  plaintiff  alleges  was  the  wrongful  cause 
of  the  making  of  the  will,  so  far  as  the  evidence  shows, 
was  exercised,  if  at  all,  during  the  two  or  three  months 
which  preceded  the  making  of  the  will. 

I.  The  plaintiff  was  introduced  as  a  witness,  and 
was  asked  in  regard  to  the  condition  of  his  father's 
health  for  some  years  before  he  died,  and  especially  at 
the  time  of  the  making  of  the  will,  and  before  and 
about  that  time;  but  objections  to  his  answering  the 
question  were  sustained.  It  was  the  theory  of  the 
plaintiff  that  his  father's  mental  faculties  had  been 
impaired  by  long  and  continued  illness  to  such  an  ex- 
tent that  he  was  incompetent  to  make  the  will,  and 
that,  if  he  was  not  incompetent,  his  mental  condition 
was  such  that  he  was  easily  influenced  by  others  to  do 
what  he  would  not  have  done  if  free  from  such  influ- 
ence. We  think  the  answers  of  the  witness  should 
have  been  received.  The  questions  did  not  relate  to 
any  personal  transaction  or  communication  between 
him  and  the  decedent,  and  the  answers  would  have 
been  competent  evidence  of  a  material  fact.  Severin 
V.  Zack,  55  Iowa,  28;  State  v.  Shelton,  64  Iowa,  338; 
Parsons  v.  Parsons^  66  Iowa,  755. 

II.  The  appellant  complains  that  the  appellees 
were  permitted  to  show  the  amount  of  property  he 
owned  when  the  will  was  made.    Inasmuch  as  the 
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plaintiflE  attacked  the  will  in  part  because  it  was  un- 
natural and  unreasonable  for  the  decedent  to  make  to 
his  son  only  a  nominal  bequest,  and  to  give  all  the  re- 
mainder of  his  estate  to  more  distant  relatives,  and  to 
persons  to  whom  he  was  not  related,  we  think  it  was 
entirely  proper  to  show  the  financial  condition  of  the 
son,  as  bearing  upon  the  question  of  the  reasonableness 
of  the  will.  If  the  son  had  ample  property  to  support 
himself  and  family  during  their  life,  that,  with  other 
facts,  might  tend  to  show  that  the  disposition  of  prop- 
erty made  by  the  will  was  not  unnatural,  and  that  it 
was  reasonable. 

III.  The  court  charged  the  jury  as  follows:  ^'Six- 
teen. The  fact,  if  a  fact,  that  the  will  is  not  as  you 
would  have  made  it,  is  not  to  control  you  in  arriving 
at  your  verdict.  However  unjust  you  may  regard  the 
will  in  its  provisions,  still  you  are  not  to  set  it  aside 
for  that  reason,  nor  to  let  it  have  any  weight  with  you, 
unless  you  find,  from  the  evidence  and  the  instructions, 
the  will  is  actually  invalid  because  of  unsoundness  of 
mind  or  undue  influence.  ^^  This  portion  of  the  charge 
is  justly  criticised  by  the  appellant  as  excluding  from 
the  consideration  of  the  jury  the  alleged  unreasonable- 
ness of  the  will.  If  it  can  not  be  considered  unless  the 
will  is  found  to  be  invalid  for  other  reasons,  it  is  clear 
that  it  can  have  no  weight;  whereas  it  should  be  con- 
sidered, with  other  circumstances,  in  ascertaining  the 
actual  mental  condition  of  the  testator  when  the  will 
was  made,  the  motives  which  prompted  him,  and  the 
influences  to  which  he  was  subject. 

IV.  The  appellees  were  permitted  to  show  negotia- 
tions between  the  plaintiff  and  his  father  in  regard  to 
the  sale  of  a  farm  by  the  latter  to  the  former,  made  in 
January,  1888.  The  will  recites,  as  reasons  for  giving 
the  plaintiff  but  twenty-five  ^dollars,  that  the  testator 
had  given  the  use  of  his  farm  to  the  plaintiff  for  many 
years  without  exacting  any  specific  r^nt  therefor,  that 
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the  farm  had  been  sold  to  the  plaintiff  for  one  thousand 
dollars  less  than  the  testator  was  offered  for  it,  and  that 
the  plaintiff  had  been  given  all  the  personal  property 
which  the  testator  owned  on  the  farm.  Evidence  had 
been  offered  on  the  part  of  the  plaintiff  which  tended 
to  show  that  he  had  given  for  the  farm  all  it  was  worth, 
and  that  the  testator  was  not  competent  to  make  a  will 
at  about  the  time  of  the  sale,  and  only  a  short  time 
before  the  will  was  made.  The  testimony  in  regard  to 
the  negotiations  for  the  purchase  of  the  farm  tended  to 
show  that  the  decedent  had  been  offered  for  the  farm  one 
thousand  dollars  more  than  the  plaintiff  paid  for  it, 
and  that  he  was  regarded  by  the  plaintiff  as  competent 
to  transact  business.  Although  the  testimony  may  not 
have  been  very  satisfactory  nor  of  great  value,  yet  we 
think  it  was  properly  received,  as  tending  to  sustain  the 
will. 

V.  It  is  urged  by  the  appellees  that  the  errors  we 
have  pointed  out  were  not  prejudicial.  It  is  true,  sev- 
eral witnesses  testified  to  the  physical  condition  of  the 
decedent  during  several  years  preceding  his  death,  and 
there  was  but  little  controversy  in  regard  to  the  facts 
which  the  rejected  evidence  of  the  plaintiff  was  appar- 
ently offered  to  establish.  If  there  were  no  other  error 
in  the  case,  we  might  not  find  it  necessary  to  disturb 
the  judgment  of  the  district  court.  It  is  said  there  was 
no  evidence  that  the  will  was  the  result  of  undue 
influence;  that  no  questions  in  regard  to  the  reason- 
ableness of  the  will  could  have  been  considered  by  the 
jury;  therefore,  that  the  error  was  without  prejudice. 
It  must  be  admitted  that  the  evidence  in  regard  to 
improper  influence  is  entitled  to  little,  if  any,  weight. 
The  will  appears  to  have  been  made  much  as  the  father 
intended  for  many  years  to  make  it,  as  indicated  by 
former  wills,  and  letters  he  had  written  to  relatives. 
But  the  plaintiff  alleges  in  his  petition,  and  introduced 
evidence  to  show^  that  the  decedent  was  not  of  sound 
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mind  when  the  will  in  question  was  made.  The  error 
in  the  charge  is  presumed  to  have  been  prejudicial,  and 
we  can  not  say  that  the  presumption  has  been  over- 
come. 

VI.  Numerous  questions  have  been  presented  by 
counsel  which  need  not  be  determined.  What  we  have 
said  disposes  of  the  controlling  ones  involved  in  the 
case.  For  the  errors  shown,  the  judgment  of  the  dis- 
trict court  is  BEVERSED. 


J.  Byford,  Appellee,  v.  C.  W.  Girton  et  al.^  Appellants. 

Attachment:  damages:  evidence.  Where  in  an  action  for  the 
wrongful  suing  out  of  an  attachment  the  answer  admitted  the  com- 
mencement of  the  attachment  proceeding,  the  issuance  of  the  writ, 
and  the  decision  of  the  case  against  the  plaintiff  therein,  held,  that 
proof  of  the  attachment  proceeding  by  the  introduction  of  the  records 
and  papers  filed  therein,  was  unnecessary.     (1) 

Same.  Evidence  in  such  case  that,  after  the  trial  of  the  attachment  suit, 
the  defendant  herein  went  to  the  field  of  the  plaintiff,  and  made 
threats  of  prosecution,  if  he  "did  not  quit  shucking,"  claimed  the 
property  under  the  attachment,  and  took  away  a  part  of  the  com,  is 
admissible  for  the  purpose  of  showing  the  motive  with  which  the 
attachment  was  sued  out.     (2) 

Bams:  instruotions  to  jury:  exceptions:  appeal.  The  statement  in 
a  motion  for  new  trial,  that  the  court  erred  in  giving  certain  specified 
instructions  to  the  jury,  is  not  such  an  exception  to  the  action  of  the 
court  as  will  entitle  a  party  to  have  the  correctness  of  the  instruc- 
tions considered  in  the  supreme  court.     (3) 

Same:  exemplary  damages:  verdict.  It  appearing  that  the  attachment 
proceeding  was  unwarranted,  and  to  have  been  resorted  to  more  as  a 
means  of  oppression  or  extortion  than  for  the  preservation  of  legal 
rights,  held,  that  a  verdict  of  two  hundred  dollars  as  exemplary  dam- 
ages would  not  be  disturbed,  although  the  actual  damages  sustained, 
as  found  by  the  jury,  was  but  sixty  dollars.     (4) 

Same:  damages  committed  by  agent:  liability  of  principal.  Apart 
of  the  damage  complained  of  was  committed  by  one  of  the  defend- 
ants while  acting  as  agent  for  his  wife,  and  the  petition  herein  con- 
tained no  averment  that  any  of  the  damage  had  been  done  by  an 
agent,  but  both  the  husband  and  wife  were  plaintiffs  in  the  attach- 
ment case,  and  defendants  in  this  action,  and  the  petition  alleged 
that  the  wrongful  acts  were  done  by  "these  defendants.''  Held,  that 
the  wife  was  jointly  liable  with  her  husband  for  any  wrongful  acts 
done  in  the  prosecution  of  the  attaohment  proceeding.    (5) 
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New  Trial:    obounds.    Newlj  discovered  evidence  which  Is  merely 
cumulative  in  its  nature  is  not  a  ground  for  a  new  trial. 

Appeal  from  Harrison  District  Court. — ^Hon.  Gt.  W. 
Wakefield,  Judge. 

Wednesday,  Janunbt  24, 1894. 

Action  for  the  wrongful  suing  out  of  an  attach- 
ment. There  was  a  judgment  for  the  plaintifE,  and  the 
defendants  appeal. — Affirmed. 

F.  M.  Dance  and  Ghas.  Macketme  for  appellants^ 

No  appearance  for  appellee. 

Gbanger,  C.  J. — I.  The  attachment,  for  the 
wrongful  suing  out  of  which  this  action  is  brought, 
issued  in  a  proceeding  before  a  justice  of  the  peace, 
and  the  damages  in  this  suit  are  laid,  firsts  for  expenses 
and  loss  of  time  in  defending  against  the  attachment ; 
secondj  for  corn  taken  and  destroyed,  and  thirds  for 
exemplary  damages.  The  jury  made  a  special  finding 
under  each  claim  for  damage,  and  gave  for  the  first 
twenty-five  dollars,  for  the  second  thirty-five  dollars, 
and  for  the  third  two  hundred  dollars,  with  a  general 
verdict  for  two  hundred  and  sixty  dollars. 

It  is  said  that  there  was  no  basis  for  the  proofs  as  to 
actual  damages,  because  the  records  and  papers  were 
not  put  in  evidence  to  show  the  attachment  proceed- 
ings, and  they  were  the  only  competent  evidence  in  the 
first  instance.  Such  proofs  were  not  necessary,  for  the 
reason  that  the  answer  admitted  such  proceedings,  and 
the  issuing  of  the  attachment.  It  is  further  admitted 
that  the  suit  was  appealed  to  the  district  court,  and 
there  ^'decided  against  the  plaintiflE  in  that  suit.'' 

In  the  same  connection  it  is  urged  that  the  testi- 
mony as  to  attorney's  fees  was  erroneously  admitted, 
as  such  fees  were,  in  part,  for  defending  the  claim  as 
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well  as  resisting  the  attachment.  We  think  the  appel- 
lants are  mistaken  in  that  view.  Certainly  the  court's 
instructions  limited  such  recovery  to  defending  *  ^against 
the  writ/'  and  we  have  looked  to  the  evidence,  and 
find  the  same  rule  applied  there  in  the  admission  of 
testimony. " 

II.  After  the  trial  before  the  justice  in  the  attach- 
ment suit,  the  defendants  in  this  suit  went  to  the  field 
of  the  plaintiff,  and  it  is  in  evidence  that  they  made 
threats  of  prosecution  against  the  plaintiff  if  he  **did 
not  quit  shucking,"  and  claimed  the  property  under  the 
attachment,  and  took  at  least  part  of  the  corn.  Such 
evidence  was  proper,  as  showing  what  was  done,  and 
the  motive  in  taking  the  attachment,  whether  malicious 
or  otherwise.  It  is  urged  that,  in  the  absence  of  a 
threat  of  physical  violence,  or  some  ''overt  act,''  the 
plaintiff  should  have  maintained  his  possession,  and 
that  the  mere  statements  of  Girton  that  he  would  take 
the  corn  by  virtue  of  the  attachment  would  give  no 
right  of  action.  That  is  true.  The  action  is  not  for 
what  was  said,  but  for  what  was  done,  for  the  trespass 
in  taking  and  injuring  the  corn  wrongfully.  We  are 
not  prepared  to  say  that  an  action  will  not  lie  for  injury 
to  property  merely  because  physical  force  would  have 
prevented  the  injury. 

m.  There  are  complaints  as  to  some  of  the 
instructions  given  by  the  court,  but  the  record  will  not 
permit  us  to  consider  them.  The  only  exceptions 
taken  to  the  instructions  are  embodied  in  a  motion  for 
a  new  trial,  in  words  as  follows:  ''The  court  erred  in 
giving  the  second,  third,  fourth,  and  fifth  instructions 
to  the  jury."  It  may  be  doubted  whether  such  words 
amount  to  an  exception.  They  are  nearer  the  language 
for  assigning  error.  But  if  we  assume  the  intention  to 
have  them  serve  as  an  exception,  and  thus  treat  them, 
there  is  still  a  failure  to  comply  with  the  requirements 
of  the  law  where  the  exceptions  are  taken  in  a  motion 
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for  a  new  trial.  The  right  to  preserve  exceptions  in  a 
motion  for  a  new  trial  is  given  in  Code,  section  2789, 
and  it  provides  in  such  cases  that  **the  exceptions  shall 
specify  the  part  of  the  charge  or  instructions  objected 
to  and  the  ground  of  the  objection."  No  ground  of 
objection  is  specified  in  this  motion.  In  Patterson  v. 
C.J  M.  (&  St.  P.  Bailway  Co.j  70  Iowa,  593,  an  excep- 
tion in  a  motion  for  a  new  trial  was  in  these  words: 
*'The  court  erred  in  giving  the  fourth  instruction  in 
form  and  manner  it  did,  without  more,  as  it  is  contra- 
dictory and  misleading,  and  does  not  express  the  full 
requirementsof  the  law."  It  is  held  that  the  excep- 
tion was  too  general,  and  that  the  correctness  of  the 
instruction  could  not  be  considered.  See,  also,  Hale  v. 
Gibbsj  43  Iowa,  380. 

rV.  The  jury  assessed  the  exemplary  damages  at 
two  hundred  dollars.  The  award  was  made  under  an 
instruction  that  such  damages  were  to  be  allowed  where 
the  injury  complained  of  ''was  inflicted  willfully  and 
maliciously,"  and  that  they  were  given  ''as  a  protection 
to  the  plaintiff,  and  as  a  salutary  example  to  others  to 
deter  them  from  offending  in  like  manner. ' '  The  valid- 
ity of  the  instruction  is  not  in  question,  and,  while  the 
amount  of  exemplary  damages  seems  large,  consider- 
ing the  actual  damages,  we  are  not  prepared  to  say,  in 
view  of  the  testimony,  that  it  is  excessive.  The  attach- 
ment proceeding  seems  to  have  been  unwarranted.  In 
fact  it  seems  to  have  been  resorted  to  more  as  a  means 
of  oppression  or  extortion  than  for  the  preservation  of 
legal  rights. 

V.  The  defendants  are  M.  E.  and  C.  W.  Girton, 
the  former  being  the  wife  of  the  latter.  In  the  district 
court  there  was  a  motion  to  strike  out  all  the  evidence 
as  to  damage  to  corn,  so  far  as  the  defendant  M.  E. 
Girton  was  concerned.  The  ground  of  the  motion  is 
that  in  the  transactions  as  to  the  corn,  including  the 
suing  out  of  the  attachment,  G.  W.  Girton  was  the 
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agent  for  his  wife,  and  it  is  not  alleged  that  she  did 
the  injury  through  her  agent,  but  that  she  did  it  per- 
sonally. The  petition  contains  no  averments  as  to  any 
of  the  acts  being  done  by  an  agent,  but  both  were  plain- 
tiflfe  in  the  attachment  proceedings,  and  both  are  made 
defendants  in  this  proceeijing,  the  petition  averring  the 
wrongful  act  to  have  been  done  by  '* these  defendants.^' 
While  there  is  evidence  showing  that  the  wife  owned 
the  land  rented  to  the  plaintiff,  and  owned  the  rental 
portion  of  the  grain  thereon,  and  that  the  husband  was 
her  agent  in  the  act  of  renting,  commencing  the  suit, 
and  in  fact  generally,  yet  she  knew  of  her  being  joined 
as  party  plaintiff  in  the  attachment  suit,  and  that  it 
was  being  prosecuted  for  their  joint  benefit.  Under 
such  circumstances  she  is  not  in  a  position  to  deny  a 
joint  liability  for  act«  done  wrongfully  in  carrying  for- 
ward the  prosecution,  simply  because  her  coplaintiff 
was,  as  between  them,  her  agent.  The  position  may 
also  be  said  to  be  untenable  on  general  principles. 

VI.  The  appellants  asked  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  which  was  refused, 
and  properly  so,  for  the  new  testimony  was  but  cumu- 
lative. The  verdict  has  full  support  in  the  evidence, 
and  other  important  questions  are  disposed  of  in  these 
considerations.    The  judgment  is  affibmed. 


J.  W.  Cliff,  Appellant,  v.  Samuel  N.  Pabsons  et  al. 

Appellees. 

OfBcers  of  General  Assembly:  ssoRBTAitT  of  senate:  term  of 
office:  power  of  removal.  The  tenn  of  office  of  the  secretary  of  the 
senate  is  not  made  by  section  13  of  the  Code  to  continue  daring  the 
session  at  which  he  was  elected,  bnt  such  officer  holds  his  office 
only  daring  the  pleasure  of  the  senate  appointing  him,  and  may  be 
removed  by  that  body  at  any  time  without  notice  or  hearing. 
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Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conbad, 

Judge. 

Wednesday,  Januaby  24, 1894. 

Action  to  oust  the  defendant  Parsons  from  the 
oflSce  of  secretary  of  the  senate  of  the  twenty-fourth  gen- 
eral assembly  of  Iowa,  to  adjudge  the  plaintifE  entitled 
thereto,  and  to  reinstate  him  therein.  Also  to  enjoin 
the  defendant  Mitchell,  speaker  of  the  house  of  repre- 
sentatives, from  certifying  that  the  defendant  Parsons 
has  been  elected  or  is  secretary  of  said  senate,  and  the 
defendant  J.  A.  Lyon,  auditor  of  atate,  from  issuing 
warrants  to  said  Parsons  for  any  part  of  the  compensa- 
tion arising  from  said  office.  The  defendant  Parsons 
having  answered,  the  plaintiff  filed  a  demurrer  to  the 
second  and  fourth  counts  thereof,  and,  the  demurrer 
being  overruled,  the  plaintiff  elected  to  stand  on  said 
demurrer,  and  appeals. — Affirmed. 

Henry  S.  Wilcox  for  appellant. 

J.  M.  Parsons  for  appellees. 

Given,  J.— I.  The  petition  shows  that  the  plain- 
tiff was  authorized,  by  an  order  of  one  of  the  judges  of 
the  district  court  in  and  for  Polk  county,  to  bring  this 
action ;  the  county  attorney  of  said  county  refusing  to 
do  so.   The  relator  states  his  cau§e  of  action  as  follows: 

*'That,  on  or  about  the day  of  January,  A. 

D.  1892,  the  relator,  J.  W.  Cliff,  was,  by  the  senate  of 
twenty-fourth  general  assembly  of  the  state  of  Iowa, 
duly  elected  to  the  office  of  secretary  of  said  senate,  as 
a  permanent  officer  thereof,  to  hold  said  office  during 
the  regular  session  of  said  senate  and  twenty-fourth 

general  assembly.     That,  on  or  about  the day 

of  January,  A.  D.  1892,  the  said  relator  duly  qualified, 
and  entered  upon  the  discharge  of  his  duties,  and  has 
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ever  since  discharged  faithfully  the  duties  of  said  of- 
fice, except  when  prevented  by  the  defendant  Parsons 
and  those  in  conspiracy  and  collusion  with  him ;  and 
said  relator  has  at  all  times  been  ready  and  willing,  and 
is  now  ready  and  willing,  to  discharge  the  duties  of 
said  office  during  the  term  for  which  he  was  elected, 
and  is  entitled  to  receive  as  compensation  the  sum  of 
seven  dollars  per  day  during  said  regular  session,  and 
whatever  sum  shall  be  appropriated  by  said  general 
assembly  for  work  in  transcribing  and  indexing  the 

journal  of  said  senate.    That,  on  or  about  the 

day  of  January,  A.  D.  1892,  the  defendant  Parsons 
entered  into  a  conspiracy  with  L.  E.   Bolter,  S.  L. 

Bestow, Yeomans,  and  others,  for  the  purpose 

of  illegally  and  forcibly  despoiling  said  relator  of  his 
rights  to  said  office  and  the  emoluments  pertaining 

thereto,  and,  on  the day  of  January,  1892,  in 

pursuance  of  said  conspiracy,  the  said  parties  did 
wrongfully,  illegally,  and  by  force,  seize  and  cause  to 
be  seized,  the  person  of  the  said  relator,  and,  by  force 
and  arms,  ejected  him  from  his  place  at  the  desk  of 
said  fienate,  and  have  ever  since  by  force  kept  and 
excluded  him  therefrom,  and  from  the  possession  of 
the  paraphernalia  of  said  office,  and  have  by  force 
placed  the  said  Parsons  in  possession  of  said  desk  and 
the  paraphernalia  of  said  office,  and  the  said  Parsons 
now  claims  to  have  been  duly  elected  to  said  office,  and 
to  be  entitled  to  the  salary  and  emoluments  thereof; 
but  plaintiflE  says  he  is  not  entitled  to  said  office  or  its 
emoluments,  because  the  said  relator's  term  had  not 
expired,  and  there  is  no  cause  for  removing  him,  and 
his  forcible  ejection  was  without  authority  of  law,  and, 
therefore,  void.  That  the  defendant  Mitchell  is  the 
speaker  of  the  house  of  representatives  of  the  said 
twenty-fourth  general  assembly,  and  he  is  about  to 
certify,  jointly  with  the  lieutenant  governor  of  Iowa, 
that  the  said  Parsons  has  been  duly  elected  to  the  office 
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of  secretary  of  said  senate,  and  the  defendant  J.  A. 
Lyons,  auditor  of  said  state,  is  about  to  issue  warrants 
to  said  Parsons  for  the  emoluments  of  said  oflSce,  and 
both  of  said  oflScers  will  so  do  unless  restrained  by 
order  of  this  court,  and  by  their  so  doing  plaintiff  will 
suffer  great  and  irreparable  injury.  That  the  relator 
is  not  only  entitled  to  said  salary,  but  he  is  also  a 
taxpayer  of  the  said  state,  and  will  suffer  great  and 
irreparable  injury,  unless  said  Speaker  Mitchell  and 
Auditor  Lyons  be  restrained  from  thus  aiding  and 
assisting  the  said  Parsons  in  procuring  the  emoluments 
of  said  office. '^ 

The  defendant  Parsons  filed  his  answer  in  four 
counts.  In  the  first  he  denies  every  allegation  not 
expressly  admitted.     The  second  count  is  as  follows: 

^'Count  2.  Defendant  Parsons,  further  answer- 
ing, states  the  facts  herein  to  be  as  follows:  That 
at  the  organization  of  the  house  of  the  twenty- 
fourth  general  assembly  of  Iowa  his  codefendant 
W.  0.  Mitchell  was  elected  speaker  of  the  house  of 
representatives,  and  at  said  time  one  Poyneer  was 
lieutenant  governor  of  the  state  of  Iowa;  that  the 
relator  herein,  J.  W.  Cliff,  was  a  candidate  for  secretary 
of  the  senate  of  Iowa,  and  on  the  fourteenth  day  of 
January,  1892,  subsequent  to  the  permanent  organiza- 
tion, the  said  Poyneer,  on  a  vote  of  twenty-four  sena- 
tors, declared  the  said  relator  elected  secretary  of  the 
senate;  that  at  said  time  twenty-five  of  the  senators 
voted  on  the  call  of  the  roll  for  secretary  of  the  senate, 
there  being  absent  or  not  voting  twenty-five  members 
of  the  senate;  that  subsequently,  upon  the  canvass  of 
the  vote  of  the  electors  of  the  state  of  Iowa,  the  Hon. 
S.  L.  Bestow  was  declared  elected  lieutenant  governor 
of  Iowa,  and  was  duly  inaugurated,  and  entered  upon 
the  discharge  of  his  duties  as  such  on  the  twentieth  day 
of  January,  1892 ;  that  on  the  twenty-first  day  of  Jan- 
uary;  1892^  at  two  o'clock  p.  m.,  the  senate  met;  and 
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the  Hon.  S.  L.  Bestow  presiding;  that  at  said  time  the 
following  proceedings  were  had  in  relation  to  the  office 
of  secretary  of  the  senate,  and  the  same  were  as  shown 
by  the  journal  of  the  senate,  which  is  as  follows,  to  wit: 
'Senator  Bolter  offered  the  following  resolution:  ** Re- 
solved by  the  senate,  that  J.  W.  Cliff,  now  acting  as 
chief  secretary  of  this  body,  be,  and  is  hereby,  relieved 
from  any  further  duty  as  such  acting  secretary,  and 
that  he  is  required  and  ordered  to  turn  over  and  deliver 
to  such  person  as  the  senate  may  elect  to  such  office 
of  chief  clerk  all  bills,  resolutions,  books  and  records 
now  in  said  Cliff's  possession  pertaining  to  said  office 
of  chief  clerk  of  the  senate.^' '  And  the  question  being 
on  the  adoption  of  the  resolution,  twenty-four  senators 
and  president  of  the  senate  voted  in  the  affirmative,  and 
twenty-four  senators  voted  in  the  negative,  and  so  the 
resolution  was  adopted  and  declared  carried  by  the 
lieutenant  governor  presiding  as  president  of  the 
senate;  whereupon  the  following  resolution  was  in- 
troduced by  Senator  Bolter;  'Resolved,  that  Samuel 
N.  Parsons,  of  Linn  county,  be,  and  is  hereby,  elected 
to  the  office  of  permanent  [and  chief  secretary  of  the 
Iowa  senate  during  the  twenty-fourth  general  assembly 
of  this  state.*  The  roll  being  called  on  the  adoption  of 
this  resolution,  there  were  twenty-four  senators  voted 
in  the  affirmative,  and  the  roll  of  the  senate  being  called 
showed  thirty-eight  senators  present,  so  the  resolution 
was  adopted,  and  the  same  was  declared  adopted  by  the 
president  of  the  senate,  and  Samuel  N.  Parsons  was 
declared  elected  permanent  secretary  of  the  senate,  and 
immediately  appeared  at  the  bar  of  the  senate,  and  took 
the  oath  of  office  of  secretary  of  the  senate,  and  was 
duly  installed  in  such  office,  and  entered  upon  the  dis- 
charge of  his  duties  as  such,  and  has  ever  since  been, 
and  at  present  is,  engaged  in  the  discharge  of  his  duties 
as  such  officer. '* 

In  the  third  count  he  denies  the  alleged  conspiracy, 
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and  alleges  that  by  reason  of  the  passage  of  the  resolu- 
tion set  out  in  the  second  count  the  relator  became 
divested  of  all  rights  to  said  office,  and  to  any  emolu- 
ments thereof.  The  fourth  count  of  the  answer  is  as 
follows: 

**  Count  4.  The  defendant,  further  answering,  says 
that  this  court  has  no  jurisdiction  to  hear,  try,  and 
determine  this  cause,  involving  as  it  does  the  office  of 
the  secretary  of  the  senate  of  Iowa;  that  by  the  consti- 
tution of  Iowa  the  senate  has  the  right  to  determine 
who  are  its  officers,  and  it  has  determined  that  the 
defendant  herein  was  and  is  secretary  of  the  Iowa  state 
senate  of  the  twenty-fourth  general  assembly  from  and 
since  the  twenty-first  day  of  January,  1892 ;  that  this 
suit  is  brought  for  the  purpose  of  harassing  the  defend- 
ant, who  has  performed  all  the  duties  pertaining  to  the 
said  office  of  secretary  of  the  senate;  and  that  in  de- 
fending against  the  injunction  issued  in  this  case  the 
defendant  has  been  compelled  to  go  to  great  expense 
in  employing  counsel  and  making  preparations  to  dis- 
solve the  injunction,  to  wit,  in  the  sum  of  one  hundred 
dollars  ($100). '^ 

The  relator  filed  a  demurrer  to  the  answer  as  fol- 
lows: *^The  plaintiff  demurs  to  the  second  count  of  the 
defendant  Parsons'  answer,  because  the  facts  therein 
stated  do  not  constitute  a  defense  to  the  plaintiff's  claim, 
in  this:  First.  The  said  count  shows  that  relator  was 
duly  elected  to  the  office  of  secretary  of  the  senate  as  a 
part  of  its  permanent  organization,  and  fails  to  show 
that  he  waa  lawfully  removed  from  said  office,  or 
that  there  was  any  vacancy  which  the  senate  had  power 
to  fill.  Second.  The  plaintiff  demurs  to  the  fourth 
count  of  defendant  Parsons'  answer,  because  the  facts 
therein  stated  do  not  constitute  a  defense  to  plaintiff's 
claim,  in  that  it  is  a  claim  for  damages,  which  has  no 
foundation  in  law,  and  can  not  properly  be  made  in 
this  action." 
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II.  Section  7  of  article  3  of  the  constitution  of 
Iowa  is  as  follows:  ''Each  house  shall  choose  its  own 
officers  and  judge  of*  the  qualifications,  election  and 
return  of  its  own  members.  A  contested  election  shall 
be  determined  in  such  manner  as  shall  be  directed  by 
law.''  Here  we  have  undoubted  authority  in  the  sen- 
ate to  choose,  in  such  way  as  it  pleases,  its  own  officers. 
The  law  with  respect  to  the  removal  of  subordinate 
officers  is  well  stated  in  19  Am.  and  Eng.  Encyclopedia 
of  Law,  p.  562f*,  as  follows:  ''In  the  absence  of  con- 
stitutional provisions  or  statutory  regulations,  where 
the  tenure  is  not  fised  by  law,  and  where  the  office  is 
held  at  the  pleasure  of  the  appointing  power,  the  power, 
of  removal  is  incident  to  the  power  of  appointment ; 
and  it  is  well  settled  in  such  case  that  an  officer  may 
be  removed  without  notice  or  hearing.  This  doctrine 
applies,  however,  where  the  office  is  held  at  the  pleas- 
ure of  the  appointing  power  only.  Where  the  tenure 
of  the  office  is  fixed  by  law,  or  where  the  concurrence 
or  consent  of  a  different  body  or  officer  is  required  to 
the  removal,  or  where  the  right  to  removal  can  be  ex- 
ercised only  for  specified  cause  or  for  cause  generally, 
the  appointing  power  can  not  arbitrarily  remove  the 
officer.  And,  where  the  removal  is  to  be  had  for  cause, 
the  power  can  not  be  exercised  until  the  officer  has  been 
duly  notified,  and  opportunity  given  him  to  be  heard 
in  his  own  defense."  This  statement  of  the  law  is  well 
supported  in  the  cases  cited  in  the  footnotes,  and  is 
not  questioned  in  this  case ;  therefore  we  deem  it  unnec- 
essary to  make  further  citations.  If  nothing  further 
appeared,  it  would  hardly  be  questioned  but  that  the 
senate  can  choose  and  remove  its  own  officers  at  pleas- 
ure. 

The  appellant  cites  and  relies  upon  section  13  of 
the  Code,  which  is  as  follows:  ''The  speaker  of  the 
house  of  representatives  shall  hold  his  office  until  the 
first  day  of  the  meeting  of  a  regular  session  next  after 
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that  at  which  he  was  elected.  All  other  officers 
elected  by  either  house  shall  hold  their  offices  only 
during  the  session  at  which  they  were  elected. '^  The 
appellant  contends  that  by  this  section  the  term  of 
office  of  the  secretary  of  the  senate  is  fixed  by  law  to 
continue  during  the  session  at  which  he  was  elected, 
and  therefore  that  he  can  not  be  removed  without 
cause,  notice  and  hearing.  It  will  be  observed  that 
the  language  employed  as  to  these  **other  officers'*  is 
different  from  that  with  I'espect  to  the  speaker,  and 
different  from  that  usually  employed  in  fixing  the  term 
of  an  office.  This  statute  says  the  speaker  ''shall  hold 
his  office  until  the  first  day  of  the  meeting  of  the  regu- 
lar session  next  after  that  of  which  he  was  elected," 
while  as  to  the  other  officers  it  is  said  they  ''shall  hold 
their  offices  only,  during  the  session  at  which  they  were 
elected.  *'  The  one  fixes  a  time  to  which  the  office  shall 
be  held,  and  that  time  is  the  term  or  tenure  of  that 
office;  the  other  does  not  fix  a  time  to  which  the  office 
shall  be  held,  but  a  time  beyond  which  it  shall  not  be 
held.  The  employment  of  this  unusual  language  in  this 
connection  is  quite  significant  in  amving  at  the  legis- 
lative intention.  The  word  "only"  seems  to  have 
been  purposely  used  by  the  two  houses  in  enacting  this 
section  in  harmony  with  the  constitutional  provision 
that  each  house  shall  choose  its  own  officers.  Neither 
house  has  power  to  control  the  other  in  choosing  its 
officers,  nor  in  fixing  their  tenure  of  office,  nor  has  any 
general  assembly  power  to  control  the  right  of  either 
house  of  any  subsequent  general  assembly  in  this 
respect.  To  say  that  this  section  13  fixes  the  term  of 
the  secretary  of  the  senate  to  continue  during  the  ses- 
sion is  to  abridge,  by  statute,  the  constitutional  powers 
of  the  senate  to  choose  its  own  officers  in  such  man- 
ner, and  for  such  time,  as  it  pleases.  To  say,  however, 
that  this  statute  does  not  fix  a  term  during  which  the 
secretary  shall  hold  his  office  leaves  it  in  harmony  with 
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the  powers  conferred  on  the  senate  by  the  constitution. 
Whether  either  house  might  extend  the  term  of  oflBcers, 
other  than  the  speaker,  beyond  the  session  at  which 
they  were  elected,  so  as  to  cover  any  succeeding  session 
of  the  same  general  assembly,  we  do  not  determine,  as 
that  question  is  not  before  us.  Our  conclusions  are 
that  no  term  is  fixed  by  law  during  which  the  secretary 
of  the  senate  shall  hold  his  office,  that  the  power  to 
appoint  is  exclusively  in  each  senate,  that  the  office  is 
held  during  the  pleasure  of  the  senate  appointing,  and 
therefore  the  senate  has  power  to  remove  without  no- 
tice or  healing.    Affibmed. 


The  State  of  Iowa,  Appellee,  v.  Philip  FARmNGTON, 

Appellant. 

Continuance :  absence  of  witnesses:  suffioienct  of  sHowme.  An 
application  for  a  oontinuanoe  on  the  ground  of  the  ahsenoe  of  wit- 
nesses, which  fails  to  show  proper  diligence  on  the  part  of  the  appli- 
cant to  ohtain  the  testimony  of  snch  witnesses  or  their  presence  in 
court,  nor  shows  reasonable  grounds  for  believing  that  the  attendance 
or  testimony  of  the  witnesses  will  be  procured  at  the  next  term  of 
court,  should  be  overruled.     (1) 

Forgery:  bvidencb:  cross-exaionation.  Where,  upon  the  trial  of  an 
indictment  for  the  forgery  of  an  indorsement  upon  a  draft,  made  to  the 
order  of  P.,  the  cashier  of  the  bank,  which  sold  the  draft  to  P.,  having 
testified,  on  behalf  of  the  state,  to  the  facts  attending  the  purchase, 
held,  that  the  defendant  was  not  entitled  to  show,  on  cross-examina- 
tion of  the  witness,  that  about  a  week  or  ten  days  after  the  purchase 
P.  ordered  payment  on  said  draft  stopped.    (2) 

Same:  proof  of  handwritino:  competenot  of  witness.  One  who  has 
known  another  for  twenty  years,  is  acquainted  with  his  handwriting, 
and  has  seen  him  write,  is  competent  to  testify  whether  a  given  writ- 
ing is  in  his  handwriting.     (3) 

Same:  standard  for  comparison.  The  signature  of  one  in  a  hotel 
register,  made  about  the  time  of  the  writing  in  controversy,  and 
shown  to  be  genuine,  may  be  used  as  a  standard  for  comparison,  in 
proof  of  handwriting.     (4) 

Vol.  90—43 
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Samx.  The  signature  to  a  motion  for  a  oontinnanoe  in  a  proseention  for 
forgery,  purporting  to  be  that  of  the  defendant,  and  to  which  is 
attached  the  certificate  of  the  clerk  of  the  court,  that  the  same  was 
subscribed  by  the  defendant  in  his  presence,  held,  to  be  competent  as 
a  standard  for  comparison  in  proof  of  the  handwriting  of  the  defend- 
ant in  such  case,  without  proof  that  the  signature  was  genuine.     (5) 

Bams:  evidenob  fob  pbosboution  not  pboduosd  before  gbakd  jtjrt. 
The  introduction  of  such  a  writing  as  a  standard  for  comparison  of 
handwriting  is  not  erroneous  under  the  proTisions  of  section  4421  of 
the  Code,  prohibiting  the  state  from  introducing  any  witness  who 
was  not  examined  before  the  grand  jury,  except  upon  certain  con- 
ditions.   (6) 

Appeal  from  Jones  District  Court. — Hon.  James  D. 
GiFFEN,  Judge. 

Wednesday,  January  24,  1894. 

The  defendant  was  indicted,  convicted,  and  sen- 
tenced for  the  crime  of  forgery,  and  appeals. — Affirmed. 

J.  W.  Jamison  and  W.  P.  Wolf  for  appellant. 

John  T.  Stone,  Attorney  General,  Thos.  A.  Chesh- 
irCj  and  F.  0.  Ellison^  County  Attorney,  for  the  state. 

KiNNE,  J. — The  charging  part  of  the  indictment  in 
this  case  is: 

^Thilip  Farrington,  at  and  within  said  county,  and 
before  the  finding  of  this  indictment,  to  wit,  on  the 
twenty-fourth  day  of  February,  did  have  in  his  custody 
and  possession  a  certain  bill  of  exchange  or  draft,  which 
said  bill  of  exchange  was  and  is  as  follows,  that  is  to 
say: 

^$780.00.     First  National  Bank,    No.  64,813. 

*TiPTON,  Iowa,  1-10-1890. 

Tay  to  the  order  of  Philip  Pfarr  ($780.00)  seven 
hundred  eighty  dollars.  To  Hide  and  Leather  National 
Bank,  Chicago,  111. 

*C.  W.  Hawley,  Cashier.' 
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And  on  the  back  of  said  bill  of  exchange  was  then 
and  there  written  a  certain  forged  indorsement  of  the 
said  bill  of  exchange,  which  said  forged  indorsement  is 
as  follows,  that  is  to  say:  *Philip  Pfarr;'  he,  the  said 
Philip  Farrington,  well  knowing  the  said  indorsement 
to  be  forged,  on  the  day  and  year  last  aforesaid,  in  the 
county  aforesaid,  willfully  and  feloniously  did  utter  and 
dispose  of,  and  publish  as  true,  the  said  indorsement  of 
the  said  bill  of  exchange,  so  indorsed,  with  intent  then 
and  there  to  defraud  one  E.  E.  Snyder,  contrary  to 
and  in  violation  of  law/' 

To  this  indictment,  defendant  pleaded  not  guilty. 

I.  It  is  contended  that  the  court  erred  in  overrul- 
ing the  defendant's  motion  for  a  continuance.  This 
motion  was  based  upon  the  absence  of  one  Bardwell,  a 
resident  of  Colorado;  one  Eaton,  a  resident  of  Wilton 
Junction,  Iowa,  and  Louisa  Kalb,  a  resident  of  Craw- 
ford county,  Iowa.  As  to  the  witness  Bardwell,  it  is 
shown  that  the  defendant  knew  he  was  a  resident  of  the 
state  of  Colorado;  that  prior  to  March  1,  1891,  Bard- 
well had  informed  the  defendant  that  he  would  be  in 
Tipton  about  the  latter  date,  and  would  remain  there 
until  April,  1891 ;  that  the  defendant  had  intended  to 
take  his  deposition,  but,  on  learning  that  he  was  com- 
ing to  Tipton,  did  not  do  so.  A  subpoena  was  issued 
for  this  witness,  but  when,  it  does  not  appear.  Eaton 
is  also  said  to  be  a  material  witness  for  the  defendant. 
It  seems  a  subpoena  was  issued  for  him,  but  the  record 
before  us  fails  to  show  when  it  was  done.  Louisa  Kalb 
lives  beyond  the  reach  of  a  subpoena.  She  had  been  in 
Cedar  county  for  three  months,  and,  it  is  averred, 
expected  to  remain  until  after  the  March  term  of  the 
Jones  district  court  for  1891,  but  was  called  home,  and, 
though  expecting  to  return,  has  not  done  so. 

Even  if  it  be  conceded  that  the  proposed  testimony 
of  these  three  witnesses  is  material  and  competent,  s.till 
the  court  did  not  err  in  its  ruling.    This  record  discloses 
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the  fact  that  this  caae  had  been  tried  once  before ;  that 
the  defendant  was  arrested  about  a  year  prior  to  the 
last  trial.  It  must  be  presumed,  then,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  defendant  was 
fully  conversant  with  the  witnesses  he  would  need  on 
the  trial  for  a  sufficient  length  of  time  to  have  taken 
their  depositions,  or,  if  within  the  reach  of  a  subpoena, 
to  have  had  it  served  in  due  time.  There  is  no  sufficient 
excuse  offered  for  failing  to  take  the  deposition  of  any 
of  these  parties.  There  is  no  diligence  shown  in  attempt- 
ing to  secure  these  witnesses,  or  their  depositions.  No 
effort  was  ever  made  to  take  Eaton's  deposition,  nor 
does  it  appear  when  the  subpcBua  was  issued  for  him. 
Louisa  Kalb,  in  fact,  stayed  in  Cedar  county  until  a 
week  before  this  application  was  filed,  and  then  went 
home,  to  Crawford  county.  It  does  not  appear  when 
the  subpoena  was  issued  for  her.  The  facts  show  neg- 
ligence on  part  of  the  defendant  in  not  securing  this 
evidence.  Again,  the  application  does  not  conform  to 
the  requirements  of  the  statute,  in  this :  that  it  fails  to 
state  facts  and  show  reasonable  grounds  for  believing 
that  the  attendance  or  testimony  of  the  witnesses  will 
be  procured  at  the  next  term  of  court,  and  this  the 
statute  requires.  Code,  section  2750.  The  motion  was 
properly  overruled. 

II.  Hawley,  the  cashier  of  the  bank  that  sold  the 
draft  to  Jacob  Pfarr,  the  indorsement  of  which  it  is 
claimed  was  forged,  was  asked  as  to  the  facts  surround- 
ing the  purchase.  On  cross-examination  the  defendant 
attempted  to  show  by  the  witness  that,  a  week  or  ten 
days  after  the  purchase  of  the  draft,  Jacob  Pfarr  went 
to  the  bank  and  ordered  payment  on  said  draft  stopped. 
This  was  clearly  not  cross-examination.  The  witness 
had  not  been  interrogated  on  his  examination  in  chief 
as  to  the  matters  sought  to  be  shown  on  cross-examina- 
tion.   The  ruling  of  the  court  was  therefore  correct. 
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III.  N.  B.  Anthony,  a  witness  for  the  state,  testi- 
fied that  he  had  lived  in  Stanwood  twenty-one  years, 
and  was  in  the  mercantile  business ;  that  he  had  known 
the  defendant  for  twenty  years;  was  somewhat  ac- 
quainted with  his  handwriting,  having  seen  him  write. 
He  was  then  asked  to  look  at  the  signature  in  contro- 
versy, and  state  whether  or  not,  in  his  opinion,  it  was 
in  the  defendant's  handwriting.  The  defendant's 
counsel  objected  to  the  question  as  calling  for  incompe- 
tent testimony.  The  objection  was  overruled,  and  the 
witness  answered,  **It  looks  some  like  his.''  The  de- 
fendant moved  to  strike  the  answer  because  it  disclosed 
that  the  witness  was  incompetent  to  testify  upon  the 
subject  inquired  about,  and  because  the  evidence  was 
incompetent.  This  motion  was  overruled.  The  exam- 
ination then  proceeded  as  follows:  ^^Q.  Mr.  Anthony, 
what  is  your  best  judgment  as  to  whether  that  is  his 
handwriting?"  Same  objection, 'and  overruled.  ^^A.  Of 
course  I  wouldn't  swear  that  that  is  his  handwriting 
unless  I  saw  him  put  it  there.  Q.  No,  of  course,  but 
what  is  your  best  judgment  as  to  its  being  his  hand- 
writing?" To  this  the  same  objection  was  made,  and 
same  ruling  had.  ^^A.  Well,  sir,  I  should  think  it 
very  similar  to  his  handwriting.  Q.  But  you  will  have 
to  answer  the  question,  Mr.;  Anthony."  The  defend- 
ant's counsel  moved  the  court  to  strike  out  all  the 
answers  of  the  witness,  as  being  incompetent.  The 
motion  was  overruled.  '*Mr.  Anthony,  I  want  you  to 
state  what  is  your  best  judgment  as  to  whether  or  not 
that  is  his  handwriting.  It  is  not  a  question  of  simi- 
larity. A.  Well,  I  should  say  that  it  is  in  his  hand- 
writing. It  is  very  similar  to  his  handwriting.  But, 
as  to  saying  that  it  is  positively  in  his  handwriting,  I 
couldn't  say  that  without  seeing  him  write  it."  Here 
the  motion  to  strike  the  answers  was  renewed  and  over- 
ruled. To  all  these  rulings  the  defendant  at  the  time 
excepted. 
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Having  in  view  the  entire  examination  of  this  wit- 
ness, we  do  not  think  the  court  erred  in  its  rulings. 
The  rulings  are  assailed  upon  two  grounds:  Firsts 
because  the  witness  was  not  shown  to  be  an  expert,  and 
qualified  to  testify;  and,  second^  that  the  testimony  in 
fact  given  was  incompetent.  There  can  be  no  question 
as  to  his  being  a  competent  witness.  He  had  shown 
that  he  had  been  acquainted  with  the  defendant  for 
twenty  years;  that  he  was  acquainted  with  his  hand- 
writing, and  had  seen  him  write.  In  Hyde  v.  Woolfolk^  1 
Iowa,  167,  it  is  held  that  in  such  cases  the  competency  of 
a  witness  as  an  expert  does  not  depend  upon  his  having 
followed  a  particular  calling,  but  rather  ^^on  his  means 
of  knowledge  as  a  business  man,  and  his  intelligence.'' 
Every  fact  necessary  to  be  established  in  the  first  in- 
stance to  show  his  competency  had  been  shown.  It  is 
now  almost  the  universal  rule  that  one  who  has  seen  a 
party  write  is  competent  to  give  an  opinion  as  to  the 
genuineness  of  his  signature,  in  a  proper  case.  1 
Greenleaf  on  Evidence,  section  577;  Egan  v.  Murray j 
80  Iowa,  182;  Succession  o/Morvantj  45  La.  Ann.  207, 
12  South.  349;  State  v.  Zimmennan^  27  Pac.  (Kan.) 
999;  De  LaMotte's  Case,  21  How.  St.  Tr.  810;  Miles 
V.  LoomiSy  75  N.  Y.  288;  Bell  v.  Brewster ,  44  Ohio  St. 
690, 10  N.  E.  Rep.  679;  State  v.  Gay,  94  N.  0.  814; 
State  V.  Stair y  87  Mo.  268;  Long  v.  Little j  119  111.  600, 
8  N.  E.  Rep.  194;  Hopper  v.  Ashley ,  15  Ala.  457; 
Moon  V.  GrowdeTj  72  Ala.  79;  Woodman  v.  Dana,  52 
Me.  9;  Bank  v.  Armstrong,  66  Md.  113,  6  Atl.  Rep. 
584;  Rogers  on  Expert  Testimony  [2  Ed.],  sec.  122. 
All  the  answers  of  the  witness  set  out,  except  the  last, 
were  not  responsive  to  the  questions  asked;  and  if  it 
should  be  conceded  that  they  were  incompetent — a 
question  we  do  not  find  it  necessary  to  decide — and  that 
the  court  erred  in  not  striking  them  out,  still  the  error 
was  without  prejudice  to  the  defendant.  The  last 
answer  was  both  responsive  and  competent,  and  it 
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embraced  all  and  more  than  was  in  the  prior  answers. 
In  no  event  could  the  defendant  have  been  prejudiced 
by  the  court's  rulings. 

lY.  Elliott  testified,  as  a  witness  for  the  state, 
that  he  was  acquainted  with  the  defendant ;  that  he  kept 
a  hotel  at  Stan  wood,  Iowa;  and  that,  at  various  times 
near  the  time  of  the  commission  of  the  alleged  forgery, 
the  defendant  had  stopped  at  his  hotel,  and  he  had  seen 
him  write  his  name  in  the  hotel  register.  The  purpose 
of  the  testimony  was  to  identify  as  genuine  the  signa- 
tures of  the  defendant  on  this  hotel  register  preliminary 
to  its  introduction  in  evidence.  The  defendant  moved 
to  strike  the  evidence  as  incompetent,  immaterial,  and 
irrelevant.  The  motion  was  overruled,  and  an  excep- 
tion taken.  Counsel's  claim  is  that  the  hotel  register 
could  not  be  used  as  a  standard  of  comparison,  because 
it  was  not  relevant  or  material  to  any  other  issue  in  the 
case.  Whatever  may  be  the  rule  elsewhere,  this  court 
has  recognized  the  right  to  use,  for  the  purposes  of 
comparison,  the  defendant's  genuine  signature,  wher- 
ever found,  if  made  about  the  time  of  the  alleged  for- 
gery. Hydev.  IFooZ/oift,  llowa,  164;  State  v.  Calkins  j 
73  Iowa,  128.  See  Sankey  v.  Cook,  82  Iowa,  125.  In  . 
the  Calkins  case,  the  writing  sought  to  be  proven  as  a 
standard  was,  as  in  the  case  at  bar,  a  signature  of  the 
defendant  in  a  hotel  register,  which  was  proven  to  be 
his  signature  by  one  who  saw  him  write  it,  and  it  was 
held  proper.  What  we  have  said  in  this  division  of  the 
opinion  applies  also  to  the  defendant's  exceptions  to 
the  admission  of  the  testimony  of  Mershon,  identifying 
a  check  presented  to  Mei'shon,  with  the  defendant's 
name  indorsed  thereon, 

V.  It  appears  that  on  March  13,  1891,  and  pre- 
ceding the  commencement  of  the  trial  below,  the 
defendant  filed  a  motion  for  a  continuance.  It  pur- 
ported to  be  signed  by  him,  and  below  his  signature 
was  the  following:  ^^ Subscribed  in  my  presence,  and 
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sworn  to  before  me,  by  Philip  Farrington,  this  thir- 
teenth day  of  March,  1891.  B.  M.  Bush,  Clerk/' 
Witness  Hawley,  being  recalled,  and  shown  to  be  com- 
petent to  testify  as  an  expert,  said  he  had  never  had 
any  correspondence  with  the  defendant,  and  had  never 
seen  him  write.  The  state  then  offered  in  evidence  the 
signature  of  the  defendant  to  his  showing  for  a  contin- 
uance. It  waa  objected  to  as  incompetent  as  a  standard 
of  comparison,  as  there  was  no  evidence  that  the  signa- 
ture offered  was  written  by  the  defendant,  and,  further, 
because  no  notice  had  been  given  the  defendant  that 
such  a  paper  would  be  offered  in  support  of  the  indict- 
ment, and  the  same  was  not  before  the  grand  jury. 
The  objections  were  overruled,  and  the  signature 
admitted  as  genuine,  and  was  thereafter  used  by  the 
state  as  one  of  the  standard  writings  for  the  purpose  of 
comparison,  all  against  the  defendant's  objection. 
Our  statute  provides  that  '^evidence  respecting  hand- 
writing may  be  given  by  comparison  made  by  experts, 
or  by  the  jury,  with  writings  of  the  same  person  which 
are  proved  to  be  genuine.''  Code,  section  3655.  It 
was  held  in  Hyde  v.  Woolfolkj  1  Iowa,  162,  that  there 
were  two  methods  of  proving  the  standard  writing: 
Firsts  by  the  testimony  of  a  witness  who  saw  the  party 
write;  and,  second,  by  the  party's  own  admission, 
when  not  offered  by  himself.  It  was  also  said  that 
there  might  be  other  ways  of  proving  the  genuineness 
of  the  standard  writing.  The  statute  is  absolute  in  its 
requirement  that  the  genuineness  of  the  standard 
writing  must  be  established,  but  makes  no  provision  as 
to  how  it  shall  be  done.  Here  the  defendant,  for  a 
legitimate  purpose,  attaches  his  signature  to  a  paper 
which  he  finds  necessary  or  desirable  to  file  in  the  case. 
It  is  filed,  and  becomes  a  part  of  the  record  in  the  case. 
The  defendant's  name  purports  to  be  signed  to  the 
paper.  The  clerk  certifies  officially  that  that  signature 
was  put  there  by  the  defendant,  before  him,  and  in  his 
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presence.  On  the  faith  of  such  a  showing,  and  the 
genuineness  of  the  defendant's  signature  thereto,  and 
in  reliance  thereon,  the  court  is  asked  to  grant  him  a 
continuance.  He  has  thereby  most  solemnly  said  to 
the  court,  in  the  very  case  on  trial,  that  his  signature 
to  that  paper  is  genuine.  The  case  is  not  like  Hyde  v. 
Woolfolkj  swpraj  for  in  that  case  the  acknowledgment 
did  not  show  that  the  signature  was  his  own,  while  in 
the  case  at  bar  his  signature  was  made  in  the  presence 
of  the  officer,  and  it  was  adopted  as  the  defendant's  by 
him  in  attempting  to  secure  a  continuance  on  the 
strength  of  the  showing  made,  and  which  was  necessa- 
rily signed  by  him.  Surely,  where  one  signs  his  name 
to  a  paper,  which  he  voluntarily  makes  a  part  of  the 
record  in  the  case,  and  upon  which  he  invokes  the 
action  of  the  court,  he  must  be  held,  in  that  case,  at 
least,  to  be  estopped  from  thereafter  questioning  the 
genuineness  of  his  signature  to  such  paper.  As  sup- 
porting this  doctrine,  see  Moore  v.  United  States^  91  TJ. 
S.  270;  Wilber  v.  EichoUzj  5  Col.  240;  Vinton  v.  Peck^ 
14  Mich.  287. 

VI.  Our  statute  provides,  in  substance,  that  in 
support  of  the  indictment  the  state  can  not  introduce 
any  witness  who  was  not  examined  before  the  grand 
jury,  and  the  minutes  of  whose  testimony  were  not 
taken  by  the  clerk  of  the  grand  jury,  and  presented 
with  the  indictment  to  the  court,  unless  the  county 
attorney  shall  have  given  the  defendant  four  day's 
notice,  in  writing,  before  the  commencement  of  the 
trial.  And  if  the  county  attorney  desires  to  introduce 
such  evidence,  and  has  not  given  the  notice  for  want  of 
time  since  he  learned  that  the  evidence  could  be 
obtained,  he  may  move  the  court  for  leave  to  introduce 
it;  and,  if  the  court  sustains  the  motion,  the  defendant 
must  elect  whether  the  cause  shall  be  continued  on  his 
motion,  or  the  trial  proceed,  and  the  evidence  be  intro- 
duced.   Code,  section  4421.    This  evidence  was  not 
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before  the  grand  jury,  no  notice  was  given  the  defend- 
ant that  it  would  be  produced  in  support  of  the  indict- 
menty  and  no  motion  was  made  by  the  county  attorney, 
as  the  statute  provides.  The  provision  of  the  statute  is, 
as  we  have  seen,  that  no  witness  can  be  examined  in 
support  of  the  indictment  by  the  state,  unless  he  was 
examined  before  the  grand  jury,  or  unless  notice  is 
given.  Now  is  the  offered  signature  a  witness  within 
the  language  and  intent  of  the  statute!  We  think  not. 
The  word  * 'witness,'^  as  used  in  the  statute,  evidently 
refers  to  a  person,  not  to  an  inanimate  object  or  thing. 
See  Bouvier's  Law  Diet.,  tit.  "Witness-,"  Webster^s 
Diet.,  tit.  * 'Witness."  We  are  not  warranted  in  extend- 
ing the  provision  of  the  statute  so  as  to  cover  a  kind  of 
evidence  not  mentioned  therein.  We  discover  no  error 
in  admitting  the  signature  in  evidence. 

VII.  It  is  said  that  the  verdict  is  not  sustained  by 
the  evidence.  We  do  not  feel  called  upon  to  discuss  the 
evidence  in  detail.  We  think  it  fully  justified  the  jury 
in  finding  defendant  guilty.  His  explanation  of  the 
means  by  which  he  came  into  possession  of  the  draft 
was  exceedingly  unsatisfactory  and  wholly  improbable. 
His  conduct  and  conversation  after  he  knew  that  the 
draft  was  claimed  to  be  the  property  of  another  was 
not  that  of  an  innocent,  man.  We  have  no  doubt, 
from  the  record  before  us,  of  the  defendant's  guilt. 

After  a  patient  examination  of  the  entire  record, 
and  the  consideration  of  all  errors  assigned,  we  dis- 
cover no  reason  for  disturbing  the  verdict.    Appiemed. 


1^116  m      James  L.  Lombaed,  Appellant,  v.  Caeeib  Geegoey 
»  ^  et  al.j  Appellees. 

Sale  of  Beal  Estate  on  Execution :  appeal:  bedemption.  Where 
a  defendant  appeals  from  a  judgment  wherein  there  is  a  sale  of  real 
estate  on  execution,  and  the  judgment  is  reversed,  he  will  not  be  enti- 
tled to  redeem  from  a  sale  subsequently  made  under  a  modified 
deoree. 
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Appeal  Jrom  Montgomery  District  Court. — Hon.  A.  B. 
TnoBNELLy  Jadge. 

Thuesday,  Januabt  25, 1894. 

Action  for  the  foreclosare  of  a  mortgage  on  real 
estate.  From  a  decree  for  the  plaintiff  the  defendant 
appealed,  and  the  decree  was  reversed.  A  modified 
decree  was  thereafter  entered  by  the  district  court, 
ordering  a  sale  of  the  property  subject  to  the  right  of 
redemption,  and  the  plaintiff  appeals. — Eeversed. 

D.  E:Ettien  and  S.  McPherson  for  appellant. 

No  appearance  for  appellees. 

KiNNE,  J. — In  this  case  a  mortgage  was  foreclosed 
upon  certain  real  estate,  and  a  decree  entered,  ordering 
the  sale  of  the  mortgaged  property  under  special  execu- 
tion. Sale  was  had,  and  the  plaintiff  became  the  pur- 
chaser. After  the  sale,  the  defendants  appealed,  but 
filed  no  supersedeas  bond.  This  court  reversed  the 
decision  of  the  lower,  court,  found  the  amount  which 
the  plaintiff  was  entitled  to  recover,  and  ordered  a 
decree  entered  in  the  district  court  foreclosing  the  mort- 
gage for  said  sum,  47  N.  W.  Rep.  298.  When  the  decree 
which  is  now  appealed  from  was  entered  in  the  district 
court,  it  was  ordering  the  sale  of  the  real  estate  subject 
to  the  right  of  redemption.  To  this  part  of  the  decree, 
the  plaintiff  excepted,  and  appeals  therefrom. 

It  is  insisted  in  this  case  that  the  decree  should 
have  been  entered,  ordering  the  land  sold  without 
redemption.  This  claim  is  based  upon  section  3102  of 
the  Code,  which  reads:  *'The  defendant  may  redeem 
real  property  at  any  time  within  one  year  from  the  day 
of  sale  as  herein  provided,  and  will,  in  the  meantime, 
be  entitled  to  the  possession  of  the  property.  But  in 
no  action  where  the  defendant  has  taken  an  appeal  from 
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the  district  court,  or  stayed  execution  on  the  judgment, 
shall  he  be  entitled  to  redeem. ' '  In  this  case  the  appeal 
was  taken  by  the  defendant  from  the  judgment  of  the 
district  court,  and  the  judgment  and  decree  reversed 
by  this  court;  it  followed,  as  a  matter  of  course,  that 
the  sale  made  under  said  judgment  and  decree,  and  prior 
to  the  decision  of  this  court,  was  of  no  effect.  It  may 
be  claimed  that  under  such  circumstances  the  limitation 
on  the  right  to  redeem  does  not  apply,  inasmuch  as  the 
original  judgment  and  decree  was  set  aside,  and  a 
new  one  entered,  from  which  no  appeal  has  been  taken. 
But  we  can  not  see  how  such  a  theory  is  consistent  with 
the  provision  of  the  statute.  It  is  absolute  that  in  *'no 
action  where  the  defendant  has  taken  an  appeal  ♦  ♦  ♦ 
shall  he  be  entitled  to  redeem.'^  Now,  the  statute 
makes  no  exceptions.  The  intent  of  the  law  was  that 
a  defendant  who,  by  appeal,  delayed  the  sale,  should 
not  be  entitled  to  avail  himself  of  that  delay,  and  also 
retain  the  right  of  redemption.  This  is  an  action ;  an 
appeal  has  once  been  taken  therein  by  the  defendant, 
and  thereby  his  right  of  redemption  is  lost;  and  the 
fact  that  on  the  appeal  the  judgment  was  reversed,  it 
seems  to  us,  is  entirely  immaterial.  This  right  of 
redemption  is  a  statutory  right,  and  can  be  enjoyed 
only  in  compliance  with  the  provisions  of  the  statute. 
In  Dobbins  v.  Luschj  53  Iowa,  308,  in  construing  this 
section,  it  is  said:  ^ 'The  provisions  of  this  section  are 
so  plain  that  there  is  no  room  for  construction.  The 
right  of  redemption  is  denied,  by  express  provision,  in 
every  case  where  the  defendant  has  appealed.'^  It  is 
true,  in  that  case,  the  judgment  below  was  afl^med; 
but,  as  we  have  indicated,  the  application  of  the  law  is 
the  same,  whether  the  case  is  affirmed  or  reversed  on 
appeal.  It  is  not  an  affirmance  or  reversal  that  is  made 
the  test  by  which  we  are  to  determine  whether  the  right 
of  redemption  exists,  but  the  limitation  on  the  right  of 
redemption,  as  provided  in  the  section  quoted,  becomes 
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operative  whenever  an  appeal  is  taken  by  the  defendant. 
The  decree  entered  by  the  court  below  will  be  so  modi- 
fied as  to  order  a  sale  of  the  premises  without  redemp- 
tion.   Bevebsed. 


MONTGOMEBY    CoUNTY    FaBMEBS'    MuTUAL     InSUBANCE 

Com»ANY,  Appellee,  v.  Abmstead  Milneb, 
Appellant. 

Mutual  Insurance  Companies :  liabiutt  of  members  for  assess- 
ments. A  member  of  a  mutual  insurance  company  can  not  claim 
exemption  from  assessment,  for  payment  of  losses  by  the  company 
upon  the  ground  that,  under*  the  articles  of  incorporation,  the  pri- 
yate  property  of  shareholders  is  exempt  from  liability  for  corporate 
debts.     (1) 

Same:  by-laws:  power  to  change:  rights  of  stockholder.  The 
by-laws  of  the  plaintiff  originally  provided  that  no  insurance  should 
be  binding,  until  the  amount  of  property  placed  upon  its  books 
amounted  to  one  hundred  thousand  dollars.  The  articles  of  incorpo- 
ration provided  that  the  business  of  the  corporation  should  be  con- 
ducted by  "seven  managers,"  and  these  were  given  authority  to 
adopt  such  rules  and  by-laws  as  to  them  might  seem  proper.  Prior 
to  the  issuance  of  the  defendant's  policy  the  by-laws  were  so  changed 
by  the  managers  that  the  insurance  became  binding  when  the  prop- 
erty on  its  books  amounted  to  fifty  thousand  dollars,  and  the  defend- 
ant in  his  application  agreed  to  be  governed  by  the  by-laws  of  the 
association.  Held,  that  the  managers  were  the  agents  of  the  several 
members  of  the  corporation,  and  the  members  were  bound  by  the 
acts  of  such  agents  in  changing  said  by-law,  even  though  they  had 
no  actual  notice  of  such  action.     (2) 

Appeal  from  Montgomery  District  Cowt. — Hon.  A.  B. 
Thobnell,  Judge. 

Thubsday,  Januaby  25, 1894. 

The  plaintiff,  a  mutual  insurance  company  upon  the 
assessment  plan,  brings  this  action  at  law  to  recover  of 
the  defendant,  as  a  member  of  said  company,  an 
assessment  made  upon  a  policy  held  by  him  for  two 
thousand,  three  hundred  dollars;  said  assessment  being 
to  pay  a  judgment  in  favor  of  Thomas  Weidman,  also 
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a  member,  for  two  thousand  and  twelve  dollars,  ren- 
dered on  account  of  a  loss  sustained  by  him  under  his 
policy  from  the  plaintiff.  The  defendant  answered, 
denjring  liability  upon  the  following  grounds:  That 
the  plaintiff's  articles  of  incorporation  provide  that  the 
private  property  of  its  members  shall  be  exempt  from 
corporate  debts,  wherefore  said  judgment  is  not  bind- 
ing on  the  defendant's  private  property;  that  the 
plaintiff's  by-laws  provided  that  no  insurance  should 
be  binding  until  the  amount  of  property  placed  upon 
its  books  amounted  to  one  hundred  thousand  dollars, 
and  that  the  day  on  which  liability  should  commence 
on  the  first  one  hundred  thousand  dollars  of  risk  taken 
by  the  company  should  be  determined  by  the  executive 
committee;  that  there  has  never  been  to  exceed  seventy 
thousand  dollars  of  risks  taken  by  the  company;  that 
it  never  had  authority  to  assume  any  risks  so  as  to  bind 
the  defendant;  that  at  the  time  the  defendant  took  his 
policy  he  was  apprised  that  private  property  was 
exempt  from  corporate  debts,  and  that  the  insurance 
could  not  take  effect  until  there  was  one  hundred  thou- 
sand dollars  in  risks;  and  that  he  accepted  his  policy 
upon  those  conditions.  He  alleges  that  the  judgment 
in  favor  of  Weidman  is  fraudulent  and  void,  for  that 
questions  of  the  validity  of  Weidman's  insurance,  for 
the  reasons  already  stated  as  a  defense  herein,  were  not 
presented  as  a  defense  in  that  case.  The  jury  being 
waived,  the  case  was  tried  to  the  court,  and,  upon  cer- 
tain findings  of  facts  and  conclusions  of  law  made  by 
the  court,  judgment  was  entered  in  favor  of  the  plain- 
tiff for  twelve  dollars  and  eighty-five  cents  and  costs, 
including  one  dollar  and  twenty-eight  cents  attorney's 
fee.    The  defendant  appeals. — Affirmed. 

F.  M.  Davis  and  G.  E.  Bichards  for  appellant. 

No  appearance  for  appellee. 


Jan.  1894]  Farmeks'  Mut.  Ins.  Co.  v.  Milner.      687 


Given,  J. — I.  The  only  qaestion  for  ns  to  deter- 
mine is  whether  there  is  error  in  the  conclusions  of  law 
announced  by  the  court  as  applied  to  the  facts  of  the 
case.  The  court  found  that  the  exemption  of  the  pri- 
vate property  of  the  members  from  corporate  debts 
*^does  not  apply  to  assessments  against  the  members  for 
losses  under  policies  issued  by  this  company,  as  such 
assessment  is  a  debt  of  the  individual  stockholder,  and 
not  of  the  company.*  This  conclusion  is  unquestion- 
ably correct.  It  is  not  the  company  that  owes  the 
assessment  sought  to  be  recovered  but  the  defendant. 
It  does  not  make  his  liability  a  corporate  debt,  that  the 
assessment  may  go  to  the  payment  of  such  a  debt. 

II.  The  articles  of  incorporation  provide  that  *  *there 
shall  be  seven  managers  to  conduct  said  business." 
The  court  found  **that,  as  managers  of  said  company, 
they  were  the  agents  of  each  person  who,  by  applying 
for  insurance,  became  a  member  thereof;  and  such 
person  was  bound  by  the  acts  of  his  agents  in  changing 
said  by-laws,  even  though  he  had  no  actual  notice  of 
such  change."  In  the  defendant's  application  for  his 
policy,  he  agreed  as  follows:  *'I  hereby  agree  to  pay 
all  just  assessments,  and  be  governed  in  all  cases  by  the 
by-laws  of  the  association.  In  case  it  becomes  neces- 
sary to  collect  assessments  by  law,  I  agree  to  pay  a  rea- 
sonable attorney's  fee."  By  this  agreement  the 
defendant  bound  himself  to  be  governed  in  all  cases  by 
the  by-laws  of  the  association.  The  articles  of  incor- 
poration authorized  the  managers  to  * 'adopt  such  rules 
and  by-laws  as  to  them  may  seem  proper."  In  pursu- 
ance of  this  authority,  they  did,  on  May  15,  1886, 
which  was  prior  to  the  issuing  of  defendant's  policy, 
amend  the  by-laws  so  as  to  provide  as  follows:  **No 
insurance  shall  be  binding  until  the  amount  of  prop- 
erty placed  on  the  books  of  the  company  amounts  to 
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fifty  thousand  dollars.^'  They  directed,  "as  that 
amount  was  on  hand  in  signed  applications,  the  secre- 
tary was  instructed  to  issue  policies  on  all  signed  appli- 
cations.^^ In  view  of  these  provisions,  and  the  agree- 
ment of  the  defendant,  and  the  nature  and  character 
of  the  organization  of  the  company,  the  conclusion  of 
the  court  as  stated  is  certainly  correct.  The  further 
conclusion  of  law  that  only  one  half  of  one  per  cent, 
on  the  amount  of  the  defendant's  policy  could  be  re- 
covered during  any  one  year  is  in  exact?  accordance 
with  the  articles  of  incorporation. 

III.  There  was  certainly  no  fraud  in  the  company's 
not  making  the  defenses  here  set  up  against  the  claim 
of  Weidman.  His  policy  was  issued  upon  the  same 
kind  of  application  as  the  defendant's,  and  his  con- 
tract of  insurance  was  in  all  respects  the  same.  We 
think  the  defenses  are  not  available  to  this  defendant, 
and  certainly  would  not  have  been  available  to  the 
company  as  against  the  claim  of  Weidman. 

The  questions  we  have  considered  are  discussed 
under  several  heads,  and  in  various  phrases,  by  the 
appellant;  but  the  law  of  the  case  is  fully  embraced  in 
the  four  conclusions  announced  by  the  lower  court,  and 
these  conclusions,  we  think,  as  applied  to  the  facts,  are 
without  error.  The  judgment  of  the  district  court  is 
therefore  affibmed. 
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Wm.  M.  Scott,  Appellee,  v.  Dabby  Coal  Company, 

Appellant. 

Master  and  Servant :  defective  appuakoes:  keguqence  of  fel- 
LOW  SERVANT:  WAIVER.  In  an  action  by  an  employee  against  his 
employer  to  recover  damages  for  a  personal  injury  alleged  to  have 
been  sustained  through  the  defective  character  of  the  machinery  used 
and  its  negligent  operation  by  a  ooemployee,  the  court  instructed^ 
the  jury  that  if  they  found  that  the  plaintiff  knew  of  the  alleged! 
defect  in  the  machinery  and  of  the  incompetency  of  the  fellow  ser- 
vant causing  the  injury,  and  remained  in  such  employment  without 
protest,  and  without  inducement,  or  promise  that  the  defect  in  the 
machinery  should  be  remedied,  he  would  be  held  to  have  waived  all 
objection  to  the  defective  machinery  and  to  the  incompetency  of  his 
fellow  servant.  Held,  that  said  instructions  were  the  law  of  the  case,, 
and,  it  appearing  from  the  evidence  that  the  plaintiff  had  such  knowl- 
edge,  and  that  he  made  no  complaint,  a  judgment  in  his  favor  should 
be  reversed. 

Appeal  from  Appanoose  District  Court. — Hon,  W.  L 
Babb,  Judge. 

Fbiday,  Januaby  26,  1894. 

Action  for  personal  injuries  in  a  coal  shaft.  There 
was  a  judgment  for  the  plaintiflE,  and  the  defenda-nt 
appealed. — Reversed. 

T.  M.  Fee  and  McElroy  <&  Roberts  for  appellant* 

Qeo.  D,  Porter  for  appellee. 

Gbangeb,  C.  J. — In  September,  1891,  the  plaintiff 
was  in  the  employ  of  the  defendant  company,  as  a  car- 
penter, and  was  engaged  in  shingling  the  sides  of  a 
shaft.  For  this  purpose  he  was  on  the  top  of  a  cage 
that  was  operated  up  and  down  by  an  engine  in  charge 
of  an  engineer.    When  the  plaintiff  desired  the  cage 
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moved,  he  would  give  the  engineer  directions  whether 
up  or  down,  and  the  distance.  On  the  day  of  the 
injury  for  which  this  action  is  brought,  the  plaintiff 
directed  the  engineer  to  lower  the  cage  about  three 
feet.  In  the  attempt  to  lower  the  cage,  it  was  first 
moved  upward  some  eighteen  inches  or  two  feet,  and 
then  downward.  By  the  upward  movement,  plaintiff^s 
knee  was  caught  in  the  mid  wall,  the  leg  broken,  and 
so  injured  that  amputation  is  likely  to  follow.  The 
injury  is  charged  as  the  result  of  negligence  on  the 
part  of  the  company,  and  the  plaintiff  obtained  a  ver- 
dict and  judgment.  The  appellant  asks  a  reversal  of 
the  case  on  the  ground  that  the  evidence  shows  that 
the  company  was  not  negligent.  The  averments  of 
negligence  are,  firsts  that  the  engineer  raised,  instead 
of  lowering,  the  cage,  as  directed;  second^  that  the 
company  was  negligent  in  employing  an  incompetent 
engineer;  thirds  that  the  engine  was  not  of  the  kind 
required  for  such  work. 

The  court  below  eliminated,  in  the  submission  of 
the  cause,  the  charge  as  to  negligence  in  raising,  instead 
of  lowering,  the  cage,  as  directed,  and  submitted  the 
questions  only  of  negligence  in  the  employment  of  an  in- 
competent engineer,  and  in  using  an  engine  not  suitable 
for  the  work.  The  record  shows  that  two  kinds  of 
engines  are  used  for  hoisting  purposes  in  coal  shafts, 
single  and  double,  and  that  the  latter  is  the  better 
engine.  The  single  engine  was  the  one  in  use  by  the 
defendant.  In  using  the  single  engine,  there  are  two 
points  in  each  of  the  revolutions,  known  as  **dead 
points'^  or  **dead  centers,^'  at  each  of  which  the  steam 
power  is  lost,  and  these  two  points  are  when  the  piston 
rod  is  furthest  out  or  furthest  in.  The  office  of  the  fly 
wheel  is,  by  the  motion  it  has  acquired  after  the  engine 
is  in  operation,  to  carry  the  rod  past  this  center  to 
where  the  motive  power  again  becomes  effective.  If 
the  engine  is  stopped  with  the  rod  exactly  at  or  over 
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this  dead  center,  it  can  not  be  set  in  motion  by  the 
steam  power,  and  some  other  power,  as  the  hand,  must 
be  applied  to  turn  it  past.  If  the  engine  is  stopped 
when  the  rod  is  not  at  the  center,  but  so  near  it  that 
the  fly  wheel  does  not,  before  the  rod  reaches  the  cen- 
ter, acquire  suflBcient  velocity  to  carry  it  past,  then  a 
way  to  start  it  by  steam,  in  the  desired  direction,  is  to 
first  reverse  or  turn  it  back  to  a  point  so  that,  in  going 
forward,  the  fly  wheel  will  acquire  enough  force  to 
€arry  the  rod  past  the  center;  and,  when  once  in  mo- 
tion, no  further  difficulty  is  experienced.  At  the  time 
the  plaintiff  gave  the  direction  to  lower  the  cage  three 
feet,  the  position  of  the  engine  was  that  last  described; 
and  the  engineer,  observing  the  method  above  indica- 
ted, reversed  the  engine,  to  get  the  necessary  motion 
to  go  the  other  way.  The  effect  of  this  reversing  the 
engine  was  to  carry  the  cage  upward  a  short  distance, 
by  which  the  plaintiff  was  caught  against  the  side  of 
the  shaft,  and  injured.  With  the  double  engine,  this 
difficulty  in  starting  is  not  experienced,  and  no  upward 
movement  of  the  cage  would  have  been  necessary, 
before  dropping  it  to  the  desired  point.  The  appellee 
places  great  reliance  on  the  fact  of  this  difference  be- 
tween the  two  engines,  and  that  the  double  engine  was 
the  better  one,  as  showing  negligence.  We  may  say 
that  we  do  not  concur  in  the  view  of  the  appellee  that  the 
defendant  was  negligent  in  the  use  of  the  single  engine, 
merely  because  a  better  one  was  obtainable;  but  it  is 
unnecessary  to  discuss  the  question,  as  the  cause  must 
be  reversed  on  other  considerations. 

The  court  gave  the  jury  the  following  instructions: 
^*9.  If  the  defects  in  the  machinery,  which  result  in  an 
injury  to  an  employee,  are  known  to  him,  or  are  discov- 
erable by  him,  in  the  exercise  of  ordinary  care,  and  he  re- 
mains in  such  employment  without  protest  and  without 
inducement,  or  promise  that  the  defect  shall  be  remedied, 
he  will  be  presumed  to  have  waived  his  objection  to 
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such  defects,  and  in  such  case  he  can  not  recover  for 
any  injury  resulting  from  same.  In  this  case,  if  you 
find  that  the  engine  in  question  was  defective,  and  was 
not  a  proper  engine  to  be  used  in  hoisting  and  lowering 
the  cage  at  defendant's  coal  mine  shaft,  and  further 
find  that  the  plaintiff  knew  such  fact,  or  that  its  defects 
were  so  observable  that,  in  the  exercise  of  ordinary 
care,  he  should  have  known  them,  prior  to  the  alleged 
injury,  then  he  could  not  recover  upon  the  ground  of 
negligence  of  defendant  in  using  such  engine,  if  he 
remained  in  the  employ  of  defendant,  without  objec- 
tion or  protest,  after  such  knowledge,  or  after  the  time 
when,  in  the  exercise  of  ordinary  care,  he  should  have 
known  it. 

10.  The  same  rule  will  apply  to  the  employ- 
ment by  defendant  of  an  incompetent  engineer.  If  yon 
find  that  the  defendant  was  guilty  of  negligence  in  the 
employment  of  an  incompetent  engineer,  and  further 
find  that  the  plaintiff  knew,  or  that  it  was  so  apparent 
that  in  the  exercise  of  ordinary  care  he  should  have 
known,  of  his  incompetency,  before  the  time  of  the 
injury,  and  made  no  objection  to  him,  and  remained  in 
the  employment  of  defendant  after  such  time,  then  he 
will  be  deemed  to  have  waived  it,  and  he  can  not  recover 
in  that  event,  on  account  of  the  incompetency  of  the 
engineer. '^ 

These  instructions  are  the  law  of  this  case,  and  a 
rule  is  given  whereby,  under  a  given  state  of  facts  as  to 
each  charge  of  negligence,  there  can  be  no  recovery; 
and  the  undisputed  facts  bring  the  plaintiff  within  the 
rule  so  clearly  that  we  think,  in  view  of  the  rule  given, 
the  court  could  have,  in  terms,  instructed  against  a 
recovery.  No  person  was  more  familiar  with  the  facts 
and  situation  of  which  complaint  is  made  than  was  the 
plaintiff.  He  was  as  familiar  as  any  person  could  well 
be  with  what  he  called  the  defect  in  the  engine,  that  is, 
the  reason,  now  urged,  why  it  was  not  suitable  for  the 
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work,  and  lie  was  particularly  familiar  with  the  methods 
of  the  engineer  in  operating  it.  He  says:  * 'Haley 
became  engineer  between  the  fifth  and  "fifteenth  of 
August,  just  after  the  engine  was  set  up.  I  got  ac- 
quaints with  him  the  last  of  June,  when  I  went  there 
to  get  a  job.  We  worked  together,  setting  up  the 
engine  and  other  work,  right  straight  along.  He  was 
the  engineer  and  I  was  the  carpenter,  both  in  the 
employ  of  the  defending  coal  company.  He  operated 
the  engine  right  up  to  the  time  of  the  injury,  and  I  was 
right  around  him  there  while  he  was  operating  it.  Part 
of  the  time,  I  was  away  from  him.  I  saw  him  oper- 
ating it  a  great  many  times  every  day,  or  almost  every 
day.  Some  days,  I  did  not  see  him  from  morning  until 
noon.  I  never  made  any  complaint  to  Mr.  Williams, 
or  anybody  else,  about  Haley  managing  the  engine.  ^^ 
Again  he  says:  ^^ Question.  He  seemed  to  operate  the 
engine  just  as  good  as  anybody,  didn't  he!  Answer. 
Just  about  the  same.  Question.  You  couldn't  see  but 
that  he  could  operate  that  engine  just  as  good  as  any- 
body could  operate  a  single  engine.  Answer.  No,  I 
could  see  that  he  could  not.  Question.  You  could  see 
that  he  could  not!  Answer.  Yes,  sir.  Question.  In 
what  way!  What  seemed  the  trouble!  Answer.  Why, 
I  have  seen  a  single  engine  operated  that  was  operated 
a  great  deal  better  than  that  one  was.  Question.  What 
seemed  to  be  the  trouble  in  his  manner  of  operating 
that  engine!  Answer.  It  was  getting  it  on  the  center. 
Question.  Your  idea  is  that  you  have  seen  engineers 
who  could  keep  it  off  center  better  than  he  could! 
Answer.  Yes,  sir.  Question.  You  noticed  this  during 
that  month  before  the  accident,  did  you!  Answer. 
Yes,  sir.  Question.  Frequently,  every  day!  Answer. 
Oh,  no;  I  could  not  say  I  did  every  day.  Question. 
Your  idea  is,  you  say,  that  during  that  time  you  saw 
that  he  was  not  able  to  operate  that  engine,  and  keep  it 
off  center,  as  good  as  some  other  engineers  you  have 
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seen  operating  a  single  enginet  Answer.  Well,  I  have 
seen  others  operating  a  single  engine  that  operate  it 
better  than  that  one  was.  Qtiestion.  That  was  all  before 
the  accident,  was  it!  Answer.  Yes,  sir.  Qtiestion.  All 
these  engines  yon  are  talking  about  seeing  operated  was 
before  this  accidentt  Answer.  Yes,  sir.  Question. 
Now,  the  only  thing  you  say  of  this  engineer  is  that 
you  knew  of  other  engineers  doing  better  than  he  was 
in  keeping  the  engine  off  center.  You  think  you  have 
seen  other  engineers  that  kept  it  off  center  better  than 
he  could.  Answer.  I  do  not  know  whether  it  was  in  the 
engine  or  in  the  engineer.  I  had  seen  other  single 
engines  that  were  kept  off  center  better  than  that  one. 
Question.  You  don't  know  whether  it  was  the  fault  of 
the  engineer  or  the  engine  itself  t  Answer.  No,  sir. 
Qt^stion.  Was  that  the  only  fault  you  had  to  find  with 
the  engineer  or  with  the  engine,  this  trouble  about 
keeping  it  off  center!  Answer.  That  is  the  only  trouble 
that  I  knew  of.  Question.  The  only  trouble  that  you 
had  found,  or  objection  that  you  found,  to  this  single 
engine,  was  the  trouble  of  keeping  it  off  center! 
Answer.  I  say  I  don't  know  whether  it  was  in  the  engi- 
neer or  in  the  engine.  I  have  seen  them  that  was  kept 
off  better.  Question.  Do  you  know  any  other  objection 
to  the  engineer,  except  that  one!  Answer.  That  is  the 
main  objection.  Question.  But,  if.  you  found  any  ob- 
jection at  all  to  the  engineer  himself,  it  would  be  on  that 
ground,  would  it!  Answer.  Yes,  sir.  Question.  That 
is  right!  Answer.  YeQ^sir.  ^wesfiow.  That  was  all  known 
to  you  some  time  before  the  accident,  was  it!  Answer. 
Yes,  sir.''  From  this  testimony  it  conclusively  appears 
that  but  a  single  complaint  was  made  as  to  the  engine, 
that  it  would  get  **on  center,"  and  only  one  complaint 
as  to  the  engineer,  and  that  is  that  he  didn't  keep  it 
**off  center''  as  well  as  some  other  engineers.  With 
both  of  these  facts  he  was  entirely  familiar  before  the 
injury,  and  made  no  complaint.    Nothing  in  the  record 
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presents  a  conflict  as  to  these  facts,  nor  is  there  a  pre- 
tense that  reasons  exist  that  would  excuse  his  remaining 
in  the  defendant's  employ  after  knowledge  of  such 
facts.  The  conclusion  is  so  obvious  that  we  do  not 
know  how  to  enlarge  upon  it,  nor  is  it  necessary.  The 
defendant,  under  the  instructions  and  the  facts,  was 
entitled  to  the  verdict. 

To  avoid  the  waiver  as  to  which  the  court  in- 
structed, the  appellee  urges  that  it  was  not  pleaded,  and 
he  says,  *  'This  fact  ends  the  case. ' '  Without  intimating 
that  the  pleadings  are  defective  in  this  respect,  it  is 
only  necessary  for  us  to  say  that  the  instructions,  with- 
out objections  by  either  party,  present  the  rule  as  appli- 
cable to  the  issues,  and  the  jury  could  not  properly  dis- 
regard it.  As  we  have  said,  the  instructions  are  the 
law  of  the  case.  These  considerations  are  conclusive 
on  this  appeal,  and  the  judgment  is  beyebsed. 


3ameb  a.  TiKE,  Appellee,  v.  Wm.  Biohmond  et  al.^ 

Appellants. 

I 
Deed:  dslivkbt  on  condition:  nonperfobuanoe:  belief.  Where  a 
deed  to  real  estate  was  executed  and  delivered  by  a  father  upon  eon- 
dition  that  a  criminal  prosecution  instituted  by  the  grantee  against 
the  grantor's  son  should  be  stopped,  but  such  proceedings  were  not 
stopped  as  agreed,  held,  that  there  was  no  delivery  of  the  deed,  and 
the  grantor  was  entitled  to  have  the  same  canceled  in  equity. 

Appeal  from  Cass  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Fbiday,  Januaby  26,  1894. 

Action  in  equity  for  the  cancellation  of  a  convey- 
ance of  real  estate.  There  was  a  hearing  on  the  merits, 
and  a  decree  in  favor  of  the  plaintiflE.  The  defendants 
appeal. — Affirmed. 

Geo.  A.  Holmes  and  L.  L.  DeLano  for  appellants. 
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J.  F.  Smith  for  appellee. 

Robinson,  J. — The  defendants,  William  Richmond 
and  George  W.  Fulton,  for  some  years  carried  on  a 
commercial  business  at  Council  Bluffs  under  the  name 
of  the  Boston  Tea  Company.  James  T.  Lee,  a  son  of 
the  plaintiff,  was  employed  by  them  as  clerk  for  about 
three  years.  In  July,  1888,  and  while  he  was  so 
employed,  the  defendants  caused  him  to  be  ari'ested  on 
a  preliminary  information  which  charged  him  with  the 
crime  of  embezzlement.  While  he  was  under  arrest, 
and  before  the  examination  was  held,  he  bad  an  inter- 
view with  Richmond,  in  which  he  admitted  that  he  was 
guilty  of  the  offense  charged,  but  expressed  a  desire  to 
settle  the  matter,  and  agreed  to  telegraph  to  his  father, 
who  resided  at  Keokuk,  to  come  to  Council  Bluffs.  On 
the  next  day,  Saturday,  July  14,  he  learned  that  his 
father  could  not  come,  and  informed  Richmond  of  the 
fact.  On  Sunday,  the  defendants  visited  him  at  his 
home,  and  spent  several  hours  there.  On  the  same 
day,  Richmond,  James  T.  Lee,  and  his  wife  started  for 
the  home  of  the  plaintiff,  where  they  arrived  Monday. 
An  interview  was  there  had,  at  which  the  plaintiff  and 
his  wife,  the  son  and  his  wife,  and  Richmond  were 
present  during  all  or  a  part  of  the  time.  It  resulted  in 
the  execution  by  the  plaintiff  and  his  wife  to  Richmond 
of  a  deed  for  three  lots  in  the  town  of  Atlantic  for  the 
specified  consideration  of  two  thousand  dollars.  The 
deed  was  given  to  Richmond,  and  was  recorded  in  the 
office  of  the  recorder  of  Cass  county.  The  plaintiff 
asks  that  the  deed  be  canceled,  and  for  general  equitable 
relief.  The  district  court  decreed  the  deed  to  be  void, 
and  that  the  title  to  the  lots  was  vested  in  the  plaintiff. 

The  plaintiff  alleges  that  the  deed  was  executed  in 
consequence  of  the  representations  of  Richmond,  for 
himself  and  Fulton,  that  James  T.  Lee  had  embezzled 
a  large  sum  of  money;  that  they  had  filed  an  informa- 
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tion  against  him,  in  which  he  was  charged  with  the 
embezzlement  of  money  and  goods  to  the  value  of  five 
thousand  dollars;  that  the  embezzlement  had  been  con- 
fessed by  him ;  that  the  defendants  were  his  friends, 
and  that  for  the  sum  of  three  thousand  dollars  they 
would  dismiss  the  information,  and  restore  him  to  his 
employment,  and  he  would  have  no  further  trouble; 
that,  if  the  sum  of  three  thousand  dollars  was  not  paid 
at  once,  the  prosecution  would  be  carried  on,  and  he 
would  be  sent  to  the  penitentiary.     The  plaintiff  further 
claims  that  at  that  time  he  and  his  wife,  who  is  the 
mother  of  James  T.  Lee,  were  old  and  feeble;  that  he 
was  sick ;  that  both  were  much  disturbed  and  fright- 
ened by  what  was  said  to  them,  and  not  knowing  the 
facts,  and  having  no  knowledge  of  such  matters,  they 
believed  what  Richmond  said  to  them;  that,  when  the 
deed  was  executed,  Richmond  agreed  to  submit  it  to 
Fulton,  and,  if  it  was  not  satisfactory  to  him,  to  return 
it  to  plaintiff,  but  that,  if  it  was  satisfactory,  the  crim- 
inal prosecution  of  his  son  would  be  dropped  and  ended. 
Some  of  these  claims  are  denied  by  the  defendants,  but 
the  preponderance  of  the  evidence  shows  the  following 
facts:     Until  James  T.  Lee  and  wife  and  Richmond 
arrived  at  the  house  of  the  plaintiff,  he  did  not  know  of 
the  charges  against  his  son.     He  was  then  about  seventy 
years  of  age,  had  been  in  poor  health  for  several  years, 
and  was  confined  to  the  house.    He  was  subject  to 
attacks  of  nervousness,  and  had  been  suffering  from 
one  for  several  days.     Richmond  told  him  that  the 
amount  of  the  embezzlement  was  six  thousand  dollars, 
but  the  defendants  would  drop  the  prosecution  for 
three  thousand  dollars ;  that  the  preliminary  hearing 
was  set  for  the  next  day,  and  would  be  prosecuted, 
unless  a  settlement  was  effected.     The  son  was  pres- 
ent, but  did  not  deny  the  charge  of  embezzlement 
which  Richmond  made.     The  father  and  mother  were 
much  frightened,  and  desiring  to  protect  their  son,  and 
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avoid  the  scandal  of  a  criminal  prosecution,  finally  con- 
sented to  give  the  deed  in  question,  if  it  would  end  the 
prosecution,  and,  with  notes  of  the  defendants  to  the 
amount  of  about  nine  hundred  dollars,  which  the  son 
held  and  proposed  to  surrender,  would  effect  a  com- 
plete settlement  of  the  matter  in  controvery.  The  deed 
was  delivered  under  an  agreement  to  that  effect,  and  on 
condition  that,  if  it  was  not  satisfactory  to  Fulton,  it 
was  to  be  returned  to  the  plaintiff.  The  notes  held  by 
the  son  were  surrendered  to  the  defendants,  but  the 
prosecution  of  the  son  was  not  stopped,  although  after 
the  case  reached  the  district  court,  and  after  an  indict- 
ment had  been  returned,  it  was  dismissed  on  motion  of 
the  county  attorney  for  want  of  sufficient  evidence  to 
convict.  The  deed  was  retained  by  the  defendants,  but 
they  insisted  that  the  plaintiff  should  give  his  promis- 
sory notes  for  the  sum  of  one  thousand  dollars,  which 
were  sent  to  him  repeatedly  for  his  signature. 

It  is  said  that;  if  the  claims  of  the  plaintiff  be  well 
founded,  he  conveyed  his  property  for  the  purpose  of 
compromising  a  criminal  prosecution,  and  that,  as  that 
object  was  illegal,  the  law  will  leave  all  parties  to  the 
transaction  where  it  finds  them.  We  should  hesitate 
long  before  refusing  the  plaintiff  relief  on  that  ground, 
in  view  of  the  weakness  of  his  body  and  mind,  the 
threats  made,  and  the  fear  he  was  under  when  the  deed 
was  given.  Meech  v.  LeCy  46  N.  W.  Eep.  (Mich.)  397» 
But  we  prefer  to  place  our  conclusion  upon  the  ground 
that  the  condition  on  which  the  deed  was  given  to 
Richmond  was  never  complied  with,  and  that  the  deed 
was  not  in  law  delivered,  and,  therefore,  has  not  taken 
effect  as  a  conveyance.  We  refer  to  the  condition  that 
the  deed  and  the  notes  surrendered  by  the  son  should 
be  received  in  full  settlement  of  the  claims  made  against 
the  son  by  the  defendants.  Conceding  that  some  of 
the  provisions  of  the  agreement  were  illegal,  yet  the 
deed  was  not  to  be  regarded  as  delivered|  unless  the 
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settlement  attempted  was  approved  by  Fulton,  and,  as 
it  was  not  approved  by  him,  there  was  never,  in  law, 
any  delivery,  and  the  deed  is  without  effect.  Steel  v. 
Miller,  40  Iowa,  406;  Bershire  v.  Petersotiy  83  Iowa, 
198;  Head  v.  Thompson,  77  Iowa,  267;  Deere  v.  Nelson^ 
73  Iowa,  187.  The  fact  that  some  portions  of  the  agree- 
ment were  illegal  would  not  operate  to  annul  the  con- 
ditions and  make  the  delivery  complete.  Since  the 
deed  was  never  delivered,  nothing  can  be  claimed  under 
it.  The  decree  of  the  district  court  is  in  harmony  with 
our  conclusions,  and  is  affibmed. 


90    099 

C.  W.  Robinson,  Appellant,  v.  W.  W.  Gbay,  Appellee^  jjoo  wt^ 

.90    609, 
dl26  144 

Chattel  Mortgage:  right  of  hortqageb  to  sell  before  default,  im  387| 
Under  a  chattel  mortgage  authorizing  the  mortgagee  upon  default  in 
payment  of  the  mortgage  debt,  or  "whenever  said  mortgagee  or  his 
assigns  shall  choose  so  to  do/'  to  take  possession  of  the»  mortgaged 
property  and  sell  the  same  at  public  or  private  sale,  ''to  pay  the 
amount  due  or  to  become  due/'  the  mortgagee  may  seize  and  sell  the 
mortgaged  property  before  default  in  the  payment  of  the  mortgage 
debt,  or  the  breaking  of  any  other  condition.    Given,  J.,  disaentitig* 

Appeal  from  Webster  District    Court. — Hon.   S.  M. 
Weaveb,  Judge. 

Fbiday,  Januaby  26, 1894. 

This  is  an  action  upon  four  promissory  notes  exe- 
cuted by  the  defendant,  and  tin  account  for  interest  on 
a  balance  alleged  to  be  due  the  plaintiflE.  The  defend- 
ant, by  his  answer,  denied  indebtedness  upon  the 
account,  and  alleged  that  the  promissory  notes  were 
fully  paid  by  the  seizure  of  certain  property  rights  and 
credits  of  defendant  under  a  chattel  mortgage  given  to 
secure  the  payment  of  said  notes.  In  another  count 
of  the  answer  the  defendant  alleges  that  the  plaintiff 
maliciously  and  wrongfully  seized,  and  converted  to 
his  own  use,  the  property  described  in  the  chattel 
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mortgage,  *by  reason  of  which  wrongful  acts  the  de- 
fendant was  damaged  in  the  sum  of  two  thousand 
dollars  actual  damages,  and  one  thousand  dollars  ex- 
emplary damages.  The  action  was  aided  by  an  attach- 
ment, which  was  based  upon  the  grounds  that  the 
defendant  was  about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors,  and  that  the  debt  sued 
on  was  incurred  for  property  obtained  under  false  pre- 
tenses. The  writ  of  attachment  was  levied  upon  cer- 
tain real  estate  of  the  defendant.  A  levy  was  also 
made  upon  certain  personal  property.  The  defendant, 
by  way  of  counterclaim,  averred  that  the  grounds 
npon  which  the  attachment  was  procured  were  false, 
and  that  the  plaintiflE  had  no  reasonable  grounds  for 
believing  them  to  be  true,  but  knew  the  same  to  be 
false  and  untrue,  and  that  the  same  were  made  will- 
fully and  maliciously,  by  reason  of  which  the  defend- 
ant was  damaged  in  the  sum  of  two  thousand  dollars 
actual,  and  three  thousand  dollars  exemplary,  dam- 
ages, for  which  judgment  was  demanded.  This  coun- 
terclaim was  denied  by  the  plaintiff.  The  cause  was 
tried  to  a  jury,  and  a  verdict  was  returned  for  the 
defendant  for  five  hundred  and  twenty-eight  dollars 
and  forty-eight  cents.  It  was  found  specially  by  the 
jury  that  the  attachment  was  wrongfully  and  mali- 
ciously sued  out,  and  the  seizure  and  sale  of  the  prop- 
erty under  the  chattel  mortgage  was  wrongful,  and  an 
allowance  was  made  in  the  sum  of  five  hundred  and 
eleven  dollars  for  damages  for  the  wrongful  suing  out 
of  the  attachment.    The  plaintiff  appeals. — Reversed. 

Blake  <&  Mitchell  and  Frank  Farrell  for  appellant. 

Yeoman  £  Kent/on  for  appellee. 

RoTHROCK,  J. — I.  The  matter  of  account  involved  in 
the  controversy  consisted  of  claimed  balances  due  upon 
accounts  of  the  plaintiff  against  the  defendant.     The 
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court  instructed  the  jury  that  there  was  no  evidence 
authorizing  a  recovery  of  the  interest  claimed.  It  is 
insisted  that  this  instruction  was  erroneous.  An  ex- 
amination of  the  evidence  satisfies  us  that  the  instruc- 
tion of  the  court  as  to  this  item  of  the  claim  was 
correct. 

II.  It  appears  from  the  evidence  that  the  plaintiff 
is  a  wholesale  lumber  dealer,  and  that  the  defendant 
was  for  several  years  a  retail  dealer  in  that  line  at 
Lehigh,  in  Webster  county,  and  that  he  made  the 
principal  part  of  his  purchases  of  lumber  from  the 
plaintiff  on  credit.  He  did  not  make  prompt  pay- 
ments for  his  purchases,  and  at  times  his  indebtedness 
to  the  plaintiff  amounted  to  considerable  sums.  On 
the  eleventh  day  of  June,  1891,  the  defendant  executed 
to  plaintiff  the  four  promissory  notes  upon  which  the 
suit  is  founded.  The  aggregate  amount  of  the  notes  was 
one  thousand,  three  hundred  and  sixty-eight  dollars. 
The  first  of  said  notes  was  made  payable  in  thirty  days, 
the  next  on  the  ninth  day  of  September,  the  next  on 
the  ninth  day  of  October,  and  the  last  on  the  eighth 
day  of  November,  in  the  same  year.  The  mortgage 
given  to  secure  the  payment  of  the  notes  was  executed 
on  the  same  day.  The  property  mortgaged  consisted 
of  all  of  defendant's  stock  of  lumber,  and  his  books  of 
account,  and  the  accounts  contained  in  said  books^ 
and  all  notes  taken  in  settlement  of  said  accounts. 
The  mortgage  was  recorded  on  the  twelfth  day  of  June, 
and  on  the  next  day  it  was  placed  in  the  hands  of  the 
sheriff  of  Webster  county  for  foreclosure.  The  said 
sheriff  took  possession  of  the  property,  and  sold  the 
same  at  public  sale,  as  provided  in  the  mortgage.  The 
sale  under  the  mortgage  was  made  on  the  third  day  of 
July,  1891,  before  any  of  the  notes  became  due.  It  is 
claimed  by  counsel  for  the  appellee  that  there  was  no 
authority  given  in  the  mortgage  to  foreclose  the  same 
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before  it  became  due,  and  the  court  instructed  the  jury 
on  this  question  as  follows: 

*^It  is  conceded  on  the  trial  that  on  the  eleventh 
day  of  June,  1891,  defendant  gave  plaintiff  his  four 
promissory  notes  sued  upon,  which  said  notes  were 
made  payable  at  various  dates  in  the  future,  from  July 
11  to  November  8,  1891,  and  that,  to  secure  the  pay- 
ment of  said  notes,  defendant  then  and  there  made 
and  delivered  to  plainti£E  a  chattel  mortgage  upon 
certain  personal  property,  rights,  and  credits.  It  is 
also  conceded  that  immediately  or  very  soon  after  the 
giving  of  ©aid  mortgage,  plaintiff  proceeded  to  take 
possession  of  said  property  described  therein,  and  to 
offer  the  same  for  sale,  and  did  in  fact  make  public 
sale  of  said  property  on  the  third  day  of  July,  1891. 
Upon  these  admitted  facts  you  are  instructed  that, 
under  the  terms  of  the  mortgage  given  by  the  defend- 
ant, plaintiff  had  the  right  to  take  possession  of  the 
mortgaged  property  at  any  time  he  chose  so  to  do, 
and  no  damages  can  be  assessed  against  him  in  this 
action  for  such  taking.  He  did  not,  however,  have 
any  legal  right  to  sell  said  property  before  the  debt 
secured  thereby  became  due,  and  by  such  sale  he 
became  and  is  liable  to  account  to  defendant  for  the 
fair  and  reasonable  value  of  the  property  so  sold, 
without  regard  to  the  amount  for  which  the  sale  was 
made.*^ 

That  part  of  the  mortgage  which  provides  for  its 
foreclosure  is  as  follows:  **And  I,  the  said  W.  W. 
Oray,  do  hereby  covenant  and  agree  with  the  said  C. 
W.  Eobinson  that  in  case  of  default  made  in  payment 
of  the  above  mentioned  promissory  notes,  or  any  part 
thereof,  either  principal  or  interest,  and  all  taxes 
assessed  against  said  property  before  any  part  thereof 
becomes  delinquent,  or  in  case  of  my  attempting  to 
dispose  of,  or  remove  from  said  county  of  Webster,  the 
aforesaid  goods,  and  chattels,  or  any  part  thereof,  or 
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whenever  the  said  mortgagee  or  his  assigns  shall  choose 
so  to  do,  then,  and  in  that  case,  it  shall  be  lawful  for 
the  said  mortgagee  or  his  assigns,  by  himself,  or  agent, 
or  any  officer,  to  take  immediate  possession  of  said 
goods  and  chattels  wherever  found,  the  possession  of 
these  presents  being  sufficient  authority  tl^erefor,  and 
to  sell  the  same  at  public  or  private  sale,  or  so  much 
thereof  as  shall  be  sufficient  to  pay  the  amount  due  or 
to  become  due,  as  the  case  may  be,  with  all  interest 
and  taxes,  costs,  charges,  expenses,  and  attorney's  fees 
pertaining  to  the  taking,  keeping,  adveiiising,  and 
selling  said  property  and  the  collection  of  this  debt.^' 
The  instructions  above  quoted  were  evidently  given  in 
reliance  upon  the  case  of  Bank  v.  Taylor j  67  Iowa,  572. 
The  language  employed  in  the  mortgage  which  was 
construed  in  that  case  waB  somewhat  similar  to  the 
provisions  of  the  mortgage  in  the  case  at  bar.  It 
was  held  in  that  case,  because  the  mortgage  pro- 
vided ''that  in  case  of  failure  to  pay  the  amount 
due  hereon  at  maturity,  or  whenever  the  holder  hereof 
may  deem  himself  insecure,  then  he  may  take  said 
property  by  virtue  of  this  mortgage,  and  sell  the 
same  at  public  auction,  •  ♦  ♦  and  the  proceeds  of 
said  sale  to  be  applied  on  said  note,''  that  *'this  provi- 
sion, standing  alone,  would  doubtless  empower  both 
the  seizure  and  sale  of  the  property  before  the  maturity 
of  the  debt,  if  the  holder  considered  himself  insecure." 
But  it  was  further  held  that  said  clause  in  the  mort- 
gage should  be  construed  with  another  condition  of  the 
instrument,  which  was  as  follows:  **That,  if  this  note 
and  mortgage  shall  be  paid  on  or  before  the  maturity 
thereof,  then  this  mortgage  to  be  void,"  and  the  con- 
clusion was  reached  that  under  the  stipulation  of  the 
mortgage  in  that  case  the  mortgagee  had  the  right 
to  take  possession  of  the  property  before  the  debt 
became  due,  but  that,  if  he  considered  himself  insecure, 
he  had  not  the  right  to  sell  the  same  to  pay  the  debt 
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before  the  debt  became  due.  It  will  be  seen,  from  an 
examination  of  that  part  of  the  mortgage  in  the  case  at 
bar,  that  the  provisions  thereof  are  not  the  same  as 
those  in  the  cited  case.  In  this  case  it  is  provided  that 
the  mortgagee  may  take  possession  of  the  mortgaged 
property  whenever  he  '*shall  choose  so  to  do.''  It  may 
be  conceded  that  this  right  or  option  to  take  possession 
of  the  property  is  not  materially  different  from  the 
mortgage  in  the  cited  case,  which  was  an  option  to  the 
mortgagee  to  take  possession  when  *'he  may  deem  him- 
self insecure.''  In  both  cases  there  is  an  absolute  right 
to  take  possession  of  the  property  under  the  stipula- 
tions named.  But  in  the  case  at  bar  there  is  the 
further  provision  that,  after  seizing  the  property,  the 
mortgagee  may  **sell  the  same  at  public  or  private  sale, 
or  so  much  thereof  as  shall  be  sufficient  to  pay  the 
amount  due  or  to  become  due,  as  the  case  may  be." 
How  could  it  be  possible  to  make  a  sale  of  the  property, 
and  pay  the  amount  to  become  due,  unless  the  sale  was 
made  before  the  amount  becomes  due!  The  authority 
given  to  sell  as  plainly  provides  that  a  sale  may  be  had 
before  the  amount  becomes  due  as  if  it  had  been  so 
stated  in  exact  language.  There  is  no  room  for  con- 
struction, as  in  the  case  of  Bank  of  Carroll  v.  Taylor ^ 
67  Iowa,  472. 

In  the  case  of  Wells  v.  Chapmany  59  Iowa,  658, 
where  the  provisions  of  the  mortgage  as  to  the  right  to 
take  possession  of  the  property  and  sell  the  same  were, 
in  substance,  like  the  mortgage  in  the  case  at  bar,  it 
was  said  that  ^ 'under  this  stipulation  the  mortgagee 
had  the  right,  whenever  he  should  'choose  so  to  do'  to 
take  possession  of  the  property,  and  foreclose  the  mort- 
gage, whether  the  debt  was  due  or  not."  It  may  be 
conceded  that  in  that  case  the  mortgagee  did  not  take 
possession  of  the  property,  and  sell  it  before  the  debt 
became  due;  but  his  right  to  do  so  was  fairly  in- 
volved in  the  question  determined.    In  Bichardson  v. 
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Coffmanj  87  Iowa,  121,  this  court  followed  the  rule 
announced  in  the  case  of  Wells  v.  Chapman^  supra.  In 
the  case  of  Richardson  v.  Coffman,  it  appears  that  the 
mortgagee  took  possession  of  the  property,  and  sold  it, 
before  the  debt  secured  by  the  mortgage  became  due. 
Whatever  may  be  thought  now  of  the  corectness  of  the 
rule  in  the  case  of  Bank  of  Carroll  v.  Taylor ^  it  appears 
to  us  very  plain  that  it  ought  not  to  be  applied  in  con- 
struing a  mortgage  which  plainly  provided,  not  only 
for  possession,  but  for  a  sale,  of  the  property,  before 
the  maturity  of  the  debt.  The  consequences  of  holding 
that  there  may  be  possession,  but  no  sale,  are  apparent. 
If  the  mortgage  in  such  case  be  upon  live  stock,  and 
the  debt  has  a  long  time  to  run  before  maturity,  such  a 
procedure  would  be  ruinous  to  the  security,  and  a  loss 
to  both  parties. 

We  discover  no  other  error  in  the  case.  For  the 
error  above  pointed  out,  the  judgment  of  the  district 

court  is  EEVEESED. 

Given,  J.  (dissenting.) — I  do  not  concur  in  the 
conclusion  that  the  appellant  had  a  right  to  sell  the 
mortgaged  property  before  the  condition  upon  which 
it  was  conveyed  was  broken.  The  conveyance  is  upon 
the  express  condition  that  if  the  appellant  paid  each  of 
the  four  promissory  notes  on  or  before  maturity,  and 
taxes  before  delinquent,  the  conveyance  should  be 
void.  By  the  notes,  time  was  given  extending  over 
several  months,  for  the  payment  of  the  debt,  and,  by 
the  mortgage,  the  appellee  conveyed  his  property  as 
security  upon  the  condition  named.  To  permit  the 
appellant  to  sell  the  property,  and  apply  the  proceeds 
to  the  payment  of  the  debt  before  due,  is  to  deny  to  the 
appellee  the  time  given  him  in  which  to  pay  the  debt, 
and  the  privilege  reserved  to  him  in  the  contract,  to 
redeem  his  property  from  the  pledge  by  paying  the  debt 
at  maturity. 

Vol.  90—45 
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The  conclusion  of  the  majority  is  based  upon  that 
clause  in  the  mortgage  providing  that,  whenever  the 
mortgagee  **shall  choose  so  to  do,'^  he  might  take  pos- 
session of  the  mortgaged  property,  and  sell  the  same, 
'^or  so  much  thereof  as  shall  be  sufficient  to  pay  the 
amount  due  or  to  become  due.'^  The  conclusion  is  that 
this  authorized  the  appellant  to  take  possession  of  and 
to  sell  the  property  before  default  was  made  in  paying 
the  debt  or  taxes.  The  right  to  take  possession  is  not 
questioned.  That  right  is  clear,  under  section  1927  of 
the  Code,  which  provides  that,  in  the  absence  of  stipu- 
lation to  the  contrary,  the  mortgagee  is  entitled  to 
possession.  To  take  possession  did  not  deprive  the 
appellee  of  the  time  given  for  payment,  nor  of  the  right 
to  redeem  by  payment  at  maturity.  The  fact  that  pos- 
session, and  not  sale,  is  provided  for,  emphasizes  the 
distinction  which  I  think  exists.  To  me  it  seems  clear 
that  this  clause,  taken  alone,  does  not  authorize  a  sale 
before  default  in  payment,  and  that  such  a  right  should 
not  be  inferred  from  the  power  to  sell  sufficient  to  pay 
the  amount  due  or  to  become  due.  There  were  four 
notes  falling  due  at  different  times,  a  failure  to  pay  any 
of  which  at  maturity  would  be  a  breach  of  the  condi- 
tion, and  in  that  case  the  holder  of  the  mortgage  had 
the  right  to  sell  sufficient  to  pay  that  which  was  to 
become  due,  as  well  as  that  which  was  already  due, 
because  of  the  breach. 

If  it  may  be  said  that,  taken  alone,  this  clause  does 
authorize  a  sale  before  condition  broken,  still  it  seems 
to  me  that,  when  considered  in  connection  with  the 
other  provisions  of  the  mortgage,  it  should  not  be  so 
construed.  We  may  not  ignore  any  part  of  the  instru- 
ment in  giving  a  construction  to  it,  but,  taking  the 
whole  together,  arrive  at  the  intention  of  the  parties. 
Construing  the  language  conferring  power  to  sell  in 
connection  with  the  time  given  to  the  appellee  in  which 
to  pay  the  debt,  and  the  right  to  redeem  his  property 
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by  payment  at  maturity,  I  am  convinced  that  it  was 
not  mutually  understood  or  intended  that  the  appellant 
might,  at  his  own  option,  and  without  cause,  sell  the 
property  before  default  in  payment,  and  thereby 
deprive  appellee  of  the  time  allowed  in  the  contract  for 
payment  and  redemption.  It  may  be  that,  had  the 
appellee  attempted  to  dispose  of  or  remove  the  property 
from  the  county,  appellant,  having  seized  it,  might  sell 
it  before  the  debt  was  due.  But  no  such  cause  for  the 
sale  is  alleged  or  proven ;  hence  that  question  is  not  in 
the  case.  If  causes  arose  requiring  a  sale  of  the  prop- 
erty before  default  in  payment,  whether  or  not  such 
causes  were  named  in  the  mortgage,  a  court  of  equity 
would  authorize  a  sale.  If,  by  reason  of  the  perishable 
nature  of  the  property,  or  other  cause,  the  security 
would  be  impaired  by  delaying  a  sale  thereof  until  the 
maturity  of  the  debt,  the  appellant's  remedy  was 
ample  in  a  court  of  equity.  It  may  be  said  that  it  is  a 
hardship  to  hold  him  to  that  remedy,  but  surely  not  so 
great  a  hardship  as  to  deny  to  the  appellee,  without 
cause,  the  time  accorded  him  by  the  contract  in  which 
to  pay  his  debt  and  redeem  his  property.  The  appel- 
lant could  not  sue  upon  these  notes  before  maturity 
without  other  cause  than  his  arbitrary  will,  nor  could 
he  have  a  decree  foreclosing  this  mortgage;  yet  it  is 
held  that  he  may,  at  his  own  option,  do  for  himself 
what  the  courts  would  not  do  for  him,  that  he  may  not 
only  compel  payment  of  the  notes  before  any  of  them 
are  due,  but  may  forever  put  it  beyond  the  power  of 
the  appellee  to  redeem  his  property  according  to  the 
contract.  I  see  no  distinction  in  principle  between  this 
case  and  Bank  of  Carroll  v.  Taylor j  67  Iowa,  572.  A 
like  discretion  is  given  to  the  mortgagee  in  both  cases, 
and  the  law  announced  in  that  case  is  supported  by 
reason  and  the  current  of  authorities.  Cases  will  be 
found,  from  states  not  having  a  statute  like  our  section 
1927,  wherein  the  right  to  take  possession  before  default 


708  EoBiNSON  V,  Gbay.  [90  Iowa 

is  considered,  and,  in  connection  therewith,  the  right 
to  sell;  but  in  none  of  them,  so  far  as  I  have  been  able 
to  discover,  is  it  held  that  a  mortgagee  may  sell  the 
property  without  cause,  at  his  own  option,  before  con- 
dition broken.  Wells  v.  Chapman  does  not  seem  to  me 
to  be  in  conflict  with  Bank  v.  Taylor.  The  question 
certified  was  whether  the  mortgagor,  he  being  in  pos- 
session, had  any  interest  in  the  mortgaged  property 
subject  to  execution.  This  court  held  that,  as  the 
mortgagee  had  the  right  to  take  possession  whenever 
he  chose,  **and  foreclose  the  mortgage,  whether  the 
debt  was  due  or  not,^^  there  was  no  interest  left  in  the 
mortgagor  subject  to  execution.  This  decision  is 
grounded  on  the  right  of  the  mortgagee  to  take  pos- 
session and  sell,  but  not  upon  the  right  to  sell  before 
default.  The  right  to  sell  after  default  extinguished 
all  interest  in  the  mortgagor,  subject  to  execution,  as 
eflEectively  as  would  the  right  to  sell  before.  Bichard- 
son  V.  Coffman^  87  Iowa,  121,  follows  Bank  of  Carroll  v. 
Taylor,  but  does  not,  as  I  view  it,  decide  the  question 
under  consideration.  After  remarking  upon  the  disa- 
greement in  the  adjudicated  cases  as  to  the  right  to 
take  possession.  Wells  v.  Chapman  is  referred  to  as 
*Hhe  only  case  we  have  been  able  to  find  where  the 
provision  in  the  mortgage  for  taking  possession  is  like 
that  in  the  case  at  bar.  It  was  held  that  the  mortgagee 
might  seize  the  property  whenever  he  elected  so  to  do, 
whether  the  debt  was  due  or  not.  That  case  is  decisive 
of  this  question.  ^^  An  examination  of  the  further 
statements  in  the  opinion  will  show  that  the  right  to 
take  possession  and  to  sell  for  good  cause  was  the  sub- 
ject under  consideration,  rather  than  the  right  to  sell 
without  cause,  at  the  option  of  the  mortgagee.  To  me, 
this  case  furnishes  an  apt  illustration  of  what  I  believe  to 
be  the  error  in  the  conclusion  of  the  majority.  By  that 
conclusion  the  mortgagee  is  sustained  in  seizing  the 
mortgaged  property  on  the  second  day  after  the  mort- 
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gage  ^as  given;  and  proceeding  at  once  to  sell  the 
same,  without  cause  or  excuse,  in  payment  of  a  debt 
for  which  he  had  extended  credit  running  over  several 
months.  I  can  not  think  that  the  sanction  of  the  law 
should  be  given  to  such  arbitrary  and  unconscionable 
acts. 


C.  M.  LiMBUBG,  Appellee,  v.  Gebman  Fibb  Insubanob  Lsls^ 
Company,  Appellant.  w  joof 

|90     7D9 

Fire  Insurance:  oocuPANCfY  o»  premises:  svn>EKOs.  Where  a  two  r^  ^^ 
story  building,  used  for  mercantile  purposes,  was  vacated  by  the 
tenant  occupying  it,  who  retained  one  key  for  the  purpose  of  showing 
intending  purchasers  a  counter  he  had  left  there,  but  a  saloon  keeper, 
who  had  formerly  been  permitted  by  the  tenant  to  use  an  upper  room 
of  the  building  to  store  liquors  in,  had  in  such  room,  within  ten  days 
preceding  the  destruction  of  the  premises  by  fire,  one  or  two  bottles 
of  brandy,  a  quantity  of  whiskey,  a  couple  of  boxes  of  wine,  and 
some  bottles,  held,  that  the  building  was  unoccupied  within  the 
meaning  of  the  terms  of  an  insurance  policy  providing  that  if  the 
insured  premises  remained  vacant  or  unoccupied  for  ten  days  it 
should  avoid  the  policy.    (1) 

Save.  Permission  in  a.  policy  that  mechanics  may  be  employed  in  a 
building  for  the  purpose  of  making  alterations  or  repairs  for  not  more 
than  fifteen  days,  will  be  construed  as  constituting  such  use  of  the 
premises  an  occupancy  within  the  meaning  of  the  above  provision. 

Appeal  from  Keokuk  Superior  GourL—Ro^.  H.  Bane, 
Jb.,  Judge. 

Fbiday,  Januaby  26, 1894. 

Action  on  a  policy  of  insurance.  Jury  trial;  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Reversed. 

James  C.  Dai>is  for  appellant. 

J.  jP.  Smith  for  appellee. 

KiNNE,  J. — The  defendant  company  issued  to  the 
plaintiff  its  policy  of  insurance  for  the  sum  of  five 
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hundred  dollars  on  a  frame  store  building  in  the  city  of 
Keokuk,  Iowa.  The  policy  insured  the  property  against 
loss  by  fire  from  September  4,  1890,  to  the  fourth  day 
of  September,  1891.  On  March  29,  1891,  the  property 
was  partially  destroyed  by  fire.  The  plaintiff  brings 
this  action  to  recover,  claiming  that  the  loss  is  total. 
The  defendant  pleads  a  provision  in  the  policy  that  if 
the  premises  **be  or  become  vacant  or  unoccupied,  and 
remain  so  for  ten  days,^^  the  policy  shall  be  void.  It 
alleges  that,  for  more  than  ten  days  immediately  prior 
to  the  fire,  said  premises  had  become  and  remained 
vacant  and  unoccupied.  It  also  claims  that  the  insured 
property  was  only  damaged  to  the  amount  of  two  hun- 
dred dollars.  Other  issues  were  presented,  as  to  which 
no  question  is  now  made,  and  they  need  not  be  stated. 

I.  The  provision  of  the  policy  on  which  the 
defense  is  chiefly  based  is:  **This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  if  a  building  herein  de- 
scribed, whether  intended  for  occupancy  by  owner  or 
tenant,  be  or  become  vacant  or  unoccupied,  and  remain 
so  for  ten  days.^^  It  becomes  necessary,  therefore,  to 
determine  when,  in  legal  contemplation,  a  building 
may  be  said  to  be  ** vacant  or  unoccupied,'^  within  the 
meaning  of  these  words  as  used  in  the  policy.  At  the 
outset  it  will  be  well  to  bear  in  mind  that,  in  order  to 
avoid  liability  under  this  clause  of  the  policy,  it  is  not 
incumbent  on  the  defendant  to  show  that  both  condi- 
tions existed  for  the  ten  days  immediately  preceding 
the  fire.  It  is  suflScient,  under  this  provision  of  the 
policy,  to  defeat  liability,  if  the  building  was  either 
vacant  or  unoccupied  for  the  required  time,  in  the 
absence  of  other  provisions  indorsed  upon  or  added  to 
the  policy. 

A  learned  writer  has  said  that  the  words  ** vacant 
and  unoccupied''  are  not  synonymous;  that  ''vacant" 
means  empty  of  everything  but  air,  and  that  ''unoccu- 
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pied''  means  that  no  one  has  the  actual  use  or  posses- 
sion of  the  premises ;  and  it  is  further  said  that  the 
words  must  be  construed  with  reference  to  the  kind  o£ 
structure  or  building  insured.  1  May  on  Insurance, 
section  249a.  It  occurs  to  us  that  these  words  must 
also  be  construed  in  view  of  the  uses  and  purposes  for 
which  the  building  is  adapted ;  that  is,  as  to  whether  it 
is  so  built  and  arranged  as  to  be  used  as  a  dwelling 
house,  or  a  store  building,  or  a  schoolhouse,  or  a 
structure  fitted  and  adapted  for  use  for  some  other  pur- 
pose. "Webster  defines  **-vacanf  as  being  '^deprived 
of  its  contents;  not  filled;  empty.''  The  same  author- 
ity defines  '^occupy"  thus:  *^To  take  or  hold  posses- 
sion of;  or  hold  or  keep  for  use;  to  possess."  Another 
definition  is:  *'To  hold  possession;  to  be  an  occu- 
pant." It  is  said  that  occupancy  implies  an  a<5tual  use 
of  a  dwelling  house  as  a  dwelling  place;  that  the 
insurer  has  a  right,  by  the  terms  of  such  a  policy,  to 
the  care  and  supervision  which  would  be  involved  in 
such  an  occupancy.  Bonenfant  v.  Insurance  Co.,  43  N. 
W.  Rep.  (Mich.)  683;  Shackelton  v.  Sun  Fire  Office,  55 
Mich.  288,  21  N.  W.  Rep.  343;  Ashworth  v.  Insurance 
Co.,  112  Mass.  422;  Weidert  v.  Insurance  Co.,  24  Pac. 
Rep.  (Ore.)  249,  was  a  case  of  insurance  of  a  dwelling 
house,  where  the  policy  contained  a  ** vacant"  or  **un- 
occupied"  clause.  It  appeared  that  the  plaintiflE  moved 
out  of  the  house  about  March  20;  that,  on  the  next 
day,  one  McNett  moved  in,  and  remained  until  the 
twentieth  day  of  June;  and,  after  that  time,  and  up  to 
the  time  of  the  fire,  the  plaintiff  or  his  hired  man 
visited  the  house  daily,  and  that  some  of  the  members 
of  his  family  were  at  the  house  every  day.  It  was 
held  that  the  house  was  vacant  and  unoccupied.'  In 
Keith  V.  Insurance  Co.,  10  Allen,  228,  the  court  held 
that  the  fact  that  tools  remained  in  a  shop,  and  that  it 
was  visited  daily  by  the  son  of  the  insured,  did  not 
constitute  occupancy;    that  the  policy  contemplated 
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some  practical  use  of  the  building.  In  Corrigan  v. 
Insurance  Co,,  122  Mass.  298,  the  occupant  of  the 
house  had  moved  out,  leaving  in  it  some  of  his  furni- 
ture, and  retaining  the  key;  and  the  premises  were 
held  to  be  unoccupied.  In  Herrmanv.  Insurance  Co.j 
81  N.  Y.  184,  it  was  held  that  a  dwelling  house  was 
unoccupied  when  no  one  lived  in  it;  and  in  Herrmanv. 
Insurance  Co,,  85  N.  Y.  163,  the  holding  was  that 
occupancy  contemplated  the  use  of  a  house  by  human 
beings  as  their  customary  place  of  abode.  In  Cook  v. 
Insurance  Co.j  70  Mo.  610,  the  insured  had  moved  out 
of  the  house,  leaving  some  furniture,  and  leaving  a 
man  in  possession  of  the  house,  and  to  sleep  therein. 
He  abandoned  it,  and  afterward  the  house  was  burned, 
no  one  being  then  there.  It  was  held  that  it  was 
unoccupied.  In  Insurance  Co.  v.  Cherry ^M  Va.  72,  3  S. 
E.  Rep.  876,  the  premises  insured  consisted,  in  part,  of 
a  dwelling  house.  The  evidence  showed  that  the 
insured  had  moved  out  of  the  house ;  that  it  was  not  in ' 
use,  except  that  a  party  had  put  some  fodder  in  the 
outbuildings ;  and  the  buildings  were  occasionally  vis- 
ited by  a  resident  of  the  neighborhood,  who  had  the 
key.  The  building  was  held  to  be  vacant  and  unoccu- 
pied. 

In  Halpin  v.  Insurance  Co.  (N.  Y.  App.)  23  N.  E. 
Bep.  482,  it  was  held  that  a  building  used  as  a  morocco 
factory,  and  which  was  unused  for  about  six  months 
prior  to  the  fire,  was  unoccupied  within  the  meaning  and 
contemplation  of  the  parties,  even  though  all  the  ma- 
chinery remained  in  the  building,  and  it  was  closed 
and  locked,  and  in  the  hands  of  the  plaintiff's  agent  for 
rent,  and  he  visited  it  frequently.  The  court  said  *'that 
to  constitute  occupancy  of  a  building  used  for  manu- 
facturing purposes  there  must  be  some  use  or  employ- 
ment of  the  property.  It«  use  as  a  place  of  storage 
merely  is  not  sufficient.  *.  *  *  The  insurer  has  a  right, 
by  the  terms  of  the  policy,  to  the  care  and  supervision 
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which  is  involved  in  the  use  of  the  property  contem- 
plated by  the  parties  at  the  time  of  entering  into  the 
•contract.''  In  Continental  Insurance  Co.  v.  Kyle^  24  N. 
E.  Rep.  (Ind.  Sup.)  727,  a  tenant  moved  out  of  an  in- 
sured dwelling  house  March  26,  after  which  one  who  had 
previously  engaged  the  house  made  some  repairs  thereon, 
:and  kept  in  the  house  some  planes,  and  on  March  30 
put  some  hay  in  the  stable,  and  buried  some  potatoes 
on  the  premises,  intending  to  move  in  on  April  1. 
March  31  the  house  was  destroyed  by  fire,  and  it  was 
held  that  a  policy  conditioned  against  the  premises 
T>ecoming  ''vacant  or  unoccupied''  was  avoided.  In 
Insurance  Co.  v.  Padfield,  78  111.  169,  it  is  said:  *'Afair 
•construction  of  the  language  'vacant  and  unoccupied' 
is  that  it  should  be  without  an  occupant,  without  any 
person  living  in  it.''  In  Ashworth  v.  Insurance  Co.^ 
112  Mass.  422,  it  is  said:  "Occupancy,  as  applied  to 
«uch  buildings  [dwelling  house  and  barn],  implies  an 
•actual  use  of  the  house  as  a  dwelling  place,  and  such 
use  of  the  bam  as  is  ordinarily  incident  to  a  barn, 
belonging  to  an  occupied  house,  or  at  least  something 
more  than  a  use  of  it  for  storage."  In  Insurance  Co. 
V.  Wells ^  42  Ohio  St.  519,  the  tenant  moved  out  with 
no  intention  of  returning,  leaving  in  the  premises  a 
l)arrel  of  corn  and  a  coal  oil  can.  On  the  following 
night  the  building  burned.  It  was  held  that  it  was 
vacant  or  unoccupied.  In  Sleeper  v.  Insurance  Co.j  56 
N.  H.  401,  the  occupant  of  the  house  removed  to  another 
iown,  taking  his  family,  their  wearing  apparel,  and  part 
of  their  furniture.  It  was  held  that  the  building  was 
vacant  and  unoccupied,  even  though  he  may  have 
intended  to  return  in  eight  or  ten  months,  and  left  in 
the  house  a  few  articles  not  necessary  for  his  present 
use.  In  Moorev.  Insurance  Co.  y  64  N.  H.  140,  6  Atl.Rep. 
27,  it  is  held  that  the  premises  were  vacant  and  unoc- 
-cupied  where  the  occupant  had  removed  therefrom, 
though  a  little  furniture  was  left  in  the  house;  and  it 


714  LiMBUBG  V.  Gerbian  Fibb  Ins.  Co.  [90  Iowa 

is  also  held  that  the  terms  *' vacancy''  and  **nonoccu- 
pancy"  are  used  interchangeably,  and  as  equivalent  in 
meaning.  In  Dennison  v.  Insurance  Co.^  52  Iowa,  457, 
a  building  used  as  a  boarding  house  and  hotel,  which 
had  been  vacated  by  a  tenant,  and  stood  awaiting  an- 
other occupant,  was  held  vacant  and  unoccupied.  In 
Feshe  v.  Insurance  Co.j  74  Iowa,  676,  the  tenant  moved 
out  of  a  dwelling  house  on  September  26,  and  it  was 
burned  October  1  following.  The  owner  lived  a  mile 
and  a  half  away,  and  spent  a  part  of  each  intervening 
day  in  examining  and  cleaning  the  house,  but  did  not 
sleep  there  nights.  Her  father,  who  lived  near  the 
insured  premises,  left  an  axe  and  grub  hoe  in  the  house 
at  night;  otherwise  it  was  not  occupied.  It  was  held 
that  to  all  intents  and  purposes  the  house  was  vacant 
and  unoccupied.  It  was  said:  ''There  was  nothing  left 
or  placed  in  the  house  which  indicated  an  intent  to 
occupy  it  as  a  dwelling  at  any  time.  It  is  true  it  had 
been  reuted,  and  a  tenant  expected  to  take  possession 
in  about  two  weeks  subsequent  to  the  fire;  but  this  is 
immaterial. '^  In  Snyder  v.  Insurance  Co.,  78  Iowa, 
146,  the  tenant  had  moved  everything  out  of  the  insured 
dwelling  house  except  some  trumpery,  a  box  or  barrel, 
a  cross-cut  saw,  a  pair  of  skates,  and  did  not  expect  to 
return,  and  there  was  no  evidence  touching  its  future 
occupancy.  The  house  was  destroyed  by  fire  the  next 
morning.  Carpenters  had  been  at  work  repairing  it. 
It  was  held  vacant  or  unoccupied.  In  Sexton  v.  Insur- 
ance Co.,  69  Iowa,  99,  the  dwelling  house  had  been 
vacated  by  the  tenant  about  three  months  prior  to  the 
fire.  He  had  left  therein  two  or  three  jars,  and  two 
large  four  or  five  gallon  jars,  and  a  molasses  keg,  and 
a  table.  It  appears  also  that  plaintiflE  had  in  the  house 
some  tools  and  other  things.  It  was  held  that  the 
articles  in  the  house  did  not  constitute  an  occupancy^ 
and  that  a  verdict  was  properly  directed  for  defendant. 
Appellee  relies  upon  and  cites  many  cases,  among 
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which  we  specially  refer  to  the  following:     McMurray 
V.  Capital  Insurance  Co.j  87  Iowa,  453,  was  a  case  where 
a  dwelling  house  was  insured  and  it  was  claimed  that 
the  premises  had  become  vacant  and  unoccupied.   The 
facts  were  that  the  insured  had  been  away  for  several 
months,  working  at  his  trade.    His  wife  and  children 
were  away  temporarily  on  a  visit  to  her  parents.    The 
house  remained  the  home.    None  of  the  furniture  had 
been  removed.    There  was  no  intention  to  abandon  it 
as  a  place  of  residence.     The  absence  was  for  a  tempo- 
rary purpose  only.   In  Eddy  v.  Insurance  Co.,  70  Iowa, 
472,  the  tenant  had  removed  from  the  house  on  Tues- 
day.   The  fire  occurred  the  following  Friday.    The 
plaintiflE  was  residing  in  another  house  on  another  part 
of  the  farm;  and  on  the  morning  after  the  tenant 
moved  out,  the  plaintiflE  took  possession  of  the  house, 
cleaned  it,  and  prepared  to  move  in.    Before  the  fire 
the  plaintiff  had  in  part  moved  in,  had  placed  therein 
carpets,  bedding  and  bedsteads,  cans  of  fruit,  chairs^ 
pictures,  mirrors,  stoves,  clothing,  dishes,  and  a  table, 
and  expected  to  be  there  to  remain  on  Saturday;  and  it 
was  held  that  the  house  was  not  vacant  or  unoccupied. 
In  Doud  V.  Insurance  Co.,  21  Atl.  Rep.  (Pa.  St.)  505,  the 
provision  in  the  policy  was,  *4f  the  premises  insured  be 
vacated.''    The  tenant  moved  out,  and  on  the  follow- 
ing day  the  owner  was  at  the  house  all  day,  and  then 
left,  and  began  packing  up  preparatory  to  moving  into 
the  house  herself,  and  in  fact  had  placed  some  things 
in  the  house.     She  was  held  to  be  in  possession,  and 
that  the  house  had  not  been  vacated.   Roe  v.  Insurance 
Co.,  23  Atl.  Rep.  (Pa.  St. )  718,  was  like  the  Doud  case  in 
its  facts.   In  Insurance  Co.  v.  Wood  28  Pac.  Rep.  (Kan. ) 
167,  it  was  claimed  that  the  house  was  unoccupied  with- 
in the  meaning  of  the  policy.    The  jury  found  that  the 
plaintiff's  family  was  residing  in  the  house  at  the  time 
it  was  burned,  but  were  temporarily  absent.     The  evi- 
dence showed  that  the  household  goods  were  all  in  the 
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boose;  that  some  of  them  bad  been  packed;  that  the 
the  plaintiflE  stayed  in  the  boose  every  night  ontil  five 
days  before  the  fire,  and  thereafter  slept  at  another 
place,  becaose  be  was  ill ;  that  he  was  at  the  boose  every 
day  op  to  the  day  of  the  fire.  The  coort,  while  expres- 
sing doobts  as  to  whether  the  boilding  was  occopied, 
held  that,  as  the  jory  bad  so  foond,  and  there  was  evi- 
dence to  sostain  their  finding,  it  woold  not  distorb  the 
verdict.  In  Ins.  Co.  v.  Brockway^  28  N.  E.  Eep.  (111.) 
799,  the  property  was  a  boilding  occopied  by  the  assored 
as  a  dwelling  and  storeroom.  The  policy  contained  a 
provision  like  that  in  the  case  at  bar.  The  insored 
ceased  to  occopy  the  dwelling  part  of  the  boilding,  bot 
did  occopy  the  store  op  to  the  time  of  the  fire.  The 
company  contended  that  a  failore  to  occopy  the  whole 
boilding  avoided  the  policy.  The  coort  held  that  the 
occopancy  of  the  store  portion  of  the  boilding  was  an 
occopancy  onder  the  terms  of  the  policy,  iln  Ins.  Co. 
V.  Race,  31  N.  E.  (111.)  Rep.  392,  the  coort  held  that  by 
reason  of  special  provisions  in  the  policy  the  trostee 
therein  mentioned,  or  the  mortgagee,  was  not  affected 
by  a  violation  of  the  conditions  of  the  policy  by  the 
assored  as  to  nonoccopancy;  and,  forther,  as  the  pro- 
ceeding was  in  eqoity,  which  will  not  enforce  a  penalty 
or  forfeitore,  that  the  company  most  show  that  the 
vacancy  or  nonoccnpancy  in  some  degree  contributed 
towards  caosing  the  fire.  In  Insurance  Co.  v.  RacCj  29  N. 
E.  Kep.(Ill. )  846,  the  insored  had  moved  fornitore  in  the 
house,  and  from  that  and  other  circumstances  the  coort 
held  it  was  not  vacant  and  onoccopied. 

It  will  be  observed  that  few  if  any  of  the  cases 
relied  opon  by  the  appellee  sostain  his  contention  that 
the  premises  in  controversy  were  occopied  within  the 
meaning  of  that  word  as  osed  in  policies  of  insorance. 
Facts  tooching  vacancy  or  occupancy  differ  in  each  case 
presented ;  hence  each  case  must  be  determined  upon 
its  own  peculiar  facts.     It  must  be  conceded,  also,  that 
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the  decisions  of  courts  are  not  always  in  harmony  where 
the  facts  are  substantially  the  same.  It  will  serve  no 
useful  purpose  to  further  review  the  authorities.  From 
them  may  be  deduced  certain  rules  or  principles  applica- 
ble to  cases  like  that  at  bar.  We  must,  in  construing 
the  meaning  of  the  words,  **be  or  become  vacant  or 
unoccupied,^'  have  in  view  not  only  the  technical  mean- 
ing of  the  words,  but  the  uses  for  which  the  property  is 
adapted,  which  must  have  been  in  contemplation  of  the 
parties  when  they  entered  into  the  contract.  Again, 
mere  use  of  a  store  building  as  a  place  in  which  a  few 
articles  may  be  left,  no  business  being  carried  on  therein, 
and  the  premises  not  being  so  used  as  to  in  any  wise 
insure  for  them  the  care,  watchfulness,  and  protection 
from  danger  to  exposure  to  fire  which  must  have  been 
in  contemplation  of  the  parties  to  the  contract,  in  view 
of  the  adaptability  of  the  building  for  certain  uses  only, 
can  not  be  deemed  an  occupancy.  To  prevent  a  policy 
from  being  avoided  for  vacancy  or  unoccupancy  in  such 
a  case,  the  use  and  occupancy  must  be  of  such  a  char- 
acter as  ordinarily  pertains  to  a  building  adapted  for 
such  purposes.  A  mere  storage  of  property  therein, 
which  does  not  involve  the  care  and  watchfulness  which 
the  policy  holder  owes  to  the  insurer,  will  not  suffice  to 
constitute  occupancy. 

The  undisputed  facts  in  the  case  at  bar  are  that 
the  insured  property  was  a  two  story  building,  the  lower 
stoiy  being  adapted  and  used  for  a  storeroom,  with 
access  therefrom  to  the  story  above.  There  was  no 
means  of  access  to  the  upper  story,  except  by  going 
through  the  storeroom.  "When  the  policy  issued,  the 
building  was  occupied  by  one  Keimbold  as  a  tenant  of 
the  plaintiflE.  He  had  a  cigar  store  in  the  front  part  of 
the  building  downstairs,  and  a  cigar  manufactory  in 
the  rear  part.  There  were  two  rooms  upstairs  which 
seem  to  have  been  but  little  used  by  the  tenant.  His 
lease  expired  on  March  11, 1891.  He  moved  his  stock  out 
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of  the  building  on  Mai-ch  7,  and  on  the  same  day  he 
had  his  government  license  transferred  to  permit  his 
carrying  on  business  in  the  building  to  which  he  had 
moved.    He  had  a  policy  of  insurance  upon  his  stock 
and  tools  used  in  his  business.    This  he  had  properly 
transferred  on  March  6.     When  he  moved  out  on  March 
7,  he  left  in  the  building  one  counter,  which  he  did  not 
intend  to  move,  but  wanted  to  sell,  some  shelving,  and 
some  leaf  tobacco  in  an  upper  room.    All  these  articles 
he  had  taken  from  the  building  prior  to  March  20, 
except  the  counter,  and  he  thinks  he  had  them  all  out, 
except  the  counter,  before  the  eighteenth  of  March. 
The  counter  remained  in  the  building  and  was  burned. 
The  fire  occurred  on  March  29.     The  tenant,  when  he 
went  out,  or  at  least  by  March  11,  gave  one  key  to  the 
building  to  the  agent  of  the  insured,  and  retained  the 
other.    He  retained  the  key  so  that  he  might  show 
intending  purchasers  the  counter  which  he  had  left 
there.    He  exercised  no  control  over  the  property  after 
his    lease    expired.    During  the   continuance  of  his 
tenancy  he  had  given  one  Masterson,  a  saloon  keeper, 
the  right  to  store  some  liquors  in  one  of  the  upper 
rooms,  for  which  Masterson  was  to  pay  him  two  dollars 
per  month.    He  had  given  Masterson  no  authority  to 
thus  use  the  upper  room  after  his  own  lease  expired. 
Masterson's  place  of  business  was  two  or  three  doors 
from  this  building.    He  never  used  any  part  of  this 
building  as  a  storeroom  to  do  business  in.    He  simply 
kept  a  few  bottles  of  liquor  upstairs  there,  and,  as  he 
needed  a  fresh  supply  in  his  saloon,  he  would  come  there 
and  get  it.    He  did  not  come  there  frequently,  only 
occasionally.     He  had  in  the  building,  within  ten  days 
before  the  fire,  one  or  two  bottles  of  brandy,  one  or  two 
jugs  of  whisky,  some  bottles  of  whisky,  and  a  couple  * 
of  boxes  of  wine,  and  some  bottles.    It  does  not  appear 
that  Masterson  had  any  key  to  the  building  after  March 
11,  or  that  he  was  allowed  any  means  of  access  to  his 
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goods.  He  had  no  lease  from  the  plaintiflE.  He  was 
not  thus  occupying  or  using  this  upper  room,  after  the 
tenant  moved  out,  by  reason  of  any  arrangement  with 
plaintiflE,  so  far  as  the  record  shows.  Nor  does  it  appear 
that  his  use  of  this  room  was  known  to  the  plaintiflE. 
The  plalntiflE's  agent  had  rented  the  building  to  a  new 
tenant,  who  was  to  move  in  on  March  18,  but  failed  to 
do  so.  At  the  time  of  the  fire  there  was  no  certainty 
as  to  when,  if  at  all,  the  building  would  be  occupied. 
Certain  repairs  had  been  made  in  anticipation  of  the 
occupancy  of  the  tenant  who  was  to  move  in,  and  failed 
to  do  so.  The  plaintiflE's  agent  testified  that  at  the  time 
of  the  fire  the  plaintiflE  was  not  in  any  way  occupying  the 
building,  and  had  no  tenant  in  there.  The  plaintiflE's 
agent  was  frequently  in  the  storeroom,  painting  and 
papering  and  scrubbing  it  out,  prior  to  the  fire.  Do 
these  facts  show  occupancy!  We  think  not.  The  ten- 
ant who  was  to  occupy  more  than  ten  days  prior  to  the 
fire  had  failed  to  come.  No  other  tenant  had  been 
found.  The  premises  were  not  used  for  the  purpose 
of  carrying  on  business  therein  for  more  than  fifteen 
days  preceding  the  fire.  They  stood  awaiting  a  tenant. 
There  is  nothing  to  show  that  the  plaintiflE  would  ever 
be  able  to  rent  the  premises.  There  was  absolutely  no 
nse  made  of  the  building  whatever  for  the  ten  days 
preceding  the  fire,  except  that  the  counter  of  the  late 
tenant  was  in  there,  and  the  Masterson  liquors,  before 
mentioned.  The  parties,  when  they  /^entered  into  the 
contract  of  insurance,  did  not  contemplate  that  the 
property  would  be  treated  as  occupied  if  an  outgoing 
tenant  left  an  old  counter  in  the  building,  nor  if  some 
one  unknown  to  the  plainiflE  stored  a  few  bottles  of 
liquor  there.  Such  use,  if  it  can  be  dignified  into  a  use, 
of  the  building,  insured  to  it  practically  no  care  and 
protection  whatever.  Such  a  use,  to  our  minds,  falls 
far  short  of  a  compliance  with  the  terms  of  the  con- 
tract.   That  contemplated  the  use  incident  to  a  store. 
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and  such  a  use  would  carry  with  it  a  large  degree  of 
protection  to  the  property,  which  was  not  essential  or 
possible  under  the  facts  as  they  appear  here.  The 
building  was  vacant  or  unoccupied  for  more  than  ten 
days  prior  to  the  fire.  Counsel  for  the  appellee  seem 
to  think  that  to  hold  the  parties  to  the  contract  which 
they  have  voluntarily  entered  into,  and  in  the  absence 
of  fraud,  is  technical.  We  can  not  change  or  ignore 
the  agreement  of  the  parties.  We  can  not  make  a  new 
one  for  them,  but  we  must  construe  their  agreement  as 
we  find  it. 

II.  The  appellee  contends  that,  as  the  policy  pro- 
vides that  mechanics  may  be  employed  in  the  building, 
altering  or  repairing  it,  for  not  more  than  fifteen  days 
at  any  one  time,  and  it  was  being  repaired,  that  should 
be  considered  as  an  occupancy  within  the  terms  of  the 
policy.  We  do  not  think  so.  The  repairs  might  be 
made  while  the  building  was  occupied.  Again,  it  is  not 
shown  that  these  repairs  continued  up  to  within  ten 
days  before  the  fire.  The  provision  of  the  policy  does 
not  indicate  that  it  was  in  the  contemplation  of  the 
parties  that  there  should  be  no  occupancy  of  the  premi- 
ses while  repairs  were  being  made.  As  the  point  is  not 
pressed  with  any  apparent  confidence,  we  need  give  it 
no  further  consideration. 

III.  Under  the  instructions  of  the  court  the  jury 
should  have  found  for  the  defendant.  Indeed,  under 
the  undisputed  facts,  there  was  no  such  occupancy  as 
the  policy  contemplated,  and  hence  the  court  would 
have  been  justified  in  directing  a  verdict  for  the  de- 
fendant. 

IV.  The  jury  were  told  by  the  court  in  an  instruc- 
tion that,  if  they  found  that  the  building  was  not  totally 
destroyed,  and  it  could  be  repaired  at  an  expense  of 
two  hundred  to  two  hundred  and  fifty  dollars,  then  the 
plaintiflE's  damages  would  be  limited  ta  the  amount  it 
would  have  cost  to. repair  said  building,  and  put  the  same 
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in  as  good  condition  as  before  the  fire  occurred,  with  six 
I)er  cent,  interest  per  annum  thereon.  Under  the  pro- 
visions of  the  policy  this  instruction  was  proper,  and, 
whether  it  was  so  or  not,  the  jury  were  bound  to  follow 
it.  The  undisputed  evidence  was  that  for  two  hundred 
and  fifty  dollars  the  building  could  have  been  made  as 
good  as  it  was  before  the  fire.  The  jury  disregarded  the 
court's  instruction  and  found  for  the  plaintiflE  for  the  full 
amount  of  the  policy,  with  interest.  The  court  should 
have  set  the  verdict  aside  for  the  reasons  given.  Re- 
versed. 


tw  m 


Debora  K.  Moore,  Appellee,  v.  Order  op  Railway 

Conductors  op  America,  Appellant.  v^ 

90    721 

Mutual  Insurance:    payment  op  assessments:  default:  waiver.      pi32 ^ 
Where,  notwithstanding  a  by-law  of  a  mutual  life  insurance  oompany,       '  JJ    72ri 

that  the  failure  to  pay  any  assessment  within  sixty  days  from  the       -J 

date  of  notice,  should  work  a  forfeiture  of  membership  in  the  associ- 
ation, payment  of  assessmentsr  were  received  from  a  member  at 
different  times  after  the  expiration  of  sixty  days,  and  a  circular  was 
sent  to  such  member  to  the  effect  that  remittances  upon  assessments 
would  be  received  after  the  expiration  of  sixty  days  upon  condition 
that  the  member  was  in  good  health  and  free  from  injury,  held,  that 
the  right  of  the  association  to  claim  a  forfeiture  of  such  member's 
certificate  because  certain  assessments  had  remained  unpaid  for  more 
than  sixty  days  at  the  time  of  his  death  was  waived.    (1) 

Bake:  powers  of  officers.  An  officer  of  a  mutual  benefit  association 
who  is  its  executive  head,  keeps  its  records,  holds  its  funds  in  trust, 
and  pays  out  the  same  on  approval,  has  power  to  bind  the  associa- 
tion by  waiving  a  forfeiture  provided  for  in  its  by-laws.     (2) 

Appeal  fi'om  Linn  District  Court. — ^Hon.  James  D. 
GipPEN,  Judge. 

Friday,  January  26, 1894. 

The  plaintiff  brings  this  action  in  equity  upon  a 
certificate  of  life  Insurance  Issued  by  the  defendant,  a 
mutual  life  insurance  company  upon  the  assessment 
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plan,  to  the  deceased  husband  of  the  plaintiff^  in  which 
certificate  the  plaintiff  is  named  as  the  beneficiary. 
The  plaintiff  alleges  the  death  of  her  husband,  that 
proofs  of  death  were  made,  that  the  defendant  refuses 
to  pay  the  amount  due  to  her  upon  said  certificate  or 
to  make  an  assessment  therefor,  and  prays  that  the 
defendant  may  be  compelled  to  make  an  assessment 
for  the  payment  of  the  amount  due  under  said  certifi- 
cate. The  defendant  answered,  alleging  a  forfeiture  of 
said  certificate  by  failure  to  pay  assessments  74  to  82 
inclusive,  for  one  dollar  each,  made  during  the  lifetime 
of  the  insured,  and  of  which  due  notice  was  given. 
The  plaintiff  filed  a  reply  in  five  separate  paragraphs. 
The  first  denies  the  allegation  of  forfeiture,  and  admits 
certain  other  allegations  that  are  not  questioned,  and 
not  necessary  to  be  stated.  The  second  alleges  a 
waiver  of  the  right  to  forfeiture  for  nonpayment  of 
assessments  74,  75,  and  76  by  an  extension  of  time  for 
payment,  and  tenders  ^'nine  dollars,  together  with  the 
interest  thereon  from  the  dates  the  same  were  due  for 
the  said  assessments  74  to  82,  inclusive."  The  third 
alleges  that  on  March  3, 1887,  S.  C.  Moore  sent  three 
dollars  to  the  defendant,  with  direction  to  apply  the 
same  in  payment  of  assessments  77,  78,  and  79;  that 
the  defendant,  ignoring  said  direction,  without  author- 
ity applied  the  same  to  assessments  71,  72,  and  73,  and 
sent  no  statement  showing  upon  what  previous  assess- 
ments said  payment  had  been  applied;  that  S.  0. 
Moore  did  not  authorize  or  approve  of  said  application, 
and  that  defendant  retains  said  three  dollars.  The 
fourth  division  alleges  that  the  sixty  days  allowed  for 
the  payment  of  assessments  77  to  82,  inclusive,  had  not 
expired  at  the  time  of  the  death  of  Mr.  Moore.  The 
fifth  alleges  a  further  waiver  as  to  assessments  74,  75, 
and  76,  in  that,  after  the  expiration  of  sixty  days,  the 
defendant  continued  to  consider  and  treat  Mr.  Moore  as 
a  member  by  making  assessments  against  him,  and 
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giving  notice  thereof.  The  defendant  filed  an  admission 
of  certain  allegations  in  the  reply,  and  a  denial  that 
it  did  not  have  authority  to  apply  said  payment  of 
March  3,  1887,  to  assessments  71,  72,  and  73.  Also 
denying  that  it  did  not  send  a  statement  to  Mr.  Moore, 
showing  upon  what  previous  assessments  said  three 
dollars  had  been  applied.  The  decree  was  entered 
requiring  defendant  to  make  an  assessment,  and  out 
of  the  proceeds  to  pay  to  the  plaintiflE  two  thousand, 
five  hundred  dollars,  ^4ess  the  sum  of  six  dollars  due  the 
defendant  on  assessments  numbered  77,  78,  79,  80,  81, 
and  82,  together  with  interest."  The  defendant  a]^ 
pe^.— Affirmed. 

Charles  A.  Clark  for  appellant. 

E.  C.  HerricJc  for  appellee. 

Given,  J. — ^Among  numerous  facts  admitted  in  the 
pleadings  and  in  an  agreed  statement  of  facts  are  the 
following:  The  certificate  sued  upon  makes  the  appli- 
cation upon  which  it  was  issued  a  part  of  the  contract. 
In  the  application  the  assured  agreed  *'to  make  punc- 
tual payment  of  all  dues  and  assessments,  and  to  con- 
form in  every  respect  to  the  by-laws  and  rules  and  reg- 
ulations now  in  force,  or  which  may  be  lawfully  adopted 
hereafter."  The  by-laws  provide  as  follows:  '*  Any  mem- 
ber who  fails  to  pay  any  assessment  within  sixty  days 
from  the  date  of  the  notice  thereof  shall  forfeit  his  mem- 
bership in  the  association,  and  all  right  to  any  benefit 
therein."  Assessments  were  duly  made,  and  notices 
thereof  given  to  the  deceased,  as  follows:  Assessments 
65,  66,  and  67,  October  1, 1886;  assessments  68,  69,  and 
70,  November  1, 1886 ;  assessments  71,72,  and  73,  Decem- 
ber 1,  1886;  assessments  74,  75,  76,  January  20, 1887; 
assessments  77,  78,  and  79,  March  1, 1887;  assessments 
80,  81,  and  82,  April  1,  1887.  November  22,  1886, 
deceased  remitted  three  dollars  ''for  assessments  num- 
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bered  68,  69,  and  70,' '  but  which  defendant  applied  to 
the  payment  of  the  previously  unpaid  assessments  65, 
66,  and  67.  On  December  23, 1886,  deceased  remitted 
three  dollars  **for  assessments  numbered  71,  72,  and 
73, ''  which  the  defendant  applied  to  the  payment  of  68, 
69,  and  70.  On  March  3,  1887,  the  deceased  remitted 
three  dollars  in  payment  of  77,  78,  and  79.  The 
defendant  stamped  the  exhibit  accompanying  the  re- 
mittance, **Appliedfor  previously  unpaid  assessments, 
$3.00  due,"  and  sent  the  same  to  the  deceased  with 
second  notices  of  assessments  71,  72,  73,  74, 75,  and  76. 
The  money  thus  paid  was  retained  by  the  defendant, 
and  never  returned.  All  the  assessments  mentioned 
were  duly  and  regularly  made.  The  assured,  while  in 
good  health,  and  free  from  injury,  was  ran  over  by  an 
engine  April  20,  1887,  which  caused  his  instant  death. 
The  number  of  members  in  good  standing  was  largely 
more  than  sufficient  to  yield  a  sum  in  excess  of  the 
limit  of  the  certificate,  namely,  two  thousand,  five  hun- 
dred dollars. 

I.  The  first  contention  is  whether  the  burden  of 
proving  nonpayment  of  assessments  is  upon  the  appel- 
lant, or  upon  the  appellee  to  prove  payment.  In  the 
view  we  take  of  the  case  as  shown  in  the  pleadings,  the 
question  of  payment  or  nonpayment  of  assessments  is 
not  involved.  The  appellant  alleges  nonpayment  of 
assessments  74  to  82,  inclusive.  The  agreed  statement 
of  facts  shows  that  the  sixty  days  allowed  for  payment 
had  not  expired  as  to  assessments  77  to  82  at  the  time 
of  the  death  of  Mr.  Moore.  The  agreement  to  pay 
assessments  was  by  the  assured  alone,  ''I  agree  to  make 
punctual  payments,"  etc.  **Any  member  who  fails  to 
pay  any  assessments  within  sixty  days  from  the  date  of 
the  first  notices  shall  forfeit  his  membership  in  the 
association,  and  all  right  to  any  benefit  therein."  We 
think  that  a  forfeiture  can  not  be  based  upon  a  failure 
to  pay  existing  assessments  not  due  at  the  time  of  the 
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death  of  the  assured.  That  such  assessments  may  be 
a  valid  claim  against  the  estate  of  the  deceased,  and 
may  be  deducted  from  the  amount  due  on  the  certificate, 
is  not  questioned  in  this  case.  We  are  of  the  opinion 
that  the  failure  to  pay  assessments  77  to  82  was  not, 
under  the  facts,  ground  for  forfeiting  the  certificate. 

It  follows  that  the  only  assessments  remaining  to 
be  considered  are  74,  75  and  76.  Referring  to  the  reply, 
we  see  that  in  the  second  division  the  appellee  alleges 
a  waiver  as  to  these  assessments,  and  in  the  third  divi- 
sion a  payment  of  77,  78,  and  79.  Said  third  division 
is  somewhat  complicated.  It  commences  by  saying, 
**and  for  a  further  defense  to  said  alleged  forfeiture  for 
nonpayment  of  said  assessments  numbers  74,  75,  and  * 
76,"  and  then  states  the  dateaof  the  notices  of  71  to 
79,  inclusive,  and  alleges  that  on  March  3, 1887^  Mr. 
Moore  sent  three  dollars,  with  written  direction  to 
apply  it  on  77,  78,  and  79;  that  the  defendant  wrong- 
fully applied  it  on  71,  72,  and  73;  and  then  says:  "And 
the  plaintiff  alleges  that  the  defendant  had  no  right  or 
authority  to  apply  said  money  upon  said  assessments 
71,  72,  and  73;  that  the  acceptance  and  retention  of 
said  money  under  the  said  written  directions  of  said  S. 
0.  Moore  to  apply  the  same  on  said  assessments  77,  78, 
and  79  constituted  a  payment  of  said  assessments,  and 
a  waiver  on  the  part  of  the  defendant  of  the  failure,  if 
there  were,  to  pay  said  assessments  71  to  76,  inclusive; 
and  the  defendant  is  now  barred  and  estopped  by  the 
said  facts  from  claiming  any  forfeiture  for  the  nonpay- 
ment of  assessments  71  to  76,  inclusive,  or  either  of 
them."  Clearly  this  is  not  an  allegation  of  payment  of 
assessments  74,  75,  76,  but  of  77,  78,  and  79.  It  is  only 
a  further  plea  of  waiver  as  to  74,  75,  and  76.  It  is  not 
alleged  nor  is  there  any  evidence  to  show,  that  said 
remittance  of  March  3  was  applied  or  directed  to  be 
Applied  to  assessments  74,  75,  and  76.  The  allegation 
iS;  and  the  evidence  tends  to  show,  that  it  was  directed 
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to  be  applied  to  77,  78,  and  79,  and  that  it  was  applied 
to  71,  72,  and  73.  Evidence  was  introduced  tending  to 
show  that  after  assessments  56,  57,  and  58  a  change 
was  made  by  the  appellant  in  the  manner  of  keeping 
accounts,  and  that  said  assessments  56,  57,  and  58  were 
omitted,  to  be  carried  forward  against  assured.  That 
Mr.  Daniels,  secretary  of  the  appellant  company,  paid 
said  assessments  on  his  own  motion,  rather  than  to 
explain  the  omission ;  and  aftei*wards  reimbursed  him- 
self from  a  remittance  made  to  pay  a  subsequent  assess- 
ment, without  informing  the  assured.  It  is  claimed 
that  this  payment  was  a  satisfaction  of  56,  57,  and  58, 
and  that,  applying  the  subsequent  remittances,  they 
were  sufficient  to  cover  all  subsequent  assessments, 
including  74^  75,  and  76.  It  is  sufficient  to  say  that  no 
such  claim  is  made  in  the  reply,  and,  if  it  had  been,  we 
are  inclined  to  think  that,  as  Mr.  Daniels  made  the 
payment  of  56,  57,  and  58  without  the  request  or 
knowledge  of  the  assured,  and  to  prevent  a  forfeiture  of 
the  certificate,  he  might  properly  reimburse  himself 
from  the  next  remittance ;  but  as  to  this  we  express  ^o 
opinion,  as,  under  the  pleadings,  the  question  is  not 
involved  in  the  case.  In  view  of  the  arguments,  wo 
have  examined  the  pleadings  with  care  as  to  this  ques- 
tion of  payment,  and  reach  the  conclusion  that  pay* 
tnent  is  not  claimed  as  to  any  of  the  assessments  in 
question;  that  no  claim  of  payment  is  made  as  to  74,. 
75,  and  76;  and  that  the  failure  to  pay  77  to  82,  inclu- 
sive, would  not  be  .ground  for  forfeiture.  Therefore 
the  question  of  payment,  or  of  the  burden  of  proof  as 
to  payment  or  nonpayment,  is  not  involved  in  this  case. 
The  case,  as  presented  in  the  pleadings,  stands  upon 
the  question  whether  there  was  a  waiver  of  payment  as 
to  assessments  74,  75,  and  76. 

n.  We  have  seen  that  notices  of  assessments  74, 
75,  and  76  were  dated  January  20, 1887,  and  were  not 
paid  within  the  sixty  days  allowed,  nor  since,  except  by 
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the  tender  made  by  the  plaintiflf.  The  appellant  had 
unquestioned  right  at  and  after  the  expiration  of  said 
sixty  days  to  treat  Mr.  Moore's  membership  as  forfeited, 
unless  it  had  waived  that  right.  If  it  did  waive  that 
right,  it  is  now  estopped  from  asserting  it.  ** Waiver 
is  a  voluntary  relinquishment  of  some  right  which,  but 
for  such  relinquishment,  a  party  would  have  continued 
to  enjoy.  Voluntary  choice,  and  not  mere  negligence, 
is  the  essence,  though  from  negligence  unexplained 
such  election  may  be  inferred.  Waiver  is  a  question  of 
fact  to  be  determined  from  declarations  and  acts  or 
from  forbearance  to  act.''  Anderson's  Law  Diet., 
*^ Waiver."  A  waiver  may  exist  regardless  of  the  inten- 
tion of  the  insurer,  as  when  its  acts  and  declarations  or 
forbearance  to  act  gives  the  insured  reason  to  believe 
that  the  right  to  a  forfeiture  has  been  waived.  In  the 
case  of  Tobin  v.  Aid  Society^  72  Iowa,  261,  it  is  said, 
quoting  from  May  on  Insurance:  ^*It  is  not  the  inten- 
tion of  the  insurer,  but  the  effect  upon  the  insured, 
which  gives  vitality  to  the  estoppel."  In  Bailey  v. 
MuiwA  Benefit  Association ^  71  Iowa,  689,  it  is  said: 
"The  defendant  received  and  held  the  money  until 
after  the  death  of  the  deceased,  and  he  had  a  right  to 
regard  the  contract  as  in  force,  regardless  of  any  inten- 
tion of  the  defendant  to  the  contrary." 

We  ere  to  inquire,  therefore,  whether,  from  the 
declarations  and  acts  or  forbearance  to  act  of  the 
defendant,  Mr.  Moore  had  a  right  to  regard  his  contract 
of  insurance  as  in  full  force  up  to  the  time  of  his  death. 
The  facts  mainly  relied  upon  as  showing  not  only  an 
intention  on  the  part  of  the  appellant  to  continue  the 
contract,  but  that  warranted  the  assured  in  believing 
that  the  contract  was  continued  in  full  force,  are  briefly 
these:  Mr.  Moore  became  a  member  August  23, 1885, 
and,  as  we  have  seen,  eighty-two  assessments  were 
made  against  him.  As  to  seventy-six  of  these,  the 
sixty  days  for  payment  had  expired  before  his  death. 
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Assessments  56,  57,  and  58  were  never  paid,^  except  by 
Mr.  Daniels,  as  heretofore  stated.  Fifty-nine,  60  and 
61  were  not  paid  until  one  day  after  the  expiration  of 
the  sixty  days,  and  71,  72,  and  73,  if  at  all,  not  until 
about  thirty  days  after.  Notwithstanding  these  failures 
to  pay  within  the  sixty  days,  the  appellant  continued 
to  make  assessments  against  Mr.  Moore,  to  send  him 
notices  thereof,  to  receive  payment  thereon,  both  before 
and  after  sixty  days,  and  in  every  respect  to  treat  him 
as  a  member  of  the  association.  With  the  notices  of 
assessments  77,  78,  and  79,  dated  March  1,  1887,  the 
appellant^s  secretary  inclosed  to  Mr.  Moore  the  follow- 
ing: ^^This  explains  how  you  can  be  reinstated  after 
forfeiting  your  membership :  As  members  occasionally 
forfeit  their  membership  unintentionally,  and  remit 
soon  after  the  time  has  expired,  the  insurance  commit- 
tee has  instructed  me  to  accept  remittances  received 
after  the  expiration  of  the  sixty-days  limit  if  received 
before  the  certificate  number  has  been  filled,  but  that  in 
each  case  it  must  be  only  on  condition  that  the  member 
is  in  good  health,  and  free  from  injury.  Thus  any  who 
are  late,  and  have  forfeited  their  membership,  may  be 
reinstated  by  remitting  within  a  reasonable  time,  if 
they  are  in  good  health,  and  free  from  injury,  in  ac- 
cordance with  the  conditions  above."  It  is  true  the 
sixty  days  for  payment  of  assessments  74,  75,  and  76 
had  not  expired  when  notices  of  77,  78,  and  79  were 
sent,  and  that  the  sending  of  these  notices  does  not 
indicate  a  waiver  as  to  74,  75,  and  76.  It  is  equally 
true  that  this  circular  was  intended  to  apply  to  74,  75, 
and  76.  Surely  the  assured  might  understand  there- 
from that,  instead  of  being  required  to  pay  assessments 
74,  75,  and  76  within  the  sixty  days,  he  might  pay 
them  upon  the  terms  stated  in  this  circular.  While  we 
might  hesitate  to  find  that  the  general  course  of  busi- 
ness between  the  appellant  and  deceased  was  such  as  to 
establish  the  waiver  alleged,  we  are,  with  this  circular 
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before  us,  without  doubt  upon  that  question.  The 
information  contained  therein  was  transmitted  to  the 
assured  before  the  expiration  of  the  time  for  paying 
assessments  74,  75,  and  76.  It  clearly  indicates  an 
intention  upon  the  part  of  the  appellant  not  to  forfeit 
for  failure  to  pay  at  the  expiration  of  the  sixty  days, 
and  gave  to  the  assured  the  right  to  believe  that  the 
contract  would  be  continued  in  force  for  a  reasonable 
time,  even  though  he  did  not  pay  within  the  sixty  days, 
if  he  was  in  good  health,  and  free  from  injury,  at  the 
time  of  payment.  Upon  this  subject  see  Loughridge  v. 
Iowa  Life  and  Endotoment  Association,  84  Iowa,  141. 

It  will  be  noticed  that  the  acts  relied  upon  as  show- 
ing a  waiver  are  those  of  the  insurance  company  as 
indicated  in  said  circular  and  of  the  secretary  of  the 
appellant  company.  The  appellant  contends  that  neith- 
er of  these  had  authority  to  alter  or  change  the  by-laws ; 
that  under  the  by-laws  a  forfeiture  followed  from  a 
failure  to  pay,  and  that  there  was  no  authority  in  the 
committee  or  secretary  to  reinstate  upon  any  terms.  A 
large  number  of  authorities  are  cited  that  go  far  to  sus- 
tain thi9  claim,  but  we  think  that  the  contention  is 
fully  answered  in  the  case  of  Lotighridgej  supra.  In 
that  case  the  by-laws  authorize  the  secretary  to  keep 
the  records,  accounts,  and  seal  of  the  company,  conduct 
the  correspondence,  collect  moneys  due,  countersign 
certificates,  and  to  make  assessments,  records  and  com- 
munications; also,  to  notify  members  of  assessments, 
to  bank  the  funds  at  the  close  of  each  day's  business, 
balance  his  cash  account,  turn  over  the  balance  to  the 
treasurer,  '^and  perform  such  other  duties  as  the  direc- 
tors deem  necessary.''  The  by-laws  of  the  appellant 
provide  that  ^^the  insurance  committee  shall  be  the 
executive  head  of  the  association,"  and  then  follow 
certain  specified  powers.  They  also  provide  that  the 
grand  secretary  shall  keep  a  record  of  the  business,  the 
register  of  members,  hold  in  trust  funds  of  the  asso- 
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elation  for  claims  approved,  pay  the  same  on  approval^ 
submit  an  annual  report,  exhibit  vouchers  for  expendi^ 
tures,  and  that  his  books  shall  be  subject  to  inspection 
by  any  member  of  the  insurance  committee,  or  any 
person  appointed  by  them.  It  will  be  noticed  that  as^ 
to  the  question  under  consideration  these  by-laws  are- 
not  materially  different.  In  the  case  of  LoughridgCr 
supra f  this  court  said:  ^^It  can  not  be  doubted  that  it 
was  competent  for  the  defendant  to  waive  the  forfeiture 
on  account  of  the  nonperformance  of  the  conditions  of 
the  policy.  Such  waiver  could  have  been  made  by  the 
secretary,  as  clearly  appears  by  the  consideration  of  the^ 
eighteenth  section  of  the  by-laws  quoted  above.  ^' 
Whatever  the  holding  may  be  elsewhere,  the  rule  in 
this  state  is  that,  if  the  secretary  or  other  executive- 
ofScer  of  an  association  like  this  gives  the  assured  reason 
to  believe  that  the  right  of  forfeiture  has  been  waived^ 
the  association  is  bound  by  their  acts. 

Other  questions  discussed  are  disposed  of  in  those- 
that  we  have  considered.  We  are  in  no  doubt  but  that, 
if  Mr.  Moore,  being  in  good  health,  and  free  from 
injury,  had,  immediately  previous  to  his  death,  offered, 
payment  of  the  assessments  unpaid,  it  would  have  been, 
received  by  the  defendant  without  question,  and  Mr. 
Moore  continued  in  membership,  as  had  been  done  ini 
the  past,  notwithstanding  his :  previous  failures.  It 
follows  from  our  conclusions  that  the  decree  of  the  dis-^ 
trict  court  must  be  affirmed. 


SUPPLEMENT. 


H.  Day,  Administrator,  Appellee,  v.  John  Eamsdeli* 

et  al.f  Appellants.  -^-^ 


Promissory  Note:  sionaturb:  ookstbuctioh.  A  promissory  note 
reciting  that  "we,  the  Tama  Paper  Company,  promise  to  pay/'  eto., 
bnt  signed  merely  by  two  persons  desoribing  themselves  as  president 
and  seoretary,  respeotively,  is  the  individaal  obligation  of  the  person* 
thns  signing  the  same. 

Appeal  from  Tama  District  Court. — ^Hon.  J.  H.  Pees- 
TON,  Judge. 

Thuesdat,  Mat  19, 1892. 

Action  upon  a  promissory  note.  There  was  a 
demurrer  to  the  petition,  which  was  overruled,  and 
judgment  was  entered  for  the  plaintiff.  The  defend* 
ants  appeal. — Affirmed. 

Struble  d  Stiger  for  appellants. 

J.  W.  Willett  and  0.  E.  Mills  for  appellee. 

EoTHEOCK,  J. — The  note  upon  which  the  action 
was  brought  is  in  these  words: 

'^$500.  Tama  City,  April  20, 1885. 

•*One  year  after  date  we,  the  Tama  Paper  Com- 
pany, promise  to  pay  to  the  order  of  H.  Day,  admin- 
istrator, five  hundred  dollars,  at  Tama  City,  lowa^ 
value  received,  with  interest  at  eight  per  cent. 
[Signed.]    "John  Ramsdell,  Pres. 
**H.  E.  Ramsdell,  Sec.'' 

The  demurrer  was  to  the  eflfect  that  no  action 
could  be  maintained  on  said  note  against  the  defend- 
ants, because  it  appears  from  the  petition  that  the 

(731) 


00 
90 
00 


100    728 


732  Day  v.  Ramsdell. 


note  sued  upon  is  not  the  personal  obligation  of  these 
defendants,  but  is  the  personal  obligation  of  the  Tama 
Paper  Company,  and  that  it  appears  from  the  aver- 
ments of  the  petition  and  the  note  in  suit  that  it  was 
executed  by  the  defendants  for  the  Tama  Paper  Com- 
pany, by  them  as  president  and  secretary  of  said 
company.  It  does  not  appear  that  the  Tama  Paper 
Company  was  a  corporation  when  the  note  was  exe- 
cuted, nor  whether  it  was  a  partnership  or  voluntary 
association  of  persons.  On  the  face  of  the  instrument, 
it  is  the  undertaking  of  the  defendants.  The  promise 
that  ''we,  the  Tama  Paper  Company, ^^  will  pay  the 
amount  named,  has  direct  reference  to  the  signatures 
affixed  to  the  note.  It  designates  John  Ramsdell  and 
H.  E.  Ramsdell  as  the  promisors.  It  has  reference  to 
no  other  person  than  the  persons  whose  names  are 
signed  to  the  paper.  It  is  true  that  they  are  desig- 
nated as  the  *'Tama  Paper  Company."  It  may  be 
that  they  are  the  *'Tama  Paper  Company."  We  know 
of  no  reason  why  two  or  more  persons  may  not  engage 
in  business,  and  adopt  a  company  name.  The  fact 
that  the  terms  'Tres."  and  **Sec."  are  added  to  the 
names  of  the  defendants  does  not  limit  the  obligation 
of  the  defendants.  The  language  of  the  body  of  the 
instrument  can  not  be  controlled  by  the  mere  descrip- 
tion of  the  person  whose  name  is  signed  thereto. 
Scraper  Co.  ^^.  TuttUy  61  Iowa,  423 ;  Heffner  v.  Brownell^ 
70  Iowa,  591.  In  our  opinion,  the  ruling  of  the  district 
court  in  overruling  the  demurrer  is  in  accord  with  the 
line  of  decisions  in  this  state  upon  notes  similar  to  the 
one  in  suit.  See  Wing  v.  Glicky  56  Iowa,  473 ;  Amer- 
ican  Insurance  Co.  v.  Straiten^  59  Iowa,  697;  Lewis  v. 
Tiltonj  64  Iowa,  220;  and  McCandless  v.  Belle  Plaine 
Canning  Co.y  78  Iowa,  162.  The  judgment  of  the  dis- 
trict court  is  AFFIBMED. 

Kjnne,  J.,  having  been  of  counsel,  took  no  part  in 
the  decision  of  this  case. 
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opinion  on  beheaeina. 

Tuesday,  Januaby  23, 1894. 

Robinson,  J. — ^A  rehearing  having  been  ordered 
in  this  case  after  the  former  opinion  was  filed,  it  has 
been  reargued,  and  is  again  submitted  for  our  deter- 
mination. Since  the  original  submission  of  this  cause, 
we  have  had  occasion  to  consider  the  liability  of  per- 
sons who  sign  obligations  similar  to  that  involved  in 
this  case,  and  the  relief  which  they  may  obtain,  in  the 
cases  of  Lee  v.  Percivaly  85  Iowa,  639 ;  and  Matthews  v. 
Dubuque  Mattress  Co.,  87  Iowa,  246.  Our  views  on 
the  questions  involved  have  been  so  fully  expressed  in 
the  numerous  cases  that  we  find  it  unnecessary  to  add 
much  to  our  former  opinion  in  this  case.  A  majority 
of  us  are  satisfied  with  the  conclusion  therein  reached, 
which  is,  in  eflEect,  that  the  note  in  suit  purports  to  be 
the  personal  obligation  of  the  defendants.  It  will  be 
noticed  that  the  question  decided  was  raised  by  de- 
murrer. Whether  the  words,  '*We,  the  Tama  Paper 
Co.,  promise  to  pay,'^  in  connection  with  the  signa- 
tures to  the  note,  create  such  an  ambiguity  that  with 
proper  pleadings  the  defendants  might  have  shown 
that  they  signed  the  note  in  a  representative  capacity 
only,  is  a  question  not  involved  in  this  case.  It  can 
not  be  said  that  the  petition,  which  alleges  that  the 
defendants  made  and  delivered  the  note  in  suit,  does 
not  state  a  cause  of  action  against  them.  Our  former 
conclusion  is  adhered  to,  and  the  judgment  of  the  dis- 
trict court  is  AFFIBMED. 

Qbangeb,  0.  J. — I  adhei'e  to  the  views  expressed 
in  the  dissenting  opinion  in  Matthews  v.  Mattress  Co. 

Kinne,  J.,  took  no  part  in  the  determination  of 
this  case. 
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S.  H.  Woodruff,   Appellant,   v.  Des  Moines  Insurance  Company,      ^___i2 

Appellee. 

Pnts  nrsuRANOB:  loss:  proof  of  loss:  aotion  prematurelt  brought. 

Appeal  from  Tama  District  Cbtfrt—HoN.  D.  B.  Hindman,  Jadge. 

MoNDAT,  January  22,  1894. 

On  September  9, 1889,  the  plaintiff  filed  his  petition  to  recoYer  npon 
s  polioy  of  insnranoe  against  loss  by  fire,  issued  to  him  by  the  defendant. 
He  alleged  a  loss  April  1,  1889,  notice  of  loss,  and  that  aboat  April  16, 
1889,  he  gaYe  to  the  defendant's  adjuster,  S.  B.  Leech,  all  the  facts  con- 
•ceming  the  burning,  and  a  full  and  complete  list  of  CYcry  article  de- 
stroyed, coYcred  by  the  policy;  that  the  plaintiff  and  said  adjuster 
agreed  upon  the  amount  to  be  paid  for  the  damage  to  many  of  the  articles, 
4uid  differed  as  to  others;  that  said  adjuster  promised  to  refer  the  differ- 
•enoe  to  the  office  of  defendant  for  adjustment,  ''and  at  no  time  did  defend- 
ant intimate  that  further  or  other  proof  of  loss  would  be  required."  The 
defendant  answered  that  no  proof  of  loss  had  CYcr  been  made,  and 
alleged  that  this  suit  was  commenced  within  the  time  prohibited  by 
statute.  Upon  the  conclusion  of  the  CYidence  for  the  plaintiff,  the  court, 
•on  motion,  directed  a  Yerdict  for  the  defendant,  and  entered  judgment 
thereon.    The  plaintiff  appeals. — Affirmed. 

TT.  S.  Stivers,  Diidley  f  Sammis,  and  W,  B,  Louthan  for  appellant. 

Cole,  MoVey  f  Cheshire  for  appellee. 

GiYSN,  J. — The  record  shows,  without  conflict,  that  the  loss  occurred 
April  1,  1889 ;  that  there  was  no  proof  of  loss  or  waiver  of  such  proof,  if 
at  all,  prior  to  the  interYiew  of  April  16  with  S.  B.  Leech ;  that  on  June 
20,  1889,  the  plaintiff,  by  his  attorneys,  Dudley  &  Sammis,  placed  in  the 
^ands  of  the  sheriff  of  Polk  county,  for  serYioe,  an  original  notice,  entitled 
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as  in  the  case  of  S.  H.  Woodraff»  plaintiff,  against  the  Des  Moines  Insnr- 
anoe  Company  of  Des  Moines,  Iowa,  notifying  the  defendant  as  follows: 
That  on  or  before  the  twentieth  of  September,  1889,  there  woold  be  on 
file  in  the  office  of  the  clerk  of  the  district  court  of  Tama  county,  Iowa, 
the  petition  of  S.  H.  Woodroff,  claiming  one  thousand,  nine  hundred  dol- 
lars, with  interest,  as  due  "for  loss  by  fire  on  or  about  April  1,  1889, 
under  your  policy  number  23716,  issued  June  22,  1885."  The  sheriffs 
return  shows  service  on  the  twenty-first  day  of  June,  1889,  "on  the 
within  named  defendant,  Des  Moines  Insurance  Company  of  Des  Moines, 
Iowa." 

One  ground  of  the  defendant's  motion  for  a  verdict  was  that  this 
action  was  prematurely  begun.  The  statute,  after  providing  as  to  notice 
and  proof  of  loss  within  sixty  days  from  the  time  the  loss  occurred,  pro* 
vides,  further,  "that  no  action  shall  be  begun  within  ninety  days  after 
notice  of  such  has  been  given."  The  delivery  of  the  original  notice  to 
the  sheriff  of  the  proper  county,  with  intent  that  it  be  served  immediately, 
is  a  commencement  of  the  action.  Code,  section  2532.  The  original 
notice  in  this  case  was  delivered  to  the  sheriff  of  the  proper  county,  and 
served,  within  much  less  than  ninety  days  after  the  loss  occurred.  The 
appellant  contends  that  as  the  defendant  named  in  that  notice,  and 
served,  was  the  Des  Moines  Insurance  Company  of  Des  Moines,  Iowa, 
and  not  the  Des  Moines  Insurance  Company,  the  delivery  of  the  notice 
did  not  constitute  a  beginning  of  this  action,  and  that  it  was  not  begun 
until  the  defendant  appeared  to  the  action,  which  was  more  than  ninety 
days  after  the  loss.  There  is  not  the  semblance  of  a  reason  to  doubt 
that  this  original  notice  was  intended  and  accepted  by  both  parties  as  the 
original  notice  in  this  case.  It  is  identical  with  the  petition  as  to  the 
party  plaintiff,  the  court,  the  cause  of  actiou,  number  of  policy,  and  in 
every  other  particular,  except  that  the  words  "of  Des  Moines,  Iowa," 
follow  the  corporate  name  of  the  defendant  company,  words  that  were 
evidently  inserted  by  the  plaintiff's  attorneys,  not  with  a  view  to  an 
action  against  a  different  cori>oration,  but  to  designate  the  location  of  the 
defendant  company.  Whatever  might  be  said  as  to  the  ri^^ts  of  the 
defendant  uuder  this  notice,  we  are  in  no  doubt,  but  the  delivery  of  it  to 
the  sheriff  was  a  commencement  of  this  action,  and,  that  being  within 
the  ninety  days,  the  defendant's  motion  for  a  verdict  was  properly 
sustained. — ^Affirmed. 

EiNKS,  J.,  taking  no  part. 
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A.  W.  GoFPHAK,  Appellant,  v.  Frank  Tbihble,  Appellee. 

Justices  or  thx  peaox:  jxjrisdiotion  in  Pottawattamie  ooumtt. 

Appeal  firam  Pottawattamie  Dittriet  dnirl.— Hon.  H.  E.  Deeicxb,  Judge. 

Wednesdat,  Januabt  24, 1894. 

The  plaintiff  oommenoed  this  aotion  in  the  oonrt  of  a  Justice  of  the 
peace  of  Avoca,  to  recover  a  sum  of  money.  On  the  application  of  the 
defendant,  the  action  was  dismissed  by  theijustiee.  That  proceeding  was 
reviewed  by  the  district  court,  by  means  of  a  writ  of  error  and,  in  effect, 
affirmed.  From  the  judgment  of  the  district  court  the  plaintiff  appeals. — 
Sever $ed. 

Tumor,  Smith  ^  CuUison  for  appellant* 

No  appearance  for  appellee. 

BOBINSON,  J.— This  cause  is  submitted  in  this  court  on  a  certificate, 
which  shows  the  following  facts:  "The  plaintiff,  at  the  time  of  the  com- 
mencement of  this  action,  and  at  the  time  of  the  hearing  in  the  district 
court,  resided  at  Avoca,  in  Pottawattamie  county,  east  of  the  west  bound- 
ary line  of  range  forty.  The  defendant  was  at  the  same  time  a  resident 
of  Council  Bluffs,  west  of  that  boundary  line."  The  question  certified  is 
stated  as  follows:  "Has  a  justice  of  the  peace  of  Pottawattamie  county, 
Iowa,  east  of  the  west  boundary  line  of  range  forty,  jurisdiction  of  parties 
living  and  residing  west  of  said  west  line  of  range  forty,  in  said  Pottawat- 
tamie county f''  "The  jurisdiction  of  justices  of  the  peace,  when  not 
specially  restricted,  is  coextensive  with  their  respective  counties;  but 
does  not  embrace  suits  for  the  recovery  of  money  against  actual  residents 
of  any  other  county,  except  as  provided  in  section  three  thousand,  five 
hundred  and  thirteen  of  this  chapter."  Code,  section  3507.  The  section 
3513  specified  relates  to  written  contracts  stipulating  for  payment  at  a 
particular  place,  and  does  not  apply  to  this  case.  We  infer  from  the  record 
and  argument  submitted  to  us  that  the  judgment  of  the  district  court  was 
founded  upon  the  theory  that  section  3507  is  so  far  modified  by  chapter 
198  of  the  Acts  of  the  Twentieth  General  Assembly  that  the  jurisdiction 
of  justices  of  the  peace  of  Pottawattamie  county,  excepting  in  actions 
founded  on  written  contracts,  stipulating  for  payment  at  a  particular 
place,  does  not  extend  beyond  that  side  of  the  line  on  which  they  reside. 
That  question  was  considered  in  Deere  v.  City  of  Council  Bluffs,  86  Iowa, 
591,  53  N.  W.  Bep.  344,  where  it  was  held  that  there  was  nothing  in  the 
chapter  specified  which  restricts  the  jurisdiction  conferred  by  section 
3507;  and  we  are  satisfied  with  that  decision.  It  is  proper  to  say  that  it 
was  not  announced  until  after  the  judgment  of  the  district  court  in  this 
case  had  been  rendered.    Beyebsed. 
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LoDLi  &  Cabtib  etoL,  Appellees,  y.  H.  B.  Allkk  et  al,,  Appellants. 
Fraudulent  oonybtakoes:    intent  to  hindbb  and  delay  obeditobs: 

GARNISHMENT;   LIABILITT  OF  GARNISHEE. 

Wednbsdat,  January  24,  1894. 

Appeal  from  Shelby  District  Ckmri.—Rov.  N.  W.  Maot,  Jndge. 

This  suit  is  a  oontroveray  between  the  ereditors  of  the  defendant  H. 
B.  Allen,  an  insolvent  debtor,  on  the  one  side,  and  the  defendants  Smith 
&  CuUison,  who  claimed  to  have  pnrohased  the  property  of  said  Allen,  on 
the  other.  It  is  claimed  by  Smith  &  CuUison  that  they  took  a  bill  of  sale 
of  the  personal  property  of  said  Allen,  and  a  deed  or  conveyance  of  his 
real  estate,  in  Rood  faith,  and  for  a  valuable  consideration.  The  ereditors 
maintained  that  the  transfer  of  the  property  from  the  insolvent  was 
fraudulent  as  to  his  creditors.  A  decree  was  entered  in  the  district  court 
in  favor  of  the  creditors,  and  Smith  &  CuUison  appeal. — Affi/rmed, 

Smith  4'  CuUison  for  appeUants. 

Byers  4'J^^ood  and  Jesse  B,  Whitney  for  appeUees. 

BoTHBOOK,  J. — ^I.  It  would  be  an  almost  endless  undertaking  to  set 
out  this  whole  controversy  as  shown  by  the  pleadings.  It  wiU  be  sufft- 
cient  to  state  the  facts  and  issues  in  a  general  way.  For  some  time  prior 
to  April  6,  1889,  the  defendant  AUen  was  engaged  in  mercantile  business 
at  Irwin,  in  Shelby  county.  He  was  the  owner  of  the  lot  and  building 
used  by  him  in  his  business.  He  owned  the  stock  of  goods  in  the  build- 
ing, and  the  notes  and  accounts  against  customers,  and  the  store  furni- 
ture and  fixtures.  He  was  somewhat  in  debt,  but  there  were  no  Hens  on 
his  property.  On  said  sixth  day  of  April,  1889,  he  executed  a  chattel 
mortgage  on  his  stock  of  goods  and  merchandise,  furniture  and  fixtures, 
and  notes  and  accounts,  to  one  M.  Humphrey  and  to  A.  O.  AUen,  the  wife 
of  said  H.  B.  AUen.  The  consideration  named  in  the  mortgage  was  four 
thousand,  eight  hundred  and  eighteen  dollars,  and  on  its  face  it  appeared 
to  have  been  given  to  secure  the  payment  of  six  promissory  notes.  The 
mortgage  was  not  filed  for  record  until  the  twenty-fourth  day  of  July, 
1889.  The  filing  of  this  mortgage  precipitated  a  crisis  in  the  business 
career  of  Allen.  Two  days  thereafter,  some  of  the  wholesale  merchants 
who  had  claims  against  him  commenced  actions,  and  sued  out  attachments, 
and  levied  the  same  on  his  stock  of  goods.  At  about  the  same  time, 
AUen  made  another  chattel  mortgage  upon  his  stock  of  goods,  notes,  and 
accounts  to  his  wife,  to  secure  the  payment  of  a  note  for  one  thousand, 
seven  hundred  and  sixty  dollars.  This  mortgage  was  made  subject  to  the 
mortgage  for  four  thousand,  eight  hundred  and  eighteen  dollars  previously 
given  to  Humphrey  and  A.  C.  AUen.    He  also  gave  to  A.  C.  AUen  a  real 
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estate  mortgage  on  the  lot  and  building,  to  aeeore  the  payment  on  said 
sun  of  one  thonsand,  seyen  hundred  and  sixty  dollars.  On  the  same  day, 
and  after  the  writs  of  attachment  had  been  levied  on  the  stock  of  goods, 
and  while  the  same  was  in  the  possession  of  the  sheriff  under  said  writs, 
H.  B.  Allen  made  and  deliyered  to  Smith  &  Cnllison  a  bill  of  sale  of  all 
of  said  personal  property,  notes,  and  accounts,  subject  to  the  mortgages 
above  referred  to,  for  a  named  consideration  of  one  thousand  dollars;  and 
on  the  same  day  said  Allen  and  his  wife  made  and  delivered  to  Smith  & 
OuUison  a  warranty  deed  for  the  lot  and  building,  for  the  same  considera- 
tion. Within  a  few  days  thereafter,  other  wholesale  merchants  com- 
menced actions  on  their  claims  against  Allen,  and  garnished  Smith  & 
Cullison  as  supposed  debtors  of  Allen.  In  all  these  actions  judgments 
were  obtained  against  Allen.  Later  on,  other  creditors  commenced  ac- 
tions, and  recovered  judgments  against  Allen,  and  issued  executions, 
which  were  returned  unsatisfied,  and  the  judgment  creditors  filed  petitions 
in  equity  to  subject  the  said  real  estate  to  the  payment  of  their  judgments. 
Issues  were  made  upon  all  these  garnishment  cases,  and  on  the  peti- 
tions in  equity,  and  all  of  the  actions  were,  by  agreement,  consolidated 
and  tried  as  one  case,  which  was  by  said  agreement  transferred  to  the 
equity  side  of  the  court,  and  tried  as  in  equity;  and  it  is  here  for  trial 
anew  in  the  same  manner. 

The  ultimate  question  for  determination  is  whether  the  bill  of  sale 
and  the  deed  to  Smith  &  Cullison  were  void  as  to  the  creditors  of  H.  B. 
Allen.  If  it  was  a  good  faith  transaction,  the  case  demands  no  further 
consideration.  But  it  appears  without  oonfiict  in  the  evidence  that  Smith 
&  Cullison  knew,  when  they  took  the  bill  of  sale  and  deed,  that  attach- 
ments had  been  levied  on  Allen's  stock  of  goods,  and  that  his  career  as  a 
merchant  was  practically  closed.  They  also  knew  that  there  were  other 
creditors,  who  had  not  yet  commenced  actions  against  Allen.  Smith  & 
Cullison  paid  no  consideration  whatever  for  the  transfer  of  the  property 
to  them.  It  is  true  that  they  claim  that  they  performed  legal  services  for 
Allen  for  quite  a  large  amount,  but  all  of  this  claim  for  legal  services, 
except  a  mere  nominal  sum,  accrued  and  was  earned  in  this  very  litiga- 
tion with  the  creditors  of  Allen.  A  large  part  of  it  was  earned  in  a  pro- 
tracted trial  of  an  action  of  replevin  from  the  sheriff  of  part  of  the  goods 
in  which  the  rights  of  Mrs.  Allen  as  a  mortgagee  was  the  question  at  issue, 
and  in  which  she  was  defeated.  This  action  in  replevin  was  a  direct 
contest  between  Mrs.  Allen  and  the  creditors,  and  Smith  &  Cullison  were 
attorneys  against  the  creditors.  We  need  not  set  out  the  evidence  in 
detail.  The  district  court  was  unquestionably  right  in  finding  that  the 
whole  transaction  between  Allen  and  Smith  &  Cullison  was  a  fraud  upon 
the  creditors.  We  seldom  cite  authorities  upon  elementary  principles  of 
the  law.  In  view  of  further  questions  to  be  determined,  we  may  say 
that,  even  if  Smith  &  Cullison  had  paid  one  thousand  dollars  in  cash  for 
the  transfer  of  the  property,  under  the  facts  of  the  case  the  transaction 
would  be  fraudulent.  If  the  property  be  conveyed  with  the  design  on 
part  of  the  vendor,  participated  in  by  the  vendee^  to  hinder  delay,  or 
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defrand  orediton,  the  yendee's  title  will  net  be  protected,  notwidistftnd- 
Ing  he  paid  a  enffioient  consideration.  Chapel  v.  Clapp,  29  Iowa,  191; 
Chapman  v,  Anwom,  44  Iowa»  377;  Sweet  v.  Wright,  67  Iowa,  610;  Wmam" 
eon  V.  Wachenheim,  68  Iowa,  277.  In  other  words,  the  party  to  whom 
•ach  a  transfer  is  made  can  not  eyen  be  allowed  to  participate  in  the  pro- 
ceeds of  the  property  with  good  faith  creditors.  WiUam  v.  Horr,  16  lo^ra, 
489. 

n.  The  oonrt  below  fonnd  as  a  fact  that  the  yalne  of  the  goods  and 
merchandise  and  other  property,  inelnding  the  accounts  and  notes  trans- 
ferred by  Allen  to  Smith  &  Cnllison  by  the  bill  of  sale,  was  fonr  thousand, 
fiye  hundred  dollars.  It  is  strenuously  contended  that  this  amount  is 
largely  in  excess  of  the  actual  yalue  of  the  property.  We  haye  given  the 
eyidence  on  that  feature  of  the  case  a  most  careful  and  searching  inyes- 
tigation,  and  our  conclusion  is  that  the  yalue,  as  found  by  the  district 
court,  is  not  greater  than  shown  by  a  fair  preponderance  of  the  evidence. 
We  may  say  further,  that  we  think,  if  there  was  any  error  in  valuation, 
it  was  favorable  to  the  appellants. 

m.  The  court  found  as  a  fact  that  all  of  the  property  and  notes  and 
accounts  went  into  the  possession  of  the  appellants.  This  finding  is 
claimed  to  be  contrary  to  the  evidence.  Here,  again,  we  think  there  was 
no  error.  The  evidence  shows  beyond  all  question  that  the  goods  and 
merchandise  and  the  notes  and  accounts  were  either  taken  possession  of 
by  the  appellants  or  by  their  agents.  Any  other  finding,  under  the  evidence, 
would  be  in  direct  conflict  with  the  rights  which  the  appellants  claim 
under  the  bill  of  sale.  It  was  insisted  in  the  court  below,  and  is  claimed 
here,  that  the  sale  was  an  unconditional  and  good  faith  transaction.  It  is 
contended  that  the  appellants  ought  not  to  be  held  as  garnishees,  because 
they  did  not  have  possession  of  the  property.  It  is  true  that  a  garnishee 
is  only  held  for  debts  owing  to  the  defendant  in  the  action,  and  for  prop- 
erty in  his  possession  or  under  his  control.  The  true  inquiry  in  such 
cases  is,  was  the  garnishee  in  possession  or  had  he  the  control  of  the  prop- 
erty in  controversy  when  he  was  gamishedt  We  find  as  a  fact,  concur- 
ring with  the  district  court,  that  when  the  appellants  were  served  with 
the  notice  of  garnishment,  it  was  their  duty  to  call  a  halt,  and  hold  all  of 
the  property  included  in  the  bill  of  sale  to  await  the  result  of  the  litiga- 
tion. They  preferred  to  take  the  other  course,  and  sell  the  property,  col- 
lect the  notes,  and  apply  the  proceeds  in  payment  of  the  two  chattel  mort- 
gages. They  were  not  thereby  released  of  their  obligations  to  the  cred- 
itors of  Allen.  It  is  to  be  remembered,  and  we  base  the  decision  of  this 
question  largely  upon  the  consideration,  that  this  is  a  case  in  equity,  and 
all  the  questions  involved  are  required  to  be  determined  upon  recognized 
equitable  principles.  The  rule  by  which  the  appellants  seek  to  exonerate 
themselves  from  liability,  and  the  authorities  which  they  cite,  have  no 
application  to  the  facts  of  this  case.  It  is  the  rule  applicable  to  a  strict 
garnishment,  where  the  garnishee  has  possession  of  the  property,  and  not 
to  a  case  where  he  is  found  to  be  in  possession  of  property  by  a  fraudu- 
lent transfer.  The  case  at  bar,  upon  the  issues  made  and  the  agreement 
of  the  parties;  is  more  like  a  creditors'  bill  than  a  strict  garnishment. 
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IV.  It  was  found  by  the  court  that  the  chattel  mortgage  from  Allen 
to  Humphrey  and  Mrs.  Allen  was  frandnlent  and  void  as  to  the  creditors 
of  Allen.  The  ground  upon  which  this  finding  was  based  is  not  clearly 
disclosed  in  the  finding  of  the  learned  district  judge  who  heard  the  cause. 
But  other  findings  of  fact  make  it  quite  evident  that  this  mortgage  was 
thought  to  be  fraudulent,  because  it  was  purposely  and  intentionally  with* 
held  from  the  record  from  April  6,  1889,  the  date  of  its  execution  and  de- 
livery, to  the  twenty-fourth  day  of  July,  in  the  same  year.  It  was  found 
by  the  court  that  "it  was  agreed  between  the  parties,  at  the  time,  that 
said  mortgage  should  not  be  filed  for  record,  in  order  that  the  mortgagor's 
credit  might  not  thereby  be  impaired,  and  his  business  imperiled."  It  is 
contended  by  the  appellants  that  the  evidence  does  not  show  that  any 
such  agreement  was  made.  It  is  probable  that  the  finding  would  admit  of 
some  doubt  if  the  evidence  of  witnesses  alone  should  be  considered;  but 
when  that  evidence  is  supplemented  by  the  fact  that  the  mortgage  was  so 
withheld  from  record,  and  no  reason  appears  therefor,  there  is  no  other 
conclusion  than  that  the  purpose  was  to  maintain  the  credit  of  Allen. 
This  fact  being  found,  the  mortgage  was  fraudulent  and  void  as  to  the 
other  creditors.  The  record  shows  that  the  goods  purchased  by  Allen  of 
the  parties  herein  who  are  contesting  the  bill  of  sale  were  for  the  most 
part,  if  not  all,  bought  after  the  mortgage  was  executed  and  delivered, 
and  before  it  was  recorded.  It  was  held  by  this  court  in  OoUf  Frank  Co. 
V.  Miller,  87  Iowa,  426,  that  such  a  transaction  was  fraudulent  as  to  cred- 
itors; and  that  case  was  followed  in  FaXker  v.  Linehcm,  88  Iowa,  641. 

v.  Humphrey  was  not  made  a  party  to  any  of  these  actions,  and  it  is 
claimed  that  the  court  had  no  power  to  determine  the  validity  of  his  mort~ 
gage  without  having  personal  jurisdiction  of  him.  We  think  that  the 
appellants  are  in  no  position  to  raise  that  question.  The  transfer  to  them 
being  a  fraud  upon  the  creditors  of  Allen,  and  his  property  being  in  their 
hands  wrongfully,  the  fact  that  they  paid  for  the  property  in  part  by  dis- 
charging Humphrey's  mortgage  can  not  be  held  to  exonerate  them  from 
the  fraud,  any  more  than  .if  they  had  paid  the  amount  of  the  mortgage  to 
Allen.  As  we  have  seen,  a  fraudulent  grantee  is  not  protected,  even  to 
the  amount  which  he  has  paid  for  the  property.  If  the  appellants  have 
paid  money  in  furtherance  of  the  design  to  hinder  and  delay  creditors, 
they  must  resort  to  the  parties  to  whom  the  money  was  paid.  It  was  not 
incumbent  on  the  creditors  to  make  Humphrey  a  party  to  this  suit. 

Other  questions  are  made  in  argument,  or  rather  other  phases  of  the 
question  we  have  considered  are  discussed.  We  think  we  have  sufficiently 
elaborated  every  material  question  in  the  case.  The  examination  of  the 
record  has  been  attended  with  no  little  difficulty,  by  reason  of  a  disagree- 
ment of  counsel  as  to  the  correctness  of  abstracts,  which  has  compelled  us 
to  examine  the  transcript  of  the  evidence  to  some  extent. 

It  is  claimed  by  the  appellants  that  the  costs  of  appellees'  abstracts, 
and  of  the  transcript  which  was  required  by  the  conflict  of  abstracts, 
ou£^t  to  be  taxed  to  appellees.  We  do  not  concur  in  that  view.  It  ap- 
pears to  us  that  the  appellees  wera  justified  in  filing  an  abstract.    It  is 
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possible  that  it  contained  more  printing  than  was  necessary,  bntthe 
excess  is  so  inconsiderable  that  we  do  not  think  costs  should  be  taxed 
therefor. 

The  decree  of  the  district  court  is  AiriBiaED. 


Thoicas  Barton  y.  District  Goxtbt  or  Mahabka  Gomrrr. 

Liquor  NuisANoi:  contempt:  continuanci:  grounds. 

Certiorari  to  Mahaska  District  Court,— Uo^,  D.  Btan,  Judge. 

Thursdat,  Januart  26,  1894. 

Certiorari  proceedings  to  test  the  legality  of  an  order  punishing  the 
plaintiff  for  a  contempt. — Affirmed. 

Listen  McMillen  for  plaintiff. 

Byron  fV,  Preston  for  defendant. 

BOBINBON,  J. — On  the  eighth  day  of  March,  1893,  the  plaintiff  was 
adjudged  guilty  of  a  contempt  of  court  in  violating  a  decree  which  had 
been  rendered  against  him  restraining  the  maintenance  of  a  nuisance 
by  the  keeping  for  sale  and  selling  of  intoxicating  liquors  in  violation  of 
law,  in  a  building  specified.  He  was  adjudged  to  pay  a  fine  of  seven 
hundred  dollars  and  costs,  and  to  be  imprisoned  until  the  fine  should  be 
paid,  not  exceeding  two  hundred  and  ten  days. 

I.  The  petition  for  the  writ  of  certiorari  is  based  upon  eight  grounds, 
only  three  of  which  are  urged  by  counsel  in  argument.  The  first  of  those 
is  stated  as  follows:  "Second.  The  defendant  was  on  the  stand  as  a  witness 
for  himself,  and  refused  to  criminate  himself  on  cross-examination,  and  the 
court  convicted  him  because  he  refused  to  criminate  himself,  and  such  action 
on  the  part  of  the  court  was  illegal."  On  this  ground  it  is  sufficient  to 
say  that  it  is  explicitly  denied  by  the  defendant  in  its  return  to  the  writ, 
and  is  not  sustained  by  the  record.  There  was  direct  evidence  of  the 
guilt  of  the  plaintiff,  upon  which  his  conviction  was  undoubtedly  based. 

n.  The  next  ground  of  the  petition  urged  is  that,  "third,  the  court 
erred  in  overruling  defendant's  application  for  continuance,  and  acted 
illegally  therein."  The  return  shows  that  the  information  charging  the 
defendant  with  the  contempt  in  question  was  presented  to  the  defendant 
on  the  eighth  day  of  March,  1893 ;  that  an  order  was  thereupon  issued, 
which  fixed  the  time  for  hearing  the  charge  at  seven  o'clock  in  the  after- 
noon of  the  tenth  day  of  that  month.  A  short  time  before  that  hour  the 
defendant  appeared  in  court  by  his  attorney,  and  stated  that  he  had  an 
engagement  for  seven  o'clock,  but  would  be  ready  for  trial  at  eight,  and 
thereupon,  at  his  request,  the  hearing  was  set  for  eight  o'clock.  The 
parties  appeared  at  the  time  fixed,  and  proceeded  with  the  hearing.  When 
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the  state  rested,  the  defendant  presented  the  affidavit  of  his  attorney  and 
application  for  a  oontinnanee.  The  substance  of  the  affidavit  was  that 
the  attorney  was  employed  in  the  case  only  the  day  before,  and  had  been 
unable  to  ascertain  who  the  witnesses  against  his  client  were,  and  what 
their  testimony  wonld  be,  until  that  evening.  That  he  had  been  informed 
by  his  client  that  he  conld  rebnt  the  testimony  of  one  of  the  witnesses 
against  him  if  a  continuance  until  the  next  Wednesday  should  be  granted, 
and  that  he  desired  to  introduce  impeaching  witnesses.  We  do  not  think 
sufficient  diligence  to  prepare  for  the  hearing  was  shown,  and  the  court 
did  not  err  in  refusing  a  continuance. 

HL  The  third  ground  of  the  petition  which  is  discussed  is  stated  as 
follows:  "Fourth.  The  court  erred  in  overruling  defendant's  motion  to  set 
aside  the  submission  of  the  cause  and  permit  the  introduction  of  evidence 
in  behalf  of  the  defendant."  The  facts  on  which  that  ground  is  based 
appear  to  be  that  at  the  close  of  the  hearing  the  shorthand  reporter  was 
ordered  to  make  a  transcript  of  his  notes  of  the  case,  and  the  fifteenth 
day  of  March  was  fixed  for  rendering  Judgment.  On  that  date  the  Judge 
of  the  court  was  in  Oskaloosa  for  a  short  time  for  the  purpose  of  rendering 
Judgment,  and  the  plaintiff  there  presented  to  him  affidavits  attacking  the 
reputation  for  truth  and  veracity  of  one  of  the  two  witnesses  who  had  tes- 
tified to  facts  showing  a  violation  of  the  injunction,  and  his  general  moral 
character,  and  attacking  the  reputation  of  the  other  witnesses  for  truth 
and  veracity,  and  his  competency  on  account  of  alleged  mental  defects. 
These  affidavits  were  accompanied  by  the  application  and  affidavit  of  the 
plaintiff  to  set  aside  the  submission  of  the  cause  and  permit  him  to  intro- 
duce the  testimony  of  the  witnesses  whose  affidavits  were  given.  The 
affidavit  of  the  plaintiff  stated  that  he  could  prove  that  the  alleged  sale  of 
intoxicating  liquors  which  one  of  the  witnesses  had  testified  to  had  never 
been  made,  and  could  impeach  both  of  the  witnesses.  The  application 
was  resisted  by  a  counter  affidavit,  and  was  denied.  -While  the  showing 
of  the  application  is  in  some  respects  unusually  strong,  yet  we  do  not 
think  due  diligence  to  prepare  for  the  hearing  on  the  tenth  day  of  March 
is  shown  by  the  plaintiff.  Without  any  suggestion  of  insufficient  time  for 
preparation,  the  plaintiff,  by  his  attorney,  had  the  hour  originally  fixed 
for  the  hearing  changed  to  suit  his  convenience.  He  does  not  seem  to 
have  made  any  preparatioxr  of  consequence  for  the  hearing.  The  wit- 
nesses whose  testimony  and  character  are  assailed,  and  also  the  plaintiff, 
were  examined  in  open  court.  An  examination  of  the  entire  record  leaves 
us  with  the  impression  that  the  plaintiff  was  seeking  to  delay,  rather  than 
to  prepare  for,  a  hearing.  The  showing  of  error  in  the  action  of  defend- 
ant is  not  sufficient  to  justify  us  in  disturbing  the  judgment.    Avubmid. 
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JoHK  CopELAKB,  Appellee,   t.  Sulutiv  SAyiKas  lN8TiTnnov, 
Appellant. 

Unookditionaii  oonvitakox  intekdid  as  mobtoagi:  KvmnrGB. 

Appeal  from  Drmnoni  Disiriei  Cowrt—Rov.  H.  E.  DuDiXBy  Jvdge. 

Thubsdat,  Januabt  25, 1894. 

This  is  an  action  at  law  to  reooyer  damages  of  the  defendant  for  the 
Talne  of  the  landlord's  share  of  certain  erops  whleh  the  plaintiff  elaims 
the  defendant  wrongfully  remoyed  from  a  farm  of  eightj  acres,  of  which 
farm  the  plaintiff  claims  to  be  the  owner.  There  was  a  trial  hj  jury,  and 
a  verdiot  and  judgment  for  the  plaintiff.  The  defendant  appeals. — 
Beversed. 

/.  M,  Hammond  and  WilUam  Eaton  for  appellant. 

A.  B,  Brewer  and  James  McCktbe  for  appellee. 

BoTHBOCE,  J. —  I.  It  appears  from  the  record  in  this  appeal  that  the 
plaintiff  was  for  many  years  the  owner  of  the  farm  upon  which  the  grain 
was  raised  which  is  the  subject  of  this  action.  Some  years  prior  to  1879 
he  executed  a  mortgage  upon  the  farm  to  the  defendant  to  secure  the 
payment  of  a  loan  of  money.  On  the  twentieth  day  of  July,  1879,  he 
executed  a  conveyance  of  the  land  to  A.  B.  Brewer,  one  of  his  counsel  in 
this  case.  This  conveyance  was  in  proper  form,  and  by  its  terms  it 
transferred  to  Brewer  all  of  the  plaintiff's  claim  and  interest  in  the  land. 
An  action  was  commenced  to  foreclose  the  mortgage.  The  plaintiff  herein 
and  Brewer  were  both  made  defendants,  and,  although  some  of  the  plead- 
ings in  that  action  have  been  lost,  there  is  sufficient  evidence  to  show 
that  the  plaintiff  herein  sought,  by  an  answer,  to  reduce  the  amount 
secured  by  the  mortgage  by  a  claim  of  usury.  The  case  was  prepared  for 
hearing,  and,  at  about  the  time  of  trial,  counsel  for  the  plaintiff  therein 
dismissed  the  action  as  to  Copeland,  the  mortgagor,  and  took  a  decree  of 
foreclosure  against  said  Brewer  and  the  land.  A  special  execution  was 
issued,  and  the  land  sold  to  the  defendant  herein,  and  on  the  fifth  day  of 
January,  1887,  a  sheriff's  deed  was  made  to  the  defendant.  The  defend- 
ant's  son  was,  and  had  been,  in  possession  of  the  land.  No  actual 
change  of  possession  took  place  after  the  execution  and  delivery  of  the 
sheriff's  deed,  but  the  plaintiff's  son  entered  into  a  written  lease  of  the 
land  with  the  defendant  herein  for  the  years  1887  and  1888.  He  deliv- 
ered  to  the  defendant  the  share  of  the  crop  for  the  year  1887,  and  it  is  for 
the  grain  thus  delivered  that  this  action  was  brought.  The  petition  in 
the  case  was  filed  December,  1888,  and  the  claim  is  made  therein  that 
the  deed  to  Brewer  was  not  intended  as  an  absolute  conveyance,  but  was 
executed  and  delivered  merely  as  security  for  money  due,  and  to  become 
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dne,  to  Brewer  for  his  serviees  as  attorney  for  said  Copeland,  and  that 
the  defendant,  the  Snlliyan  Savings  Institution,  had  notice  before  it  took 
its  deeree  against  Brewer  and  the  land,  that  the  said  deed  was  in  faot  a 
mortgage,  and  not  a  conveyanoe.  The  defendant  took  issue  upon  these 
ayerments  of  the  petition,  and  the  trial  in  the  district  oourt  was  mainly 
upon  the  testimony  of  witnesses  as  to  the  oharaoter  of  the  deed,  and  as 
to  whether  the  defendant  had  notice  that  the  instrument  was  a  mortgage, 
and  not  a  conyeyance.  The  court  instructed  the  jury  to  the  effect  that, 
if  it  was  a  mortgage,  the  plaintiff  was  entitled  to  recoyer  the  value  of  the 
landlord's  share  of  the  grain.  The  plaintiff  relied  mainly  upon  the  testi- 
mony of  Brewer,  not  only  as  to  the  character  of  the  deed,  but  to  prove 
that  the  defendant  had  notice  that  it  was  intended  by  the  parties  thereto 
merely  as  security  for  the  payment  of  money.  The  suit  for  foreclosure  of 
the  mortgage  was  conducted  for  the  plaintiff  therein  by  the  law  firm  of 
Stow  &  Hanmiond.  After  the  decree  of  foreclosure  was  entered,  and 
before  this  suit  was  tried.  Stow  died.  On  the  face  of  the  record  in  the 
foreclosure  suit,  Copeland  had  no  right  in  the  land.  He  had  conveyed 
it  to  Brewer,  and  Brewer  was  made  a  party  because  the  record  of  deeds 
showed  that  he  was  the  owner.  It  is  said  that  the  suit  was  dismissed  as 
to  Copeland  because  of  the  defense  of  usury  which  he  interposed.  So  far 
as  appears  in  the  record  of  that  case,  Copeland  was  not  a  necessary  party 
to  a  foredoeure,  and  the  subjectioa  of  the  land  to  the  payment  of  his 
debts. 

The  plaintiff  in  this  action  was  reguired,  in  order  to  recover,  to  show 
a  most  unreasonable  and  unlikely  state  of  facts.  It  was  claimed  that  the 
notice  of  the  character  of  the  instrument  was  given  verbally  by  Brewer 
to  Stow.  If  this  is  true.  Stow  &  Hanmiond,  with  full  knowledge  that 
Copeland  was  the  owner  of  the  land,  and  Brewer  a  mere  mortgagee,  dis- 
missed the  case  as  to  C<^land,  and  took  a  decree  against  Brewer  alone. 
Of  course,  such  a  state  of  facts  might  be  true,  and  there  might  be  such  a 
case  made  as  would  justify  such  a  finding.  J.  M.  Hammond,  of  the  firm 
of  Stow  &  Hammond,  a  witness  for  the  defendant  herein,  testified  posi- 
tively that  Brewer  filed  an  answer  in  the  foreclosure  suit,  in  which  he 
pleaded  that  he  was  the  owner  of  the  land  by  his  conveyance  from  Cope- 
land. Brewer  testified  as  positively  that  he  did  not  file  an  original 
answer.  It  is  conceded  that  Brewer  did  file  an  answer  at  the  time  of  the 
trial.  That  answer,  or  a  copy  of  it,  was  introduced  in  evidence,  and  is 
in  these  words: 

'*Fir9i.  Comes  now  A.  B.  Brewer,  one  of  the  defendants  herein,  and, 
for  amendment  to  his  answer  hereinbefore  filed,  alleges  that  at  the  time 
John  Copeland  sold  and  deeded  the  land  described  in  plaintiff's  petition 
to  A.  B.  Brewer,  that  it  was  expressly  agreed  by  and  between  them  (said 
defendant  Copeland  and  this  defendant)  that  in  case  the  plaintiff  should 
bring  suit  against  said  Copeland,  or  agahist  Copeland  and  this  defendant, 
or  against  the  defendant  A.  B.  Brewer  or  his  grantee,  to  foreclose  the 
mortgage  mentioned  in  plaintiff's  petition,  then,  in  that  case,  said  A.  B. 
Brewer  or  his  grantees  should  have  the  right  and  consent  'of  said  defend- 
ant Copeland  to  interpose  against  said  note  and  mortgage,  the  plea  of 
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usury  against  plaintiff  or  his  assignees;  that  it  was  part  of  the  oonsiderft- 
tion  of  the  purchase  of  said  land  by  defendant  Brewer  of  Copeland  that 
said  A.  B.  Brewer  should  haye  the  ri^t  and  oonsent  of  said  Copeland  to 
interpose  the  plea  of  usury  against  said  note  and  mortgage.  Wherefore 
this  defendant  asks  that  he  be  allowed  to  plead  usury  against  said  note 
and  mortgage,  and  that  he  have  the  relief  prayed  for  in  the  answer  of 
defendants,  hereinbefore  filed.  A.  B.  Bbewxb. 

"I,  A.  B.  Brewer,  being  sworn,  say  tlMt  I  have  read  the  foregoing 
answer,  and  the  same  is  true,  as  I  verily  believe.        A.  B.  Brswxb." 

This  paper  not  only  purports  to  be  an  amendment,  but  it  expressly 
states  that  there  was  an  answer  "hereinbefore  filed."  Not  only  that,  but 
all  through  this  answer  the  claim  is  made  that  the  conveyance  to  Brewer 
was  a  purchase  of  the  land.  When  Brewer  was  confronted  with  this 
amendment  to  his  answer,  he  was  called  as  a  witness  in  rebuttal,  and  his 
testimony  in  chief,  as  to  the  amendment,  was  as  follows: 

Question,  Now,  a  purported  copy  of  a  plea  filed  by  yon  on  the  twenty- 
ninth  day  of  May,  1885,  was  introduced  here  yesterday.  You  may  state 
to  the  jury  how  you  came  to  make  that  plea,  and  what  you  meant  to  be 
understood  by  the  language  you  used  in  it.  (Objected  to  as  incompetent, 
immaterial,  and  not  rebutting.  Objection  overruled.  Defendant  excepts. ) 
Answer.  I  made  the  plea  in  the  interest  of  John  Copeland.  We  intended 
to  assert  that  he  had,  in  making  the  conveyance,  conveyed  the  right  to 
plead  for  him  the  plea  of  usury.  I  understood  it  that  way,  that  he  could 
convey  his  right,  his  personal  right,  to  plead  usury,  his  personal  right  to 
make  such  plea.  (Defendant  asks  to  have  the  evidence  taken  out,  for  the 
pleading,  of  itself,  sets  up  he  had  the  right.  Overruled,  and  defendant 
excepts. )  Question,  Now,  you  may  explain  to  the  jury  what  you  thought, 
at  the  time,  the  law  was  as  to  the  consideration  given  in  the  transaction 
out  of  which  the  deed  or  mortgage  arose,  for  the  interposition  of  the  plea 
by  the  grantee  of  usury.  (Objected  to  as  incompetent,  immaterial,  not 
rebutted,  and  because  it  is  a  matter  upon  which  the  pleadings  are  not 
ambiguous,  and  also  a  conclusion  given  the  intent  of  the  witness.  Objec- 
tion overruled,  and  defendant  excepts.)  Answer,  I  understood,  at  that 
time,  the  grantee,  with  the  consent  of  the  grantor,  could  interpose  the 
plea  of  usury  for  the  grantee  or  for  himself,  by  reason  of  the  oonsent  of 
the  grantor  or  grantors.  Question,  Now,  what  was  your  idea  about  the 
consideration  that  moved  a  mortgage  constituting  a  consideration  for  the 
grant  of  the  right  to  interpose  the  defense  of  usury t  (Same  objection. 
Overruled,  and  defendant  excepts.)  Answer.  I  believed  the  grantee  had 
the  right,  by  reason  of  taking  another  second  mortgage,  to  interpose  the 
plea  of  usury  to  the]  first  mortgage.  Question,  Ton  may  state  why  you 
use  the  language  in  the  plea  that  that  part  of  the  consideration  of  the  deed 
that  had  been  executed  to  you  was  the  right  to  inteix>ose  the  defense  of 
usury.  (Same  objection.  Same  ruling,  and  same  exception.)  Answer, 
At  the  time  he  made  the  conveyance  he  directed  me  to  make  the  plea  of 
usury.    I  said  that  because  he  had  requested  me  to  make  that  plea." 

The  objections  to  all  this  line  of  examination  ought  to  have  been  sus- 
tained.   It  was  not  competent  for  the  witness  to  state  what  he  intended 
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by  the  amendment  to  the  answer.  Its  langaa^e  was  plain  and  onambign- 
ons,  and  by  it  the  record  in  the  foreolosure  ease  showed  that  Brewer 
claimed  the  land  as  a  purchaser,  and,  so  far  as  appears,  Copeland  took  no 
issne  with  him.  The  plaintiff  in  that  action  could  not  be  prejudiced  by 
Brewer's  understanding  of  what  the  law  was,  even  [though  he  should 
maintain  that  understanding  with  his  solemn  oath. 

n.  It  is  claimed  by  the  appellant  that  the  verdict  is  not  supported 
by  the  evidence.  We  think  this  claim  is  well  founded.  It  is  to  be 
rembered  that  the  plaintiff  seeks  by  this  action,  which  is  an  indirect  and 
collateral  proceeding,  to  impeach  by  parol  evidence  a  title  to  land  which, 
upon  the  record  made  in  the  foreclosure  suit,  is  in  all  respects  vaUd. 
Without  setting  out  and  discussing  all  the  evidence,  we  have  to  say  that 
an  examination  of  the  whole  record  satisfies  us  the  verdict  ought  not  to 
stand. 

HL  The  appellee  submitted  a  motion  with  the  case  to  dismiss  the 
appeal.  It  is  based  upon  the  ground  that  no  record  exists  from  which  an 
appeal  can  be  taken,  and  that  the  appeal  has  been  abandoned  by  the 
institution  of  another  action  by  the  appellant.  The  motion  will  be  over- 
ruled because  the  grounds  thereof  are  not  supported  by  any  facts.  The 
judgment  of  the  district  court  is  bevxrskd. 


Tama  Watib  Power  Gompant,   Appellant,  t.  John  Bamsdell  et  ah,     ,q§  ^ 

Appellees. 

Pboiossort  Non:  signaturs:  oonstruotiok. 

Appeal  from  Tama  District  Cowrt^ILov,  C.  A.  Bishop,  Judge. 

Thttrsdat,  Mat  19,  1892. 

AcrnoN  upon  three  promissory  notes.  There  was  a  demurrer  to  the 
petition,  which  was  sustained,  and  the  petition  was  dismissed.  Plaintiff 
appeals. 

W.  H.  8tiver$  and  J.  W,  WiUett  for  appellant. 

BtrubU  4'  SHger  for  appellees. 

BoTHROOK,  J. — ^I.  This  cause  was  submitted  to  this  court  upon  the 
arguments  made  in  the  case  of  Day  v.  Mamsdell,  ante,  p.  731.  Counsel  con- 
cede that  the  two  cases  involve  the  same  questions.  There  is  an  abstract 
in  this  case  which  shows  that  two  of  the  notes  in  suit  are  in  the  same  form 
as  the  notes  in  the  other  case.  The  note  for  six  hundred  and  fifty-nine 
dollars  and  thirty-three  cents,  dated  March  30,  1885,  is  not  in  the  same 
form.  The  word  ''we''  is  not  in  that  note.  So  that  it  appears  to  be  an 
undertaking  that  the  Tama  Water  Power  Company  would  pay  the  amount 
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named  in  the  note.  Tliif  varianee  may  be  an  error  in  the  abstraot.  How- 
ever that  may  be,  the  defendants  will  not  be  prejudiced  in  the  further 
progress  of  this  ease. 

n.  There  is  another  differenoe  in  the  notes,  in  this:  There  was  the 
impression  of  a  seal  npon  each  of  the  notes  in  this  ease,  with  the  words, 
"Tama  Paper  Co.,  Tama  City,  Iowa,''  thereon.  In  the  absence  of  an 
averment  in  the  petition  that  the  Tama  Paper  Company  was  a  corporation 
having  a  seal,  we  do  not  think  that  the  impression  of  said  words  upon  the 
notes  woold  control  the  rights  of  the  parties.  What  effect  this  would 
have,  if  it  should  be  shown  that  the  Tama  Paper  Company  was  a  corpora- 
tion, we  do  not  determine. 

The  judgment  of  the  district  court  is  bivbbskd. 

KiNKi,  J.y  having  been  of  counsel,  took  no  part  in  the  decision  of  this 
case.  * 

OPINION  ON  RIHSASINO. 

TuiSDAT,  Januabt  23,  1894. 

BOBINSON,  J.^A  rehearing  was  granted  in  this  case,  and  in  the  case 
of  Day  V,  BamsdeU,  67  N.  W.  Bep.  630,  (decided  during  the  present  term 
of  court),  at  the  same  time.  What  we  have  said  in  the  opinion  on  rehear- 
ing in  that  case  is  applicable  to  this,  and  need  not  be  repeated.  The 
impression  of  the  official  seal  of  the  Tama  Paper  Company  on  the  notes 
involved  in  this  action  does  not  show  that  the  notes  are  not  the  personal 
obligations  of  the  defendants,  in  view  of  the  averments  of  the  petition  that 
they  made  the  notes  to  the  plaintiff.  In  the  first  division  of  the  former 
opinion,  in  refering  to  the  form  of  one  of  the  notes  in  suit,  we  inadvert- 
ently used  the  name  of  the  plaintiff.  As  is  evident,  we  intended  to 
designate  the  Tama  Paper  Company.  We  conclude  that  our  former  opin- 
ion should  be  adhered  to,  and  the  jndment  of  the  district  court  is  there- 
fore BEYXBSXD. 

Grangbb,  C.  J. — ^I  adhere  to  the  views  expressed  in  the  dissenting 
opinion  in  Matthews  v.  Mattrees  Co,,  87  Iowa,  246. 

EiNNS,  J.|  took  no  part  in  the  determination  of  this  cacco. 


Appendix,  749 


Toledo  Bjlyisqb  Bank,  Appenee,  ▼.  W.  S.  Johnson  &  Compaztt  et  dl., 

Appellants. 

Attaohmxnt  levt:  costs  and  bxfensbs. 

Appeal  from  Tama  District  Court— Hon.  J.  B.  CaldweUi,  Jadge. 

Thubsdat,  Janvabt  25, 1894. 

AenoN  on  four  piomissory  notes  aided  by  attachment.  The  notes 
aggregated,  at  their  matarity,  three  thonsand,  seren  hundred  dollars.  The 
prayer  of  the  petition  was  for  "judgment  against  said  defendants  for 
thirty-seyen  hundred  dollars,  and  for  oosts,  with  eight  per  eent.  interest 
after  the  maturity  of  said  notes,  and  for  attorney's  fees,  as  provided  for 
in  said  notes,''  etc.  The  reeitals  in  the  writ  of  attaohment  are,  in  part, 
that  a  petition  has  been  filed  claiming  of  the  defendants  "the  sum  of  three 
thonsand,  seven  hnndred  dollars,  money  due  on  promissory  notes,"  and 
directs  as  follows:  "Now,  therefore,  yon  are  hereby  eommanded  to  attach 
of  the  goods  and  chattels  *  *  *  of  the  above  named  defendants 
*  *  *  so  mulsh  thereof  as  may  be  necessary  to  satisfy  said  amount  of 
three  thousand,  seven  hundred  dollars,  attorney's  fees,  and  costs,"  etc. 
The  property  seized  by  virtue  of  the  writ  was  of  the  estimated  value  of 
four  thousand  dollars,  and  consisted  of  a  "general  stock  of  goods,  wares, 
and  merchandise."  The  defendant  moved  the  court  to  quash  and  set 
aside  the'  writ  of  attachment  for  reasons  to  be  noticed  in  the  opinion, 
which  the  court  overruled,  and  afterward  gave  judgment  for  the  plaintiff^ 
from  which  the  defendants  appeal. — Affirmed. 

W,  JET.  Stivers  and  /.  W.  WilUtt  for  appellants. 

Struble  &  Stiger  for  appellee. 

Granger,  C.  J. — ^I.  The  appellant  complains  of  the  action  of  the 
court  in  refusing  to  set  aside  the  writ  of  attachment.  The  ground  of  the 
motion  as  presented  in  argument  is  that  the  writ  is  indefinite  in  not  stating 
"the  requisite  amount  of  property  to  be  attached,  which  must  be  the 
amount  sworn  to  by  the  plaintiff  in  the  petition  to  be  due."  Of  the  notes 
in  suit  but  one  was  due  at  the  commencement  of  the  action,  and  the 
action  as  to  the  other  notes  was  because  of  the  disposition  of  property 
authorizing  an  attachment.  The  petition  states  that  "there  is  now  due" 
on  the  matured  note  one  thousand  dollars,  and  that  on  the  unmatured 
notes  "there  will  be  due  and  payable  when  they  mature"  two  thousand, 
seven  hundred  dollars,  aggregating  three  thousand,  seven  hxmdred  dollars; 
and  this  is  what  the  appellants  regard  as  sworn  to  by  the  plaintiff  to  be 
due.  It  will  be  seen  that  the  writ  directs  the  sheriff  to  attach  property  to 
satisfy  three  thousand,  seven  hundred  dollars,  "with  interest,  attorney's 
fees,  and  oosts,"  and  it  is  because  of  the  interest,  attorney's  fees,  and 
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eo8to  that  fhe  writ  it  Tegarded  m  indefinite,  beeanse  the  unonnt  thereof  it 
left  for  the  determination  of  the  sheriff,  and  they  are  not  sworn  to  in 
the  petition  as  dne  the  plaintiff.  Chapter  1  of  title  18  of  the  Code  is  "Of 
Attaohments  and  Garnishments."  Sections  2958  and  2954  of  the  Code  are 
of  that  chapter,  and  are  as  follows : 

"See.  2958.  If  the  plaintiff's  demand  is  founded  on  contract,  the 
petition  must  state  that  something  is  due,  and,  as  nearly  as  practicable, 
the  amount,  which  most  be  more  than  five  dollars  in  order  to  secure  an 
attachment. 

"Sec.  2954.  The  amount  thus  sworn  to  is  intended  as  a  guide  to  the 
sheriff,  who  must,  as  nearly  as  the  circumstances  of  the  case  will  permit, 
levy  upon  property  fifty  per  cent,  greater  in  value  than  that  amount." 

When  the  petition  was  filed  no  more  was  due  than  three  thousand, 
seyen  hundred  dollars,  and  there  was  a  compliance  with  the  provisions  of 
section  2953.  It  could  not  at  that  time  be  known  how  much  would  become 
due  as  interest,  nor  what  costs  would  accrue;  and  hence  it  was  not 
"practicable"  to  include  them  in  the  amount  sworn  to  be  due.  They  were 
not  due,  but  still  they  were  items  to  be  included  in  the  judgment,  and  for 
Which  tiie  attachment  was  to  provide  a  means  of  payment.  As  we  view 
the  law,  the  sheriff  in  levying  the  writ  took  no  no^ce  of  the  interest,  fees, 
and  costs,  but  only  of  the  three  thousand,  seven  hundred  dollars  sworn  to 
as  due,  and  then  he  added,  or  was  authorized  to  add,  fifty  percent,  of  that 
amount,  and  from  the  amount  thus  in  his  hands  he  was  to  satisfy  the 
amount  sworn  to  as  due,  with  the  added  items  of  interest,  fees,  and  costs. 
There  is  little  room  to  doubt  the  correctness  of  the  conclusion.  There 
was  no  error  in  refusiug  to  quash  the  writ.  « 

n.  The  return  of  the  sheriff  to  the  writ  of  attachment  shows  that 
because  perishable,  and  to  avoid  such  "expense  as  to  greatly  depreciate 
the  amount  of  the  proceeds  to  be  realized  therefrom,*'  he  sold  the  stock  of 
goods,  and,  in  addition  to  the  regular  fees  allowed  by  law,  he  asked  to  be 
allowed  six  hundred  and  ninety-five  dollars  and  twenty-five  cents  as  "nec- 
essary expenses  attending  the  levy  and  sale/'  which  the  district  court 
allowed.  The  goods,  after  the  levy,  were  removed  to  another  room,  at  the 
request  of  the  plaintiff,  for  greater  safety,  and  one  item  of  the  expense  is 
for  room  rent  and  another  for  a  person  to  watch  the  goods  day  and  night 
for  twenty-nine  days.  The  items  of  expense  are  quite  numerous,  the 
largest  being  for  an  auctioneer  for  fifteen  days,  two  hundred  and  twenty- 
five  dollars.  Complaint  is  made  of  the  allowance  of  the  bill.  We  think 
the  items  are  all  of  a  class  for  which  extra  compensation  could  be  allowed. 
It  does  seem  to  us  that  this  stock  of  goods  should  have  been  disposed  of  at 
a  much  less  expense  to  the  defendants.  The  supply  of  help  was  very  lib- 
eral, and  in  some  cases  the  amounts  paid.  If  the  question  were  triable 
here  anew,  we  should  hesitate  before  afiOrming  the  order  of  approval. 
The  evidence,  however,  is  such  that  the  findings  below  conclude  us,  and 
no  good  purpose  is  to  be  subserved  by  a  discussion  of  the  evidence  to  show 
it.    The  judgment  is  affirmed. 

EiNNE,  J.,  took  no  part. 
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PxRom  &  Fbxkoh  ▼.  L  J.  Tolbkrt,  Appellant. 

Mechanio's  ldsn:  oountebolaim  held  to  equal  that  of  plaintiff: 
judgment  reversed  and  given  to  defendant,  costs  to  be  paid  by 
him,  excfept  those  of  needless  amendment  to  abstract  and  tran- 
script necessitated  thxrebt. 

Appeat  from  DdlUu  Distriei  Ctwrf.— Hon.  J.  H.  Applegate,  Judge. 

Wkdnesdat,  January  31, 1894. 

AcmoN  to  recover  for  labor  and  for  material  used  in  the  improvement 
of  a  dwelling  house,  and  to  foreolose  a  meohanio's  lien  thereon. 
Judgment  was  entered  in  favor  of  the  plaintiffs  for  twenty-eight  dol- 
lars and  five  cents,  and  for  one  half  of  the  costs.  Defendant  appeals. 
Beversed, 

Shortley  ^  Harpel  for  appellant. 

Cardell  <f  IHchola  for  appellees. 

Given,  J. — ^I.  Appellees  denied  that  appellant's  abstract  was  correct, 
and  filed  their  "abstract,  with  corrections  and  additions,"  wherein  part 
of  the  evidence  is  set  out  by  questions  and  answers,  and  also  the  findings 
of  the  court.  Appellant  denied  appellees'  abstract,  and  the  denial  that 
his  abstract  is  not  correct,  and  filed  a  transcript  of  evidence  covering  one 
hundred  and  fifty-eight  pages.  Appellant  moves  to  tax  the  costs  of  ap- 
pellees' abstract  and  of  the  transcript  to  appellees.  The  questions  in  the 
ease  are  exclusively  questions  of  fact,  and,  therefore,  require  that  the 
substance  of  all  the  evidence  relating  to  the  disputed  questions  should  be 
shown  in  the  abstracts.  Our  comparison  of  the  two  abstracts  fails  to  dis- 
close any  material  part  of  the  evidence  stated  in  appellees'  abstract  to 
have  been  omitted  in  appellant's.  Our  comparison  of  appellant's  abstract 
with  the  transcript  leads  us  to  the  conclusion  that  the  evidence  is  suffi- 
ciently set  out  therein.  Of  the  fourteen  pages  of  appellees'  abstract,  one 
and  one  half  contain  the  findings  of  the  court,  which  are  omitted  from 
appellant's  abstract.  Except  as  to  this,  appellees'  abstract  was  unnec- 
essary, and  necessitated  a^  filing  of  a  transcript  of  the  evidence.  The 
motion  to  tax  costs  of  the  transcript  and  of  the  additional  abstract  to 
appellees  is  sustained,  except  as  to  said  one  and  one  half  pages  of  said 
abstract. 

n.  These  parties  entered  into  a  contract  tn  writing  as  follows: 
"That  the  said  Perotte  &  French  are  to  build  and  complete  as  follows: 
One  story,  to  be  built  new  on  all  the  old  house,  of  seven  feet;  also,  a  new 
addition,  twelve  by  eighteen,  all  complete ;  a  foundation  under  all  the 
house,  including  all  plastering  and  painting  and  new  work.  The  said 
Perotte  &  French  are  to  furnish  all  materials  and  complete  all  the  work 
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for  the  snm  of  six  hundred  and  thirty-one  dollars,  to  be  paid  m  follows: 
Snffieient  money  to  be  paid  each  week  to  pay  labor.  The  balance  to  be 
paid  when  Job  is  completed.  And,  also,  one  new  poroh  to  be  bailt, 
inolnded  in  said  Job.  We  are  to  famish  the  labor  to  pat  in  three  regis- 
ters." Plaintiffs  ask  to  reoorer  one  hundred  and  forty-six  dollars  and 
twenty-five  cents  for  thirteen  items  of  extra  work  and  materials,  in  addi- 
tion to  that  called  for  by  the  written  contract  Defendant  admits  the 
written  oontract,  and  that  he  snbseqaently  agreed  to  pay  forty-one  dollars 
and  sixty-fiye  cents  for  six  extra  windows.  He  contends  .that  the  other 
items  claimed  as  extras  are  inoladed  in  the  written  contract.  He  asks  to 
recover  six  hundred  and  eighteen  dollars  and  forty-five  cents  damages  by 
way  of  counterclaim  for  defective  workmanship  and  materials  in  fifteen 
particulars  set  out.  It  is  not  required,  nor  would  it  be  proper,  that  we 
should  consume  space  in  stating  or  discussing  the  evidence  as  to  each  of 
these  numerous  items.  The  lower  court  allowed  plaintiffs,  on  their  claim, 
forty-one  dollars  and  sixty-five  cents  for  extra  windows,  as  admitted;  fif- 
teen dollars  and  ninety  cents  for  painting  old  building;  one  dollar  and  fifty 
cents,  shelving  closet;  eight  dollars,  extra  work  on  porch;  and  one  dollar 
for  putting  in  thresholds  and  repairing  locks;  making  in  all  sixty-eight 
dollars  and  five  cents.  Plaintiffs  asked  fifty-two  dollars  and  fifty  cents 
for  the  painting,  but  the  evidence  shows  that,  while  the  material  was 
good,  it  was  poorly  put  on.  Under  the  evidence,  fifteen  dollars  and  ninety 
cents  was  the  reasonable  value  of  the  painting.  We  are  in  no  doubt  of 
plaintiffs'  right  to  recover  the  amount  found  as  to  these  items,  except  one 
dollar  and  fifty  cents  for  shelving  closet.  This  closet,  we  understand,  was 
in  the  new  part,  which  plaintiffs  were  to  build,  and,  therefore,  included 
in  the  written  contract.  The  other  items  of  plaintiffs'  claim  are  clearly 
covered  by  the  contract,  and  should  not  be  allowed  as  extras.  Sixty-six 
dollars  and  fifty-five  cents  is  all  that  should  be  allowed  to  plaintiffs  on 
their  daim.  Defendant's  complaint  as  to  the  material  and  workmanship 
is  certainly  not  without  reason.  The  materials  were  not  as  good  as  re- 
quired, in  one  or  two  particulars,  and  the  workmanship  defective  in  many 
more.  It  is  true  the  work  was  in  reconstructing  and  adding  to  an  old 
house,  the  construction  of  which  accounts  for  many  of  the  matters  com- 
plained of,  and  for  which  plaintiffs  are  not  accountable.  It  was  certainly 
not  contemplated  by  the  parties  that  the  house,  when  reconstructed,  would 
be  as  perfect  as  an  entirely  new  building.  The  evidence  clearly  shows 
that  the  new  rooms  were  not  square,  the  new  walls  were  not  plumb,  and 
the  upper  floors  were  shaky,  for  want  of  sufficient  Joists.  These  defects 
are  not  attributable  to  the  fact  that  it  was  an  old  house.  Ordinary  skill 
and  care  in  the  workmanship  would  have  avoided  these  defects,  in  part  at 
least,  and  especially  as  to  the  upper  floor.  Plaintiffs  contracted  to  put  on 
another  story.  This  included  the  floor.  And  they  were  required  to  put 
in  joists  in  sufficient  number  and  of  sufficient  size,  which  they  did  not  do. 
These  defects  are  difficult  to  remedy,  and  affect  the  value  and  usefulness 
of  the  house.  It  is  true,  as  said  by  the  learned  judge  who  tried  the  case, 
that  "it  is  not  an  easy  task  to  say  just  what  sum  will  fully  compensate 
him  for  these  defects.''    The  lower  court  allowed  the  defendant  forty  dol- 
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lars  on  his  ooanterolaim.  The  evidenoe  seems  to  as  to  entitle  him  to  a 
larger  sam.  Had  that  house,  old  as  it  was,  been  reoonstrnoted  with  suit- 
able materials,  and  in  a  workmanlike  manner,  it  would  surely  be  worth 
more  than  forty  dollars  oyer  what  it  was  worth  as  left  by  the  plaintiffs. 
It  is  dear  that  forty  dollars  would  not  remedy  the  defects.  Our  conclusion 
is  that  defendant  should  be  allowed  sixty-six  dollars  and  fifty-fiye  cents 
on  his  counterclaim,  and  judgment  against  the  plaintiffs;  costs,  except  as 
herein  ordered,  to  be  taxed  to  the  defendant.    Bkvsbsed. 


State  or  Iowa  y.  Alfred  Boone,  Appellant. 

Transobift  exhibits  no  ebbob. 

Appeal  from  Johfuan  District  Cemrl.— Hon.  S.  H.  Faiball,  Judge. 

Thubsdat,  February  1, 1894 

Affirmed. 

The  Attorney  Qeneral  for  the  state. 

Peb  CuBiAif. — Appellant  pleaded  guilty  to  an  indictment  charging  him 
with  willfully,  maliciously  and  feloniously  cutting,  breaking  and  injuring 
three  telegraph  wires  owned  by  the  Western  Union  Telegraph  Company, 
and  in  the  possession,  use,  and  control  of  the  Chicago,  Bock  Island  & 
Pacific  Railway  Company.  Judgment  was  entered  that  he  be  confined  in 
the  state  penitentiary  at  Anamosa  at  hard  labor  for  a  term  of  eighteen 
months,  and  for  costs.  Defendant  appealed,  and  the  case  Is  submitted 
on  a  transcript  alone.  We  have  examined  the  transcript  with  care,  and 
fail  to  discover  therefrom  any  errors  in  the  proceedings.  The  judgment 
of  the  district  court  is,  therefore,  affibmed. 


State  of  Iowa  v.  Walteb  Sherrt,  Appellant. 

Adultery:    evidence  warrants  conviotion:    no  error  in  instruc- 
tions. 

Appeal  from  Muscatine  District  Court,— -Rov.  A.  Howatt,  Judge. 

Thxtrsday,  February  1,  1894. 

INDIOTMENT  for  adultery.    Trial  by  jury,  and  a  verdict  of  guilty,  and 
the  defendant  appealed. — Affirmed, 

Vol.  90—48 
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The  oaase  wm  submitted  hj  the  attorney  general  for  the  state  on  a 
transcript  of  the  record  and  eyidenee. 

No  appearance  for  appellee. 

Per  CiTBiAic. — ^The  record  in  this  case  seems  to  be  complete,  inclnding 
the  indictment,  evidence,  and  charge  of  the  court.  Wliile  the  evidence  is 
conflicting  in  some  particolars,  and  the  criminal  act  charged  is  shown 
only  b J  circumstantial  evidence,  it  is  of  a  character  to  fully  warrant  the 
finding  of  the  jury.  The  charge  of  the  court  was  fair  to  the  defendant, 
and  we  discover  no  error  in  the  record.    The  judgment  is  aiubmid. 


90     754| 
141     823[  8.  D.  EXNKSDY  V.  THX  CHIOAGO  ft  NORTHWXSTEBN  BaILWAT  GOMPAKT, 

90    7m;  Appellant- 

143     560| 

CiROUlISTANTIAL  IVIBENOI CLIARLT  SHOWmO  THAT  AN  AMIMAL  WAS  STBUOK 
BT  A  PASSING  TRAIN:      YERDIOT  FOR  PLAINTIFF  NOT  DISTURBED. 

Appeal  finm  ClinUm  Distriei  Court.—'Hoisf.  P.  B.  Wolfe,  Judge. 
Friday,  Februart  2, 1894. 

AonoN  to  recover  double  the  value  of  a  bull  alleged  to  have  been 
killed  on  defendant's  right  of  way  because  of  the  same  not  being  fenced. 
Answer,  general  denial.  Verdict  and  judgment  for  plaintiif .  Defendant 
appeals.— 4;0lrmeel. 

Hubbard  ^  Dawley  for  appellant. 

Pascal  4'  Armentnmi  for  appellee. 

Given,  J. — The  only  contention  is  whether  the  evidence  supports  the 
verdict.  There  is  no  question  but  that  the  bull  got  upon  the  right  of  way 
through  an  opening  in  the  right  of  way  fence,  and  fell  or  was  thrown 
from  a  bridge,  and  injured  so  that  it  had  to  be  killed.  No  one  is  called 
who  witnessed  the  accident,  and  therefore  the  cause  has  to  be  determined 
from  the  circumstances.  Appellant  cites  the  rule  as  announced  in  Asbach 
V,  Railway  Co,,  74  Iowa,  248,  37  N.  W.  Bep.  182,  as  follows:  "A  theory 
can  not  be  said  to  be  established  by  circumstantial  evidence,  even  in  a 
civil  action,  unless  the  facts  relied  upon  are  of  such  a  nature,  and  are  so 
related  to  each  other,  that  it  is  the  only  conclusion  that  can  fairly  or 
reasonably  be  drawn  from  them.  It  is  not  sufficient  that  they  be  consist- 
ent merely  with  that  theory,  for  that  may  be  true,  and  yet  they  may  have 
no  tendency  to  prove  the  theory.''  We  have  examined  the  evidence  with 
care  and  conclude  that  it  fully  warrants  the  finding  of  the  jury.  The 
evidence  as  to  the  tracks  of  the  animal  with  reference  to  the  bridge,  the 
paarks  o^  t^e  ties^  and  injuries  upon  and  the  position  of  the  bull,  and  the 
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zmmber  of  trains  that  passed  that  night,  preolndes  eyery  other  conolosion 
as  reasonable,  except  that  the  ball  was  stniok  by  a  passing  train  at  the 
point  to  which  his  tracks  were  nearest  the  bridge,  and  carried  onto  and 
dropped  over  the  bridge  at  the  point  where  he  was  foand.    Avfibmed. 


JoHH  O.  OsHUNDSOK  Y.  THOMPSON  Bbothebs  et  dl.,  Appellants. 

SufFiouEMT  OONSIDSRATION  FOR  OONTBA.OT.  Misconduot  which  preYcnts 
the  collection  of  all  of  a  lot  of  accounts  will  not  excuse  nonperform- 
ance of  an  agreement  to  turn  over  such  as  were  collected.  Eyidence 
held  too  weak  to  warrant  reformation  of  an  agreement. 

Appeal  from  Winnebago  District  Court.— Hon.  John  C.  Shsbwin,  Judge. 

Fbiday,  Fkbbuaby  2, 1894. 

AcfTiON  on  a  written  contract.  Judgment  for  plaintiff.  Defendants 
appeal. — Affirmed* 

C.  S.  KeUey  for  appellants. 

A,  C,  Bipley  and  C.  X.  Kelson  for  appellee. 

EiNNS,  J.— I.  Plaintiff,  aS  assignee  of  one  O.  J.  Anderson,  sues 
defendants  upon  the  following  written  contract  entered  into  between  said 
Anderson  and  defendants: 

"Forest  Citt,  Iowa,  Aug.  22, 1890. 

"It  is  understood  between  Ole  J.  Anderson  and  Thompson  Bros,  that 
the  first  $100.00  collected  by  Thompson  Bros,  of  the  owners  of  the  cattle  in 
the  Simianer  herd  shall  be  paid  to  Ole  J.  Anderson;  then,  after  that,  the 
next  money  collected  shall  go  to  Thompson  Bros,  until  their  $600  note  for 
use  of  range  is  paid,  after  which  the  balance  due  Anderson  shall  be  paid. 
Thompson  Bros,  to  be  held  liable  for  nothing,  neither  for  the  collection  of 
the  money  nor  for  the  payment  of  water  privilege;  but,  if  they  collect  any 
money,  it  shall  be  applied  as  above." 

This  agreement  was  signed  by  both  parties.  It  was  averred  in  the 
petition  that  defendants  had  collected  the  one  hundred  dollars;  that  plain- 
tiff owned  the  claim,  and  had  demanded  payment  of  defendants,  which 
had  been  refused.  In  an  amended  answer,  defendants  admit  the  collec- 
tion of  the'  one  hundred  dollars;  aver  that  Anderson  has  been  fully  paid 
by  Simianer  or  the  owners  of  the  cattle,  and  pleaded  that  the  contract  was 
without  consideration.  In  a  second  count  it  is  averred  that  defendants 
rented  a  ranch  to  Simianer,  and  that  Anderson  made  a  contract  with  the 
latterto  water  their  cattle;  that  defendants  had  a  written  contract  with 
Simianer  whereby  the  herding  accounts  were  assigned  to  them;  that  the 
agreement  in  fact  made  with  Anderson  was  that,  if  defendants  collected 
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all  of  said  herding  aeoounts,  Anderson  shoald  haye  the  first  one  handred 
dollars,  then  defendants  shoold  haye  the  next  six  handred  dollars,  then 
Anderson  should  haye  whateyer  more  was  due  him;  that  said  writing,  hj 
mistake,  did  not  express  the  oontraot  really  made.  It  is  asked  that  the 
writing  be  reformed  in  that  respeet.  It  is  also  ayerred  that  Anderson 
oollected  part  of  the  money  which  was  to  be  collected  by  defendants.  The 
cause  was  tried  as  an  equitable  action,  and  judgment  rendered  for  plain- 
tiff for  the  amount  claimed. 

n.  It  is  claimed  the  contract  between  Anderson  and  defendants  was 
without  eonsideration.  It  appears  that  defendants  had  rented  to  some 
men  named  Simianer  a  large  tract  of  grass  land  in  Wright  county,  upon 
which  they  were  to,  and  did,  herd  cattle  belonging  to  yarious  parties;  that, 
during  the  season,  water  for  the  herd  became  scarce,  and  defendants  made 
the  contract  set  out  with  Anderson  for  the  purpose  of  haying  him  furnish 
water.  The  furnishing  water  for  the  herd  was  a  sufi^cient  consideration 
for  the  contract. 

m.  It  may  be  conceded  that  Anderson,  plaintiff's  assignor,  acted  in 
bad  faith  toward  defendants,  in  that  he  seems  to  haye  conniyed  with  the 
Simianers  for  the  purpose  of  enabling  them  to  preyent  defendants  from 
collecting  all  of  the  herding  accounts;  but  we  do  not  see  how  that  can 
affect  the  right  of  reooyery  in  this  action.  Defendants,  by  the  terms 
of  their  written  contract,  agreed  to  pay  Anderson  the  first  one  hundred 
dollars  collected  by  them  for  herding  the  cattle.  They  haye  oollected 
almost  three  hundred  dollars,  and  haye  paid  him  nothing.  Unless  defend- 
ants are  entitled  to  haye  the  contract  reformed  as  prayed,  they  haye 
established  no  defense  to  this  action.  We  need  not  set  out  the  eyidenoe 
relating  to  the  claimed  mistake.  It  is  weak  and  unsatisfactory.  It  is  not 
of  that  clear  and  satisfactory  character  necessary  to  warrant  a  court  of 
equity  in  reforming  a  written  instrument.  Written  contracts  would  be 
worth  but  little  if  they  could  be  set  aside  on  the  meager  showing  made  in 
this  case.  We  haye  no  hesitancy  in  holding  that  no  case  was  made  justi- 
fying a  reformation  of  the  written  instrument,  and  the  court  below  prop- 
erly rendered  judgment  against  defendants.    Afhrmid. 


JoHH  8.  Pkabsok  y.  Distriot  Court  or  Cass  Countt. 

Contempt:  uquor  nuisance.  One  who  unlawfully  sells  liquor  in  a  cer- 
tain place  is  not  in  contempt  of  an  injunction  to  which  he  was  no 
party,  and  which  restrained  another  from  selling  in  said  place.  Buhl- 
man  V.  Humphrey,  86  Iowa,  597,  and  Neweamerv.  TucJcer,'56N.  W. 
Bep.  499,  foUowed. 

Certiorari  to  the  Defendant,  Direeted  to  Wai/tir  I.  Smtth,  as  Plresiding 
Judge. — Bevened. 

T'RIDAY,  Februart  2,  1894. 
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JSoehtfeUow  f  SeoU  for  petitioner. 

No  appearance  for  respondent. 

Granger,  G.  J. — ^The  return  to  the  writ  shows  that  the  petitioner  was 
adjudged  guilty  of  oontempt  for  the  yiolation  of  an  injunction  issued  in  an 
action  wherein  the  state  of  Iowa  was  plaintiff  and  S.  J.  Applegate  was 
defendant,  and  in  which  this  petitioner  was  not  a  party.  The  facts  in  this 
ease  bring  it  olearly  within  the  rule  announced  in  Buhlman  v.  Humphrey, 
86  Iowa,  597,  53  N.  W.  Bep.  318,  which  was  since  followed  in  Newcomer  v. 
Tucker,  56  N.  W.  Bep.  499.  The  rule  of  these  cases  has  been  announced 
since  the  trial  of  the  contempt  proceeding  in  the  district  court.  Following 
the  rule  of  those  oases,  the  writ  in  this  proceeding  is  sustained,  and  the 
jndgment  revsbsbd. 


John  Mara  y.  John  Buoensll,  Appellant.  |  9?  ^ej 


Etidknok  not  pressrysd  by  bill  of  szoxpnoNs:  assignment  of  errors 

TOO  GENERAL. 

Appeal  from  Whmeaheik  District  CouH.—HoN.  W.  A.  Hott,  Judge. 

Tttbsday,  February  6,  1894. 

AonoN  to  recoyer  damages  for  the  breach  of  a  contract  by  which  the 
defendant  bargained  and  sold  to  the  plaintiff  and  one  Henry  Elliot  certain 
real  estate  and  personal  property.  There  was  a  trial  by  jury,  and  a  yer- 
diet  and  judgment  for  plaintiff  for  one  hundred  and  sixteen  dollars,  and 
defendant  appeals.— 4l/*rm«l. 

B,  B.  Acres  for  appellant. 

Oeo,  W.  Adams  for  appellee. 

BoTHROOE,  J. — ^It  appears  from  the  abstract  of  appellant  that  the  eyi- 
dence  in  the  case  was  not  preseryed  by  a  bill  of  exceptions,  and  no  eyidence, 
excepting  a  single  item  thereof,  is  set  out  in  the  abstract.  As  it  is  con- 
ceded that  there  was  no  bill  of  exceptions  making  the  eyidence  of  record, 
the  case  must  be  considered  here,  if  at  all,  upon  iihe  pleadings  and  the 
instructions  of  the  court.  The  assignment  of  errors  is  in  these  words: 
"First,  the  court  erred  in  giying  the  instructions  it  did  to  the  jury;  second, 
the  court  erred  in  sustaining  objections  to  the  defendant's  testimony; 
third,  the  court  erred  in  oyerrullng  defendant's  motion  for  new  trial; 
fourth,  the  verdict  is  contrary  to  law."  We  haye  repeatedly  held  that 
assignments  of  error  in  this  general  form  are  insufficient  to  raise  any  ques- 
tion in  this  court.  We  need  not  cite  the  cases.  See  Code,  section  3207, 
and  cases  collected  in  McGlain's  Digest    The  judgment  of  the  distriot 

eourt  is  AFFIRMED. 
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0.  W.  FnucoBa  t.  Cabl  Hnm  and  Sophia.  Bjxm,  Defendants;  J.  L 
Oabb  Thrishtwq  MAOHm  Computt,  Appellants. 

Appeal  DismsaiD:  less  teak  oni  hundred  dollars  dt  oohtrotebst: 

HEEDLESS  AMENDMEHT  TO  ABSTRACT  AND  RESULTINe  TRANSCRIPT  TAXED 
TO  APPELLEE. 

Appeal  firom  Butm  Vista  District  OcNirl.— Hon.  Lot  THOXASy  Jodge. 

Tuesday,  February  6, 1894. 

Action  in  eqnitj  for  Jndgment  on  three  promissory  notes  aggregating 
three  thoosand,  three  hundred  and  sixty  dollars,  exeoated  by  the  defend- 
ant Carl  Hintz  to  Doris  Peters  or  order,  in  oonsideration  for  certain 
land  purchased  from  William  Peters .  Also  for  decree  foreclosing  a  mort- 
gage on  said  land,  execated  by  the  defendants  to  secure  said  notes.  The 
plaintiff  alleges  that  said  notes  were  transferred  to  him  before  maturity, 
and  that  he  is  the  owner  thereof.  The  defendants  answered,  admitting 
the  execution  of  said  notes  and  mortgage,  and  alleging  as  defense,  in 
substance,  as  follows:  That,  at  the  time  of  the  execution  of  said  notes 
and  mortgage,  they  were  deposited  with  the  plaintiif  in  pursuance  of  a 
written  agreement  set  out,  to  be  held  by  him  in  trust;  that  if  said  Doris 
and  William  Peters  would  perfect  the  title  to  said  land  within  one  year, 
and  present  a  satisfactory  abstract,  the  money  paid  and  the  notes  and 
mortgage  were  to  be  deliyered  to  Doris  and  William  Peters,  otherwise 
they  were  to  be  returned  to  Carl  Hints.  The  defendants  allege  that  the 
plaintiff  has  no  other  interest  in  said  money  and  notes,  and  that  the 
title  to  said  land  was  not  perfected  as  agreed  upon.  Plaintiff,  in  reply, 
denies  that  the  title  was  not  perfected,  and  alleges  that  he  notified  the 
defendants  that  he  was  going  to  turn  OTcr  said  money,  notes  and  mort- 
gage, and  that  no  objection  was  made.  InterYcner,  after  alleging  that 
William  Peters  was  indebted  to  it  on  two  promissory  notes  for  two  hun- 
dred and  twenty-six  dollars  each,  one  due  January  1,  1889,  and  one  Jan- 
uary 1, 1890,  alleges,  in  substance,  as  follows:  That  at  the  time  the  two 
hundred  dollars  was  paid  by  the  defendants  on  the  land  and  said  notes 
and  mortgage  were  executed  and  deposited  with  the  plaintiff,  to  wit, 
December  4,  1888,  it  was  agreed  between  the  plaintiff,  F.  H.  Helsel, 
attorney  for  intenrener,  and  Doris  and  William  Peters  that  the  notes  of 
defendant  were,  in  fact,  the  property  of  William  Peters;  that  the  plaintiff 
should  hold  the  same  until  the  title  to  said  land  should  be  perfected,  and, 
if  the  same  should  be  perfected,  and  the  notes  become  the  property  of 
William  Peters  or  Doris  Peters,  that  they  should  still  be  held  by  plaintiff, 
and  whateyer  payment  should  be  made  on  the  same  should  be  turned  OTor 
to  intervener  on  said  two  notes  until  the  same  were  paid;  that  in  con- 
formity with  said  agreement  intervener  received  from  plaintiff,  on  or  about 
April  11, 1889,  for  William  and  Doris  Peters,  two  hundred  and  forty  dol- 
lars out  of  the  proceeds  of  the  sale  of  said  land;  "that  on  or  about  the 
time  the  interest  became  doe  on  the  notes  sued  on  by  the  plaintiff  the 
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said  defendant,  Carl  Hintz,  toldO.  W.  Fillmore  that  he  was  ready  to  pay 
the  interest  on  said  notes  if  he  oonld  have  the  same  indorsed,  and  the 
said  Fillmore  said  he  did  not  know  where  they  were,  and  the  said  Carl 
Hintz  deposited  the  money — ^two  hundred  and  thirty-flve  dollars  and 
twenty  oents — ^in  the  Farmers'  Bank  at  Peterson,  Iowa;  that  on  or  abont 
the  twenty-second  day  of  May,  1890,  your  intenrener  reoeived  from  said 
Doris  Peters  an  order  in  writing^  as  follows: 

"Salsm,  Oregon,  May  22nd,  1890. 

"Pay  to  the  order  of  the  J.  I.  Case  Threshing  Machine  Co.,  of  Baoine, 
Wis.,  two  hundred  and  thirty-flTe  and  20-100  dollars,  or  amount  deposited 
in  my  name.  Doris  Pstbbs. 

"To  Farmers'  Bank,  Peterson,  Iowa.'' 

"Witness,  B.  A.  D.  Sofkbih." 

That  on  said  order  the  intenrener  was  paid  the  interest  deposited  by 
Carl  Hintz  on  the  notes  sued  on  by  the  said  plaintiff,  vie.,  two  hundred 
and  thirty-five  dollars  and  twenty  cents;  that,  after  allowing  the  credits 
from  the  sources  as  aforesaid,  there  remains  due  on  the  first  note,  and 
unpaid,  the  sum  of  fifty-one  dollars  and  fifty-four  cents,  and  on  the  sec- 
ond note  the  sum  of  four  dollars,  with  interest  on  both  of  said  notes, 
together  with  attorney's  fees."  Intenrener  further  alleges  that,  if  plain- 
tiff purchased  said  notes  as  he  claims,  he  did  so  with  full  knowledge  of  the 
matters  set  out  in  its  petition,  and  subject  to  said  agreement ;  that  William 
Peters  is  the  actual  owner  of  said  notes,  subject  to  said  agreements;  and 
that  he  and  Doris  Peters  are  nonresidents  of  this  state.  Intervener  asks 
that  the  notes  sued  on  be  declared  the  property  of  William  Peters,  subject 
to  the  rights  of  Carl  Hintz  and  of  intenrener;  that  William  and  Doris 
Peters  be  made  parties;  that  intervener  have  judgment  against  William 
Peters  in  the  sum  of  fifty-five  dollars  and  fifty-four  cents,  together  with 
interest,  attorney's  fees,  and  costs;  that  a  writ  of  attachment  issue 
against  the  property  of  William  Peters,  and  the  notes  sued  on  be  levied 
on  and  sold  to  satisfy  the  claims  of  intervener,  or  that  they  be  held  by  the 
plaintiff,  as  trustee,  for  intervener;  and  that  plaintiff's  action  be  dis- 
missed. Plaintiff,  in  answer  to  said  petition  of  intervention,  admits  that 
William  Peters  sold  the  land  to  Carl  Hintz;  that  he  afterwards  deeded  it 
to  Doris  Peters;  admits  the  execution  of  the  notes  and  mortgage;  and 
that  Peters  and  wife,  Doris,  executed  a  deed  to  Carl  Hintz,  and  that  two 
hundred  and  forty  dollars  was  paid  to  intervener.  He  denies  every  other 
allegation  in  said  petition,  and  specifically  denies  that  an  agreement  was 
entered  into  as  alleged.  Judgment  and  decree  of  foreclosure  were  entered 
in  favor  of  plaintiff  against  the  defendant,  and  judgment  dismissing  inter- 
vener's petition,  and  for  costs.    Intervener  alone  appeals. — DUmiss^ 

Ernest  C,  Herrieh  for  appellant. 

Farker  f  Bicihardson  for  appellee. 

Given,  J. — I.  The  first  question  presented  by  the  record  is  whether 
this  court  has  jurisdiction.     Code,  section  8173,  provides;     "But  no 
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appeal  shall  be  taken  in  any  eaase  in  whieh  the  amount  in  oontroyenj 
between  the  parties,  as  shown  by  the  pleadings,  does  not  exceed  one  hun- 
dred dollars,  unless  the  trial  judge  shall  certify  that  such  cause  inyolyes 
the  determination  of  a  question  of  law  upon  which  it  is  desirable  to  have 
the  opinion  of  the  supreme  court,  but  this  limitation  shall  not  affect  the 
right  of  appeal  in  any  cause  in  which  is  inyolyed  any  interest  in  real  prop- 
erty." There  is  no  question  but  that  an  appeal  would  lie  from  the  judg- 
ment in  fayor  of  the  plaintiff  against  the  defendants,  but  no  appeal  has 
been  taken  from  that  judgment.  The  contention  is  whether  the  amount 
in  oontroyersy  between  intervener  and  plaintiff  exceeds  one  hundred  dol- 
lars. It  is  admitted  in  the  petition  of  intervention  that  two  payments 
were  made  upon  the  two  notes  of  William  Peters  to  intervener,  one  of  two 
hundred  and  thirty-five  dollars  and  twenty  cents,  and  one  of  two  hundred 
and  forty  dollars,  and  that,  allowing  these  credits,  only  fifty- five  dollars 
and  fifty-four  cents,  with  [interest,  remains  unpaid.  It  is  for  this  amount 
that  intervener  asks  judgment,  and  that  the  notes  sued  upon  be  held  sub- 
ject to  the  payment  thereof.  The  notes  sued  upon  'provide  for  seven  per 
cent,  interest,  payable  annually,  "principal  and  iijterest  payable  at  Peter- 
son Bank,  Peterson,  Iowa."  The  petition  of  intervention  shows  that,  about 
the  time  the  first  year's  interest  became  due,  Mr.  Hintz  informed  plaintiff 
that  he  was  ready  to  pay  the  interest  if  he  could  have  the  same  indorsed  on 
the  notes,  and  that  plaintiff  told  him  that  he  did  not  know  where  the  notes 
were,  whereupon  Mr.  Hintz  deposited  the  sum  of  two  hundred  and  thirty- 
five  dollars  and  twenty  cents  in  said  bank  in  payment  of  said  interest. 
That  afterward  Doris  Peters,  to  whom  the  notes  were  payable,  sent  the 
written  order  set  out  to  intervener  on  the  bank  for  said  money,  and  that 
on  said  order  the  same  was  paid  to  intervener  on  account  of  the  indebted- 
ness of  WiUlam  Peters.  Intervener  concedes  that,  if  it  is  allowed  to  retain 
the  two  hundred  and  thirty-five  dollars  and  twenty  cents,  there  is  less  than 
one  hundred  dollars  due  to  it,  but  contends  that,  as  plaintiff  denies  the  trust 
alleged  by  intervener,  he  is  insisting,  as  against  intervener,  that  he,  and 
not  intervener,  is  entitled  to  said  two  hundred  and  thirty-five  dollars  and 
twenty  cents;  therefore,  that  that  amount  is  in  controversy.  It  will  be 
observed  that  intervener  admits  the  receipt  of  the  two  hundred  and  thirty- 
five  dollars  and  twenty  cents,  and  we  think  the  pleadings  fail  to  show  that 
its  right  to  that  amount  is  questioned  by  any  of  the  parties  to  the  action. 
Peters  and  wife,  together  with  the  plaintiff  and  the  defendants,  were  made 
parties  defendant  to  the  petition  of  intervention.  Neither  Peters  and 
wife  nor  the  defendants  answered  the  petition,  nor  do  the  defendants 
make  any  claim  for  a  credit  on  account  of  the  deposit  of  said  two  hundred 
and  thirty-five  dollars  and  twenty  cents  as  against  the  plaintiff,  nor  ask  to 
recover  the  same  from  the  intervener.  The  plaintiff  makes  no  claim  to  said 
two  hundred  and  thirty-five  dollars  and  twenty  cents,  nor  does  he  deny  the 
right  of  intervener  to  keep  the  same.  That  payment  to  intervener  was  by 
direct  authority  from  Mrs.  Peters,  the  payee  in  the  notes,  and  was  made  on 
behalf  of  her  husband,  and  on  account  of  his  indebtedness  to  intervener. 
Whether  this  payment  of  two  hundred  and  thirty-five  dollars  and  twenty 
cants  was  made  in  pursuance  of  the  agreement  alleged  by  intervener  or 
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simply  because  of  the  indebtedness  of  Mr.  Peten  to  interTener,  we  need 
not  inquire,  nor  need  we  inquire  as  to  the  reasons  for  or  effect  of  not  allow- 
ing this  payment  as  a  credit  to  defendant  Carl  Hintz.  Our  jurisdiction 
depends  entirely  upon  whether  it  is  shown  by  the  pleadings  that  there  is 
an  amount  in  oontroyersy  exceeding  one  hundred  dollars.  As  no  one 
questions  intervener's  right  to  retain  this  two  hundred  and  thirty- fiye  dol- 
lars and  twenty  cents,  which  it  admits  having  received,  it  is  entirely  clear 
that  the  amount  in  controversy  between  intervener  and  plaintiff  is  much 
less  than  one  hundred  dollars.  It  follows  from  this  conclusion  that  the 
appeal  must  be  dismissed. 

n.  Intervener  appellant  moves  to  strike  all  of  plaintifiTs  additional  ab- 
stract, except  the  first  page  and  part  of  the  tiiird  and  ninth  pages,  and  to  tax 
the  costs  thereof  and  of  appellant's  amendment  to  abstract,  and  the  costs 
of  the  transcript  of  the  evidence,  to  the  plaintiff  upon  the  ground  that  his 
additional  abstract  was  unnecessary.  While  the  controlling  issue  between 
the  intervener  and  plaintiff  was  whether  the  contract  alleged  by  intervener 
had  been  made,  the  facts  relating  thereto  were  so  blended  with,  and  based 
upon  the  facts  bearing  upon  the  issues  between  plaintiff  and  defendants 
that  it  was  difficult  to  abstract  the  evidence  without  including  that  per- 
taining to  the  issues  between  plaintiff  and  defendants.  While  the  leaning 
of  the  abstracter  is  apparent  in  both  absti^cts,  we  are  led  to  conclude, 
upon  our  careful  examination  of  both  abstracts  and  the  transcript,  that 
appellant's  abstract  was  sufficiently  full  and  correct,  except  as  to  parts 
admitted  in  the  motion,  and  that  appellee's  additional  abstract,  except  the 
first  page  and  half  of  the  third  and  ninth  pages,  was  unnecessary.  The 
filing  of  this  additional  abstract  rendered  appellant's  amendment  and  the 
transcript  of  the  evidence  necessary.  We  think  this  motion  should  be 
sustained,  and  that  the  costs  of  the  additional  abstract,  except  as  to  two 
pages  thereof,  and  of  the  appellant's  amended  abstract,  and  the  costs  of 
the  transcript  of  the  evidence,  should  be  taxed  to  the  plaintiff  appellee. 
DismssKD. 


Llotd  Hikeli  v.  Walter  I.  Smith,  Judge. 

Proyiko  a  sale  in  first  building,  "South  of  Commercial  hotel  on  W.  street, 
Atlantic,"  is  not  proof  of  one  on  lot  21,  block  26.  No  liability  for 
violating  an  injunction  to  which  one  is  not  a  party,  nor  for  sales 
made  by  one  believed  to  be  his  wife,  in  his  absence. 

WiDNSSDAT,  Fkbruabt  7, 1894. 

This  is  an  action  of  oerUarari  to  test  the  legality  of  certain  proceed- 
ings wherein  the  plaintiff  was  adjudged  guilty  of  contempt. — Bwersed, 

Bochtfellow  f  Scott  for  plaintiff. 

H,  Q.  Curtii,  T.  B,  Swan  and  /.  E,  Bruce  for  defendant. 
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QiYiw,  J.— L  We  hsTO  no  argument  in  behalf  of  the  defendant. 
The  retnm  of  the  defendant  to  the  writ  shows  that  on  April  9,  1891,  a 
decree  was  dnly  entered  by  the  district  ooort  of  Cass  county  in  the  ease 
of  the  State  of  Iowa  v,  Henry  Davenport  and  Ckauneey  Slater,  finding  that 
Henry  Dayenport  had  maintained  a  nuisance  on  lot  21,  block  26,  Atlantic 
City,  Iowa,  as  charged  in  the  petition.  It  was  adjudged  by  the  court  that 
the  buildings  and  erections  on  said  lot  "are  hereby  perpetually  enjoined^as 
places  for  selling  and  keeping  for  sale  intoxicating  liquors  in  violation  of 
law."  Henry  Davenport  and  Ghauncey  Slater  were  perpetually  enjoined 
from  keeping  or  using  said  place  for  the  sale  of  intoxicating  liquors,  and 
Davenport  was  enjoined  from  being  concerned  in  the  illegal  sale  of  intox- 
icating liquors  within  the  county  or  elsewhere  within  the  fifteenth  judicial 
district.  The  plaintiff  contends  that  the  court  acted  illegally  and  without 
jurisdiction  in  adjudging  him  guilty  of  a  violation  of  said  injunction  in  this: 
That  there  was  an  entire  want  of  evidence  tending  to  show  that  the  plaintiff 
had  in  any  manner  violated  said  injunction ;  that  plaintiff  was  not  a  party 
to  the  action  in  which  the  injunction  issued,  and  it  is  not  addressed  to  him, 
nor  was  he  in  any  way  included  within  the  terms  of  the  injunction.  The 
evidence  upon  which  the  plaintiff  was  adjudged  guilty  of  contempt  is 
briefly,  and  in  substance  this:  One  Wallace  testified:  "Enow  the 
Chaunoey  Slater  building  on  "Walnut  street,  city  of  Atlantic,  Iowa.  It  is 
on  lot  21,  block  26."  One  Macy  testified:  "I  was  in  the  first  building 
south  of  the  Commercial  Hotel,  on  Walnut  street  in  the  city  of  Atlantic, 
Iowa,  on  August  4,  1891.  I  was  alone.  I  bought  one  bottle  of  beer 
from  a  young  man  in  there.  Don't  know  his  name."  On  cross-exami- 
nation he  stated  that  he  was  in  there  on  August  6,  1891.  "Bought  some 
beer  the  second  time  from  a  lady."  He  was  unable  to  describe  the  lady, 
or  to  say  who  she  was,  further  than  that  he  was  informed  that  it  was  Mrs. 
Hinkle.  He  stated  that  Mr.  Hinkle  was  not  in  there.  The  only  addi- 
tional evidence  was  the  decree  rendered  in  the  original  action.  There  is 
no  evidence  to  show  that  the  place  where  Macy  bought  the  beer  was  the 
Slater  building,  or  that  it  was  on  lot  21,  block  26;  nor  is  there  any  evi- 
dence whatever  to  show  that  this  plaintiff  had  anything  to  do  with  the 
keeping  of  the  Slater  place,  or  even  of  the  place  where  Macy  bought 
beer,  except  that  some  one  informed  Macy  that  the  woman  who  waited  on 
him  was  a  Mrs.  Hinkle.  It  seems  to  us  very  clear  that  the  evidence  as 
shown  by  the  return  of  the  defendant  entirely  failed  to  show  that  plaintiff 
had  violated  said  injunction.  There  being  an  entire  absence  of  evidence, 
we  think  the  court  proceeded  illegally  in  entering  the  judgment  against 
the  plaintiff,  and  said  judgment  Is,  therefore,  ebvibsbd. 
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State  or  Iowa  v.  Cunt  Braqo,  Appellant. 

Ck>NyiOTIOK  FOB  UQUOB  NX7I8ANOS:   NO  BRBOB  8H0WN  BT  TBAN80BIP7. 

Appwlfnm  Folk  DittHei  Court.— Hon.  C.  P.  Holmes,  Judge. 

Thubsdat,  Febbuabt  8, 1894. 

AffinMd, 

Peb  CuBiAif .—The  defendant  was  aoonsed  by  information  of  the 
orime  of  owning  and  keeping  intoxicating  liquor  with  intent  to  sell  the 
same  in  violation  of  law.  We  infer  from  the  record  and  the  law  that  he 
was  convicted  of  the  crime  charged  in  justice's  court,  and  appealed  to  the 
district  court.  He  was  found  guilty  in  that  court,  and  adjudged  to  pay  a 
fine  of  fifty  dollars  and  costs,  and  to  be  imprisoned  in  the  county  jail  for 
a  specified  time  if  the  fine  and  costs  were  not  paid.  From  that  judgment 
he  appeals  to  this  court.  The  cause  is  submitted  to  us  on  a  transcript  of 
the  information,  judgment,  notice  of  appeal,  and  appeal  bond.  We  have 
inspected  the  record  before  us,  without  discovering  any  error  prejudicial 
to  tiie  defendant.    The  judgment  is,  therefore,  aiubmed. 


State  or  Iowa  y.  Claba  Buffneb,  Appellant. 

CONVIOTION  FOBKEEPma  HOUSE  OF  ILL  FAKE:    NO  ERBOB  DI800VEBED  IN 
PABTIAL  TBANSCBIPT. 

Appeal  from  Polk  Distriot  Court.— Hon.  C.  P.  Holmes,  Judge. 

Thxtbsdat,  Febbuabt  8, 1894. 

Indictment  for  keeping  house  of  ill  fame.    Verdict  of  guilty,  and  a 
judgment  of  imprisonment,  from  which  the  defendant  appealed. — Affirmed, 

The  cause  was  submitted  by  the  attorney  general  on  a  transcript,  no 
further  appearance  being  made. 

Peb  Cubiam. — ^The  transcript  is  a  partial  one,  the  evidence  not  being 
included.    An  examination  of  it  discloses  no  error  and  the  judgment  is 

AFFHtMID. 
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State  of  Iowa  t.  Robert  Calahan,  Appellant. 
€k>NyionoN  fob  assattlt  to  mxtbdeb:  no  error  discovered  ik  partial 

TRANSCRIPT. 

Appeal  flrom  Folk  District  Court.— Bov,  W.  F.  Conrad,  Judge. 

Fridat,  Februart  9,  1894. 

Indictment  for  an  assault  with  intent  to  eommit  mnrder.  The  de- 
fendant appeals  from  a  oonviotion  and  jadgment  of  imprisonment  in 
the  penitentiary.  The  oanse  was  submitted  on  a  partial  transcript, 
without  the  evidenoe,  or  instruetions  of  the  oourt.— ^jlrsMd. 

No  appearanoe  for  appellant. 

Per  Gxtriam.— We  haTe^examined  the  record,  as  the  law  requires,  and, 
flnding  no  error,  the  judgment  is  AFFiRiaBD. 


Frank  T.  Gampbell,  Spencer  Smith  and  Peter  A.  Det,  Railroad  Com- 
missioners In  and  For  the  State  of  Iowa,  Y.  CmcAOO,  Mnr 
WAX7KEE  &  St.  Paxtl  Bailwat  Company,  Appellant. 

Action  to  compel  conformity  to  maximum  rate  schedule:  second 
appeal^  53  N.  W.  Bep.  361,  followed. 

Appeal  from  Lifon  District  Court.— Bov.  Georoe  W.  Wakefield,  Judge. 

Tuesday,  May  8, 1894. 

Action  in  equity  to  eompel  the  defendant  to  conform  its  charges  to 
the  schedule  of  maximum  rates  made  by  the  board  of  railway  commission- 
ers, and  applicable  to  its  road.  Judgment  was  rendered  in  favor  of  the 
plaintiffs.    Defendant  appeals. — Affirmed. 

John  W.  Cory  and  Oeorge  E,  Clarke  for  appellant. 

John  F.  BUm»t  Attorney  General,  and  B,  G,  McMillan,  County  Attor- 
ney, for  appellees. 

GiTEN,  J. — ^This  case  was  before  this  court  on  a  former  appeal  by  the 
plaintiffs  from  a  judgment  dismissing  theii  petition,  the  case  having  been 
submitted  below  on  the  pleadings  and  on  an  agreed  statement  of  facts. 
See  53  N.  W.  Bep.  351.  Said  judgment  being  reversed,  and  the  case  re- 
manded, it  was  again  submitted  on  the  same  pleadings  and  agreed  state- 
ment of  facts,  and  judgment  rendered  in  favor  of  the  plaintiffs,  from 
which  defendant  prosecutes  this  appeaL    The  case  is  now  before  us  upon 
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the  same  abstract  and  argnments  as  on  the  former  sabmission,  and  no 
other  or  di£ferent  questions  are  presented.  A  careful  review  of  those 
questions  fails  to  discover  to  us  any  reason  for  changing  the  conclusions 
announced  in  the  former  opinion,  and,  the  judgment  now  appealed  from 
being  in  harmony  with  that  opinion,  it  is  atfirmxd. 


A.  P.  Paokabd,  Appellant,  y.  Pbbmslia  Paoeabd. 

Facts  hxld  kot  to  justift  dbsebtiok  bt  wifi. 

Appeal  from  Calhaum  District  Gtmrt— Hon.  Chables  D.  Goldsioth, 

Judge. 

WxDViSDATy  Mat  9,  1894. 

AcnoK  for  divorce  on  the  ground  of  desertion.  The  defendant,  by 
cross  petition,  seeks  a  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment. The  district  court  dismissed  both  petitions,  and  the  plaintiff 
appealed. — Beversed. 

M,  B,  MoCrary  for  appellant. 

No  appearance  for  appellee. 

Qbakgsb,  J. — ^The  plaintiff  and  defendant  were  married  in  February, 
1880,  she  being  the  plaintiff's  second  wife.  By  the  plaintiff's  prior  mar- 
riage he  had  five  children.  The  parties  lived  together  until  November, 
1889,  when  the  defendant  left  the  plaintiff.  This  action  was  commenced 
in  February,  1892,  charging  willful  desertion  against  the  defendant.  The 
answer  denies  the  averments  of  the  petition  as  to  desertion,  and  by  a  cross 
petition  charges  cruel  and  inhuman  treatment,  with  a  prayer  for  divorce. 
The  district  court  denied  relief  to  both  parties.  The  defendant  has  not 
appealed,  and  the  adjudication  in  the  district  court  is  conclusive  as  to  her 
on  her  claim  for  a  divorce.  The  appeal  by  the  plaintiff  is  from  the  action 
of  the  court  in  dismissing  his  petition,  and  hence  the  question  before  us 
is  that  of  a  willful  desertion  by  the  defendant.  The  fact  that  -she  left  the 
plaintiff  and  lived  apart  from  him  for  more  than  two  years  before  the  com- 
mencement of  this  action  is  not  in  dispute.  With  the  condition  of  the  rec- 
ord, the  plaintiff  is  entitled  to  a  divorce  if  the  separation  amounts  to  a 
willful  desertion,  and  the  continued  absence  was  without  reasonable  cause. 
The  evidence  on  the  part  of  the  plaintiff,  standing  alone,  clearly  estab- 
lishes these  facts.  The  only  excuse  for  the  separation  is  tha  showing 
made  on  the  part  of  the  defendant  in  support  of  her  cross  petition,  which 
evidence  was  also  probably  intended  to  refute  that  of  the  plaintiff  as  to  a 
willful  desertion.  It  may  be  said  that  the  evidence  came  far  short  of 
establishing  either  cruel  or  inhuman  treatment  on  the  part  of  the  plaintiff, 
within  the  legal  acceptation  of  the  terms.  It  is  true  that  the  parties  did 
not  live  pleasantly  together;  nor  is  it  to  be  said  that  there  was  anything 
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Mrionslj  nnpleataiit.  She  wj9  Uul  he  wm  orou  and  snikj  to  her.  In 
testimonf  she  taid,  "I  asked  him  one  time  when  he  was  going  to  Lake 
City,  if  he  was  going.  Said  he,  T-a-s.'  I  asked  him  why  he  wonld  not 
renew  a  note  to  my  sister,  and  he  said  I  was  enough  to  make  a  dog  siek  to 
haye  aroond.  Mr.  Paekard's  family  treated  me  rather  eoolly  at  first 
Some  of  them  treated  me  kindly,  and  others  did  not*  The  summer  before  I 
left  there,  I  was  stmokby  the  youngest  boy.  He  had  a  map,  and  I  told 
him  three  times  to  put  it  down.  I  oame  to  put  my  hand  on  his  shoulder, 
and  he  slapped  me  in  the  face,  and  broke  my  glasses,  and  it  was  quite  a 
while  before  I  oould  haye  them  to  use.  I  reaohed  them  to  Mr.  Paokard 
to  haye  them  fixed,  and  he  asked  me  how  they  got  broken,  and  I  told  him 
the  same  story  that  I  told  before  the  oourt,  and  he  made  no  reply  what- 
oyer."  At  one  time  when  she  was  going  to  Illinois  on  a  yisit  she  asked 
him  for  three  or  four  dollars,  and  he  only  gaye  her  one,  and  said:  "I 
am  not  going  to  furnish  you  money  to  go  yisiting  with."  She  oomplains 
of  the  doors  being  left  open,  and  that  they  did  not  oooupy  the  same 
sleeping  apartments  for  about  a  year  before  the  separation.  In  muoh  of 
the  testimony  she  is  not  i>ositiye,  and  in  the  more  important  part  she  is 
contradicted  by  other  eyidence.  If  the  son  struck  her, — ^whioh  in  eyidenoe 
he  denies, — ^it  does  not  appear  that  the  plaintiff  knew  of  it,  or  in  any  way 
encouraged  or  permitted  such  treatment.  Nor  does  it  appear  that  the , 
plaintiff  was  in  fault  for  their  occupying  separate  sleeping  apartments. 
A  sister  of  the  defendant  liyed  with  them  during  nearly  all  of  their  mar- 
ried life,  and  the  plaintiff  eyidently  entertained  a  dislike  toward  her, 
while,  between  the  sisters,  there  was  a  warm  attachment  and  a  purpose 
to  liye  together.  The  following  from  the  testimony  of  the  defendant  quite 
clearly  indicates  the  principal  cause  of  the  separation.  "I  left  two  years 
ago,— two  or  three  years  ago  last  Noyember.  Can't  say  for  certain.  Think 
three  years  ago.  He  spoke  in  the  morning  after  I  came  back  from  Illinois, 
and  wanted  to  know  whose  carpet  that  was  on  the  floor.  I  said  it  was  my 
sister's.  He  said,  'I  want  you  to  take  that  carpet  up,  and  want  you  to  do 
it  now.'  I  said,  'When  I  get  around,  I  will  attend  to  it;'  but  I  said,  'When 
that  carpet  goes,  I  shall  go  with  it.'  My  mind  was  not  made  up  when  I 
came  back.  I  don't  know —  Tes,  my  mind  was  made  up,  when  I  found  my 
sister  could  not  stay  with  me,  not  to  liye  with  him  any  longer;  but  there 
was  other  circumstances  connected  with  it."  We  think  the  separation  by 
the  defendant  without  legal  justification,  and  that  desertion  and  absence 
without  reasonable  cause  are  shown  by  the  eyidence,  for  which  the  plain- 
tiff is  entitled  to  a  diyorce.  It  may  be  stated  that  defendant,  in  terms, 
says  she  would  not  again  liye  with  the  plaintiff.  The  cause  is  remanded 
to  the  district  court  for  a  decree  in  accord  with  this  opinion*    fiKVSBSED. 
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J.  E.  Curtis  ▼.  0.  Qxm,  Appellant. 

Ck>NTBACrF  TO  SELL  LAND:   FOBIXITUBB  FOB  DSFAUI^  IN  PATVENT:   EXTEN- 
SION:  FACTS  HELD  NOT  TO  WABBANT  FOBFBITUBS. 

Appeal  fiom  Calhoun  Distriei  Ccmr^.^HoN.    Chables  D.   GtoLDSiUTH, 

Jadge. 

Thxtbsdat,  Mat  10, 1894. 

Tms  oanse  was  tried  below  as  an  equitable  action,  and  is  to  be  so 
tried  in  this  court.  On  the  tenth  day  of  November,  1881,  one  Isaao  H. 
Knox  entered  into  a  written  contract  with  the  defendant,  whereby  he 
agreed  to  sell  to  him  one  hundred  and  sixty  acres  of  land  in  Calhonn 
county  for  an  agreed  price  of  five  hundred  and  sixty  dollars,  the  payments 
to  be  one  hundred  and  forty  dollars  in  hand,  and  the  balance  to  be  in 
four  annual  payments  of  one  hundred  and  five  dollars  each.  At  the  con- 
clusion of  the  payments  defendant  was  to  receive  a  special  warranty  deed. 
The  contract  of  sale  contains  a  provision  for  a  forfeiture  in  case  of  a 
failure  to  make  any  of  the  payments  specified,  or  of  taxes  due  on  the 
land.  Defendant  made  the  first  annual  payment,  due  November  10, 1883. 
The  other  payments  have  not  been  made.  Isaac  H.  Knox,  deceased,  and 
C.  Gordon  Enox  succeeded  to  his  interest  in  the  land.  On  the  sixth  day 
of  October,  1890,  G.  Gordon  Enox  elected,  upon  notice  to  defendant,  to 
take  a  forfeiture  of  the  contract.  On  the  eighteenth  day  of  October, 
1890  G.  Gh>rdon  Enox  and  wife  conveyed  their  interest  in  the  land  to  the 
plaintiff,  and  on  the  twenty-ninth  of  the  same  month  this  suit  was  com- 
menced to  recover  possession.  The  pleadings  present  issues  of  facts  to 
be  further  noticed  in  the  opinion,  and,  upon  the  trial,  judgment  was 
entered  for  the  plaintiff,  and  the  defendant  appealed.~.fi6O0r«Mi. 

M.  B.  f  /.  B,  MoCrary  for  appellant. 

/.  C.  Kerr  for  appellee.  ^ 

Gbanqeb,  G.  J.— Dates  are  quite  important  in  this  case.  The  con- 
tract of  sale  was  made  in  1881.  The  immediate  conveyance  on  which 
Isaac  Enox  then  relied  to  enable  him  to  make  a  conveyance  to  defendant 
under  the  terms  of  his  contract  was  a  deed  from  the  Dubuque  Pacific 
Bailway  Gompany  to  him.  This  title  was  based  on  a  grant  of  land  by 
congress  to  aid  in  the  construction  of  a  railroad  from  Dubuque  to  Sioux 
City.  The  deed  to  Enox  was  dated  June  14,  1868.  The  abstract  of  title 
attached  to  the  petition,  after  presenting  a  chain  of  title  from  the  United 
States,  through  the  state  of  Iowa  and  the  Dubuque  Pacific  Bailway  Gom- 
pany, to  Isaac  H.  Enox,  under  the  deed  of  June  14,  1859,  also  presents 
another  chain,  entirely  distinct  from  the  United  States,  through  the  state 
of  Iowa,  Galhoun  county,  and  the  American  Emigrant  Company  to  James 
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Callanan  aad  J.  C.  Sayery,  and  from  them,  \>j  qnltclaim  deed,  to  thit 
plaintiff,  January  18,  1890.  In  the  petition,  as  originally  filed,  plaintiff 
in  general  terms  ayerred  that  he  was  the  absolute  owner  in  "fee  simple" 
of  the  land,  without  ayerring  on  what  oonveyanoe  he  relied,  and  thereon 
sought  his  judgment  of  forfeiture  and  for  possession.  The  answer,  in 
avoidance  of  the  claim  of  forfeiture,  pleaded  an  extension  of  the  time  of 
payment  by  agreement.  At  the  conclusion  of  the  evidence  the  plaintiff 
filed  an  amendment  to  his  petition  as  an  additional  count,  making  specific 
averment  of  title  under  the  chain  terminating  in  the  conveyance  by  Calla- 
nan and  Savery  to  plaintiff  under  date  of  January  18,  1890,  and  saying 
«that  thereby  the  title  to  said  land  vested,  and  still  vests,  in  plaintiff.'' 
The  American  Emigrant  Company  was  the  immediate  grantor  of  Callanan 
and  Savery,  and  this  company  instituted  suit  against  this  defendant  to 
quiet  its  title  to  the  land  in  the  district  court  of  Calhoun  county,  basing 
its  claim  of  title  on  a  swamp-land  grant  by  congress  under  date  of  Sep- 
tember 28.  1850.  May  10,  1888,  the  district  court  entered  its  decree 
establishing  the  title  in  the  company.  Plaintiff,  in  his  abstract  of  title, 
makes  this  decree  a  part  of  his  chain  of  title,  and  in  his  amendment  to  his 
petition  he  sets  out  the  decree  as  a  basis  of  title.  It  was  the  contention 
as  to  the  title,  and  the  suit  for  its  settlement,  that  caused  the  neglect  to 
make  the  payments,  for  otherwise  the  defendant  was  at  all  times  ready  to 
make  such  payments,  and  has  since  the  commencement  of  this  suit — ^the 
title  of  the  Emigrant  Company  being  now  in  the  plaintiff,  as  successor  to 
Isaac  H.  Enox,  so  that  he  can  obtain  a  title  under  his  contract— tendered 
all  that  is  due  on  the  purchase  price,  and  asks  a  confirmation  of  his  title. 
Why  should  he  not  have  itf  Plaintiff  relies  on  the  provision  of  the  con- 
tract by  which  he  may  declare  a  forfeiture  in  case  of  default  in  payment. 
The  first  default  in  payment  was  made  November  10,  1883,  and  the  last 
November  10,  1885.  The  record  leads  us  to  the  conclusion  that  neither 
Isaac  H.  Knox  nor  his  successors,  barring  the  plaintiff,  ever  thought  that 
they  were  in  a  position  to  observe,  on  their  part,  the  terms  of  the  contract 
as  to  a  conveyance  until  after  the  decree  in  the  emigrant  company  case 
against  the  defendant  and  the  conveyance  by  Callanan  and  Savery  to  the 
plaintiff.  During  the  period  of  contention  as  to  the  title  no  forfeiture  was 
declared,  or  in  any  way  claimed.  The  defendant  has  kept  the  taxes  on 
the  land  fully  paid.  The  forfeiture  declared  was  by  C.  Gordon  Knox, 
October  6,  1890,  and  he  then  conveys  the  land,  by  quitclaim  deed,  to 
plaintiff,  on  the  eighteenth  of  the  month,  who  commences  this  suit  on  the 
twenty-ninth  of  the  month,  adopting  the  declaration  of  forfeiture  by  Knox. 
The  notes  g^ven  for  the  deferred  payments  were  made  to  and  held  by  W. 
J.  Barney  &  Co.,  of  Chicago,  instead  of  by  the  grantor.  The  obligations 
for  payment  were  to  the  company.  The  company,  after  the  default  in 
payment,  for  a  consideration,  extended  the  time  for  payment  in  one  or 
more  or  the  notes  from  time  to  time;  and  as  late  as  September  8,  1888,  it 
called  for  tax  receipts  to  be  examined,  with  a  view  to  know  if  defendant 
had  paid  the  taxes.  It  appears  that  the  entire  business,  including  the 
making  of  the  contract,  was  with  W.  J.  Barney  &  Co.,  as  agents,  and  we 
are  satisfied  that  the  company,  either  as  real  party  in  interest— of  which 
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there  is  a  olaim  in  the  oase— or  as  agents,  had  fall  authority  in  the  mat- 
ter, and  that  the  acts  of  the  company  are  conolnsive  upon  Isaac  H.  Enox 
and  his  successors  in  interest,  including  the  plaintiff,  who  is  seeking  the 
forfeiture  under  the  contract,  ^e  law,  with  its  abhorrence  of  forfeiture, 
will  not  sanction  one  under  such  circumstances.  Ck>urts  always  construe 
conditions  so  as  to  save  a  forfeiture  if  it  can  fairly  he  done.  Martind. 
CJonv.  [2  Ed.],  292. 

Appellee  attaches  much  importance  to  the  fact  that  the  contract  pro- 
vides for  a  special  warranty,  the  thought  being,  apparently,  that  the 
grantor's  obligation  was  only  to  make  a  deed,  whether  it  conveyed  a  title 
or  not.  In  general,  a  deed  of  special  wairanty  limits  its  operation  to 
certain  persons  or  claims,  or  it  may  except  from  its  operation  certain 
persons  or  claims.  In  this  contract  the  provision  is  to  "convey  *  •  • 
by  deed  of  special  warranty,"  without  any  words  of  special  limitation 
as  to  persons  or  the  subject-matter  of  the  grant.  There  is,  by  the  terms 
of  the  writing,  to  be  a  deed  of  warranty,  and  we  assume  that  it  means 
warranty  of  title,  from  the  universal  application  of  the  term  in  deeds 
of  conveyance,  ^e  instrument  fails  to  show  any  particulars  wherein 
it  may  be  made  special,  nor  does  the  record  in  any  way  show  it,  and 
hence  the  provision  as  to  its  being  special  seems  to  be  without  force.  It 
will  not  do  to  say  that  a  deed  of  special  warranty  means  an  instrument 
that  really  conveys  nothing,  or  is  absolutely  without  warranty.  There  is 
no  phase  of  the  case,  as  we  view  it,  that  will  justify  a  decree  of  forfeiture 
against  the  defendant.  He  has  been  and  is  ready  to  do  equity.  He 
tenders  the  purchase  price,  with  interest,  which  gives  the  grantor  his 
own.  The  plaintiff  evidently  engaged  in  this  enterprise  as  a  legal  ven- 
ture, and  with  full  knowledge  of  the  situation.  He  is  in  no  better  situation 
than  would  be  W.  J.  Barney  &  Co.,  or  those  for  whom  they  act.  Their 
claim  for  a  forfeiture  could  not  be  entertained  with  favor.  There  should 
be  a  decree  dismissing  plaintiff's  petition,  and  granting  to  defendant 
relief  as  prayed,  and  the  cause  is  remanded  for  that  purpose.  This  con- 
clusion renders  it  unimportant  to  consider  other  questions  presented. 
Bevsbsbd. 


Pattl  Lsadsr  y.  Soott  M.  Ladd,  Judge. 

Violation  of  uquor  ssLm^o  injukotion:  facts  hsld  sufficient  to 
warrant  punishment  fob  contempt. 

Fbidat,  Mat  11, 1894. 

This  is  a  proceeding  in  certiorari  to  review  the  action  of  the  district 
court  of  Woodbury  county  in  adjudging  plaintiff  guilty  of  contempt. 
— Affirmed. 

Argo,  MoDuffie  ^  Argo  tot  plainftUL 

Carter  ^  Brown  for  def enduil. 

Vol.  90—49 
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Given,  J. — At  the  August  tenn,  1890,  of  the  district  court  for  Wood- 
bniy  county,  a  decree  was  duly  entered,  enjoining  the  p1ainti£P  from 
selling,  or  keeping  for  sale  intoxicating  liquors,  contrary  to  law,  within 
the  fourth  judicial  district  of  Iowa.  Upon  complaint  duly  made  that 
plaintiff  had  violated  said  injunction,  he  was  cited  to  appear,  and  show 
cause  why  he  should  not  be  punished  for  contempt.  On  the  hearing, 
plaintiff  was  adjudged  guilty,  and  judgment  entered  against  him  as 
authorized  in  such  cases.  The  sole  ground  upon  which  said  proceeding  is 
questioned  is  that  there  was  not  sufficient  evidence  showing  a  violation 
of  the  injunction.  The  abstract  of  the  evidence,  as  printed,  might  sus- 
tain this  claim;  but,  as  it  comes  to  us,  we  see  no  room  to  doubt  the  plain- 
tiff's guilt.  The  abstract  has  been  corrected  by  certain  interlineations  in 
writing,  and,  as  corrected,  shows  guilt,  beyond  any  question.  The  judg- 
ment of  the  district  court  is  affirmsd. 


?5  nSl         Thi  Des  Moines  City  Bailwat  Company,  Appellant,  v.  The  City  op  Des 


^"7701  Moines  et  al. 


Tsabingupgabtraoks:  injunotioh. 

Appeal  from  Polk  District  Court,— Rov,  S.  P.  Balliett,  Judge. 

Batubday,  May  12,  1894. 

Action  in  equity  to  restrain  the  defendants  from  removing  or  other- 
wise interfering  with  part  of  the  railway  track  of  the  plaintiff.  There  was 
a  hearing  on  the  merits,  and  a  decree  in  favor  of  the  defendants.  The 
plaintiff  appeals. — Reversed, 

Ouemsey  ^  Baily  for  appellant. 

Hugh  Brennan  and  /.  E,  Mershon  for  appellees. 

BoBiNSON,  J. — ^The  plaintiff  is  a  corporation  organized  and  existing 
under  the  laws  of  this  state,  and  owns,  and  is  engaged  in  the  business  of 
operating,  a  system  of  street  railways  in  the  city  of  Des  Moines.  The 
system  includes  what  is  known  as  the  ''Eleventh  and  Twelfth  Street 
Line."  the  "Clark  Street  Line,"  and  the  ''Jefferson  Street  Line."  The 
Clark  street  line  is  a  prolongation  of  the  Eleventh  and  Twelfth  street  line, 
an4  is  a  little  more  than  two  miles  in  length.  The  Jefferson  street  line  is 
somewhat  shorter.  The  portions  of  Des  Moines  reached  by  these  lines 
contain  a  large  number  of  people,  many  of  whom  depend  upon  t>he  street 
railway  for  transportation  to  the  business  part  of  the  city,  and  have  no 
other  convenient  means  of  reaching  it.  The  Eleventh  and  Twelfth  street 
line  extends  on  Twelfth  street  from  School  street  to  University  ave- 
nue,— a  distance  of  two  thousand,  five  hundred  and  fifty-two  feet,— 
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and  is  the  .part  of  the  railway  in  controversj.  It  consists  of  a  single 
track  of  two  rails,  placed  in  the  center  of  the  street;  and  has  been 
in  use  for  several  years.  In  May,  189?,  the  city  of  Des  Moines  entered 
into  a  contract  with  Bryan  &  Youngerman  for  the  construction  of 
what  is  known  as  ''Sewer  number  2/*  which  included  a  pipe  sewer  in 
Twelfth  street  where  the  railway  in  controversy  is  located.  The  city 
claims  the  right  to  construct  the  sewer  in  the  center  of  the  street,  and 
to  compel  the  temporary  removal  of  the  track  for  that  purpose.  The 
defendants  Finkbine  &  Chase,  as  the  board  of  public  works  of  the  city, 
have  notified  the  plaintiff  to  remove  its  track  to  permit  the  construc- 
tion of  the  sewer,  and  the  plaintiff  seeks  to  prevent  all  interference  with 
the  track.  The  district  court  dismissed  the  petition,  and  adjudged  that 
plaintiff  pay  the  costs  of  the  action. 

The  plaintiff  is  the  assignee  and  owner  of  the  rights  conferred  upon 
the  Des  Moines  Street  Railway  Company  by  an  ordinance  of  the  city  of 
Des  Moines  passed  in  the  year  1866,  and  of  the  railway  system  which  has 
been  constructed  under  that  ordinance  and  the  amendments  thereto. 
Some  questions  arising  under  that  ordinance  were  considered  by  this 
court  in  Des  Moines  8U  Ry  Co.  v.  Des  Moines  B.  O.  8L  Ry  Co.,  73  Iowa, 
515,  33  N.  W.  Eep.  610,  and  35  N.  W.  Bep.  602;  Id,,  74  Iowa,  586,  38 
N.  W.  Rep.  496.  It  was  held  in  those  cases,  in  effect,  that  the  ordinance 
and  its  acceptance  constituted  a  valid  contract  between  the  city  and  the 
street  railway  company.  In  securing  the  contract  for  building  the  sewers, 
the  contractors  believed  it  would  be  placed  in  the  center  of  the  street, 
and  perhaps  were  authorized  to  act  upon  that  belief,  for  the  reason  that 
most  of  the  sewers  of  the  city  had  been  placed  in  the  center  of  the  streets 
through  which  they  were  constructed,  and  possibly  for  other  reasons. 
The  contract,  however,  did  not  specify  in  terms  in  what  part  of  the 
street  the  sewer  should  be  placed,  excepting  that  it  should  be  laid 
"according  to  the  lines  and  grades  furnished  from  time  to  time  by  the  city 
engineer.''  The  construction  of  sewer  number  2  was  commenced  by  the 
contractor,  and  progressed  to  Eleventh  street.  The  plaintiff  had  a  line  of 
Vailway  in  the  center  of  that  street,  and,  when  it  was  reached  by  the  con- 
tractor, the  plaintiff  was  asked  to  remove  the  track  to  permit  the  building 
of  the  sewer  in  the  center.  It  agreed  to  do  so  on  condition  that  the  sewer 
on  Twelfth  street  should  be  placed  on  one  side  of  it«  track  in  that  street. 
The  proposition  appears  to  have  been  assented  to  by  the  contractor  and 
by  Mr.  Finkbine,  of  the  board  of  public  worlis.  Thereupon  the  plaintiff 
caused  to  be  prepared  and  submitted  to  the  city  council  a  resolution,  of 
which  the  following  Js  a  copy:  "Resolved,  that  hereafter,  where  pipe 
sewers  are  being  put  down  in  the  several  streets  of  the  city  of  Des 
Moines  where  there  is  a  single  track  for  street  railway  purposes,  such 
track  being  in  the  center  of  the  street,  the  sewer  shall  be  laid  outside  of 
the  line  of  street  railway,  and  on  one  side  of  the  street;  the  side  of  the 
street  to  be  determined  by  the  board  of  ipublic  works.''  The  resolution 
was  cdopted  on  the  seventeenth  day  of  July,  and  the  plaintiff  complied 
with  its  part  of  the  agreement  by  removing  its  track  in  eleventh  street, 
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The  resolation  was  reconsidered  on  the  twenty-second  day  of  September, 
after  this  action  was  commenced. 

It  is  said  by  the  appellee  that  every  franchise  is  accepted  snbject  to 
the  police  power  of  the  state,  which  ean  not  be  bartered  away,  and  the 
appellant  assents  to  that  proposition.  Bat  it  is  claimed  that  the  demand 
made  by  the  city  is  unreasonable,  and,  therefore,  should  not  be  enforced. 
It  is  well  settled  that  a  municipal  ordinance  or  by-law,  to  be  valid,  "must 
be  reasonable,  consonant  with  the  general  powers  and  purposes  of  the 
corporation,  and  not  inconsistent  with  the  laws  or  policy  of  the  state,'' 
and  that  the  courts  may  declare  void,  ordinances  and  by-laws  which  are 
not  reasonable.  Meyers  v,  Bailway  Co.,  57  Iowa,  557,  10  N.  W.  Rep. 
896,  and  authorities  therein  cited;  Jbwn  of  State  Center  v.  Barenstein,  66 
Iowa,  249,  23  N.  W.  Bep.  662.  See,  also,  City  of  8t.  Louis  v.  Weber,  44 
Mo.  547;  1  Beach,  Pub.  Ck>rp.,  seetion  512;  1  Dill.  Mun.  Corp.,  sections 
319-322;  Ex  parte  Chin  Tan,  60  Gal.  82.  An  ordinance  is  unreasonable 
if  it  be  partial,  unfair,  or  oppressive  in  its  effects,  as  by  imposing  a 
serious  burden  without  adequate  cause.  Id, ;  Ex  parte  Frank,  52  Cal. 
606;  Harrishwrg  City  Pass,  Ry  Co.  v.  City  of  Barrisburg,  24  Atl.  Rep. 
(Pa.  Sup. )  56.  it  is  not  shown  that  the  sewer  in  question  was  located  in 
the  center  of  Twelfth  street  by  ordinance;  but,  conceding  that  it  was  so 
located  by  action  as  formal,  and  entitled  to  as  much  wei^t,  as  an 
ordinance,  we  are  required  to  determine  whether  that  action  was  reason- 
able and  valid.  The  ordinance  of  the  year  1866  required  that  all  single 
tracks  be  laid  in  the  center  of  the  streets  in  all  cases  when  it  should  be 
practicable  to  eo  lay  them.  The  railway  in  question  was  constructed 
according  to  that  requirement,  and  a  large  amount  of  labor  and  material 
has  been  used,  and  much  time  spent,  in  making  a  good  roadbed.  The 
cost  to  the  plaintiff  of  removing  its  track  to  permit  the  construction  of 
the  sewer,  and  replacing  it  after  the  sewer  is  constructed,  including  the 
making  of  a  good  roadbed,  would  be  about  three  thousand  dollars.  It 
would  require  years  to  make  as  good  and  safe  a  roadbed  as  the  one  now 
under  the  track,  and  the  tearing  up  of  the  track  would  cause  great  incon- 
venience to  patrons  of  the  road,  and  would  necessarily  reduce  the  receipts 
of-  the  plaintiff  during  the  time  that  the  sewer  was  being  constructed. 
The  reasons  urged  for  placing  the  sewer  in  the  center  of  the  street  are, 
that  nearly  all  of  the  sewers  in  the  city  are  placed  in  the  centers  of 
streets,  and  those  placed  at  the  sides  are  few,  and  so  placed  for  excep- 
tional reasons;  that  the  contract  made  for  building  the  sewer  required  it 
to  be  located  in  the  center  of  the  street;  that  to  change  it  to  the  side 
would  cause  great  expense,  delay,  and  inconvenience ;  that  the  city  has 
at  all  times  required  water  pipes  to  be  laid  at  one  side  of  the  streets,  and 
gas  pipes  at  the  other,  and  that  the  property  owners  at  one  side  of  the 
street  would  be  at  greater  expense  than  those  on  the  other  to  connect 
with  the  sewer,  if  it  is  placed  at  the  side.  The  evidence  shows  clearly 
that  the  sewer  can  be  placed  outside  of  the  line  of  the  railway  without 
impairing,  in  any  respect,  the  efficiency  of  the  sewer  system,  and  that 
sanitary  considerations  do  not  require  that  it  be  placed  in  the  center  of 
the  street.    If  the  sewer  is  placed  at  the  side,  the  increase  of  the  cost  of 
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making  a  siogle  connection  between  the  sewer  and  the  property  on  the 
side  of  the  street  farthest  away  wonld  not  exceed  three  dollars.  Whether 
the  contract  for  the  sewer  requires  that  it  be  located  in  the  center  of  the 
street  we  need  not  determine,  as  the  contract  provides  that  any  change 
in  the  plans  or  specifications  shall  not  work  a  forfeiture,  and  that  the 
difference  in  cost  caused  by  the  changes  shall  be  determined  by  the 
eogineer  and  board  of  public  works  on  the  basis  of  the  contractor's  bid. 
The  evidence  shows  that  the  expense  of  constructing  the  sewer  at  the 
side  of  the  street  need  not  be  materially,  if  any,  greater  than  to  place  it 
in  the  center.  We  are  of  the  opinion  that  the  reasons  for  placiog  it  in 
the  center  of  the  street  are  not  of  sufficient  importance  to  impose  upon 
the  plaintiff  the  burden  of  removing  its  track,  and  to  expose  the  patrons 
of  this  line  to  the  inconvenience  and  danger  which  would  be  caused  by 
such  a  removal.  In  other  words,  we  think  the  demand  of  the  city  is 
unreasonable.  It  is  shown  that,  if  the  plaintiff  will  transfer  its  passen- 
gers at  the  point  where  the  workmen  engaged  in  constructing  the  sewer 
shall  be  at  work,  the  cost  of  constructing  it  will  not  be  materially 
increased,  and  the  plaintiff  avers  its  willingness  to  make  such  transfer. 
If  required  by  the  city,  it  will  be  provided  for  in  the  decree.  It  is  said 
the  plaintiff  has  an  adequate  remedy  at  law,  but  we  think  not.  It  has  a 
right  to  protect  its  track  and  roadbed  by  an  action  of  this  nature.  The 
decree  of  the  district  court  is  reversed. 
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Proof  Held  Insufficient.    451. 
AMENDMENT  OP  PLEADINGS-See  Practice  « 
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App.    Continued. 

APPBAL  TO  SXTPBEMQ  COURT— See  Bill  of  Bxoiptiohs— 

Arquxsnt   nr  District  Goubt— Ezobption,  661;  Bsdxmption, 

682. 
1.  Amount  in  Controversy— IN  CONSOLIDATED  CASES— Thi 

Amottkt  Ikyolyid,  a8  Consoudatbd,  QoYVBXfS— though  BeparaU 

Judgmmta  are  rm^dered  below.    831. 
S.      BOTH  PARTIES  CLAIMING  JUST  $100— Cebtifioatb  Essintial. 

863. 
8.      PLEADINGS— Must  Show  THAT  Lbss  Than  $100  is  IKYOLYID.  30i. 

4.  CERTIFICATE— Whin  to'bi  Givkn— MtMl  be  done  in  term  time— 
though  leave  be  given  to  apply  for  and  obtain  same  in  yaoation. 
524. 

5.  AMOUNT  HELD— To  be  Lbss  than  $100.    768. 
Assignment  of  Brrors. 

6.  CAUSES  TRIED  AS  EQUITABLE— BT  AmMMMMST-^mme  needed 
in,    331. 

7.  HOW  SPECIBIO— 41  if  not  enough  to  assail  Hutmotions  dy  number 
only.    4. 

8.  Motion  fob  Nbw  Tbial  Containino  Twelve  QROWD&'-assignment 
that  it  was  error  to  overrule  does  not  raise  point  that  special  find« 
ings  are  onsapported  by  evidence.    4. 

9.  AMENDED  ASSIGNMENT— When  not  Stbiosen.    122. 

10.  Indictment. 

DEFECTIVE— See  pof I  *.    481. 

11.  Law  of  Case-See  post  •*. 
Practice. 

12.  ABATEMENT— Changb  or  Intebbst— mufl  he  loM— to  abate 
appeal.  205,  423. 

13.  ABSTRACT— Neoessabt  Recitals— tAal  biU  of  exeepUons  eontaius 
all  the  evidenco-^oes  not  show  that  abstract  is  an  abstract  of  it,  and 
where  the  latter  does  not  purport  to  be  snch,  no  questions  depend- 
ing upon  evidence  will  be  considered.    4    seepost  ^. 

14.  Same— Not  Containino  all  Evioenoe— ioAa<  not  reviewed.    57. 

15.  Same— Reading  Notes  to  Jtjbt.    57 

16.  AMOUNT  IN  CONTROVERSY— 5«>  ante »«««». 

17.  BILL  OF  EXCEPTIONS— When  Essential.    757. 

18.  CONFLICTING  EVIDENCE— REVIEW— ^  law  aetion— not  reviewed 
in.    1,  247. 

Nob  in  Cbihinal  Case,  When.    520. 

19.  Nob  when  Evidence  is  not  all  xjt^-aeeording  to  an  undenied 
amended  abstract.    143.    See  ante  ^^^ K 

20.  COSTS— ABSTBACT—too^  to  maker,  when.    288,  751,  758. 

21.  CORRECTION  OF  JUDGMENT— No  Revebsal— lf]lk«r»  sole  error  U 
that  Judgment  is  too  Zor^tf— court  below  may  be  directed  to  enter  it 
in  proper  sum.    650. 

22.  CRIMINAL  CAUSES— Affirmed  on  Transobipt.    753,  763,  764. 


Small  figures  refer  to  •ubdlTislont  of  Index.    The  others  to  page  of  report. 


Index.  777 

App.    Continued.  to  Attach. 

23.  EQUITABLE  ACTIONS— By  Agreiment— «fe  assignment  of  error, 
ante^, 

24.  LAW  OF  CASE— As  Laid  Down  in  Instbuotions  Ootibns  on 
Appeal — on  point  that  verdict  is  contrary  to  charge,    689. 

25.  JUDGMENT  ON  PLEADINGS— Pleading  Incomplete— aj^rmad 
when.    47. 

26.  MOTION  TO  STRIKE— Oysbbuled,  When— <»  absence  of  noOee  of 
filing,    4. 

Amended  Assignment  of  Ebbobs.    122. 
Amendment  to  Abstbaot.    288.    See  ante  ». 

27.  NOMINAL  DAMAGES— No  Bevebsal— /or  disallowance  of.    824. 

28.  NOTICE  OP  APPEAL— On  Codefendant— <«  jurisdictional  and 
appearance  wUl  not  cure  failure  to  serve.    229. 

29.  OBJECTIONS  BELOW— Dbpeot  in  PETiTiON--no<  to  be  first  urged 
on  appeal.    880. 

Same— Vabiance  Between  Plea  and  Pboof.    390. 
Same— Failure  to  Instruct.    585. 

80.  WHAT  MAY  BE  FIBST  URGED  ON  APPEAL— That  Indicttment 
FOR  Cheating  bt  False  Pretenses  Does  not  Aver  Intent  to 
Defraud.    491. 

81.  PARTY  NOT  APPEALING— Review— no  modification  in  favor  of.  41. 
32.      IMMATERIAL  MATTER— Review— <Aai  suit  is  not  beneficial  to 

Utigants  will  not  be  considered.    304. 

ARGUMENT  IN  DISTRICT  COURT— See  Bill  of  Excep- 
tions, 356. 

ARTICLES  OF  ADOPTION— See  Words  and  Phrases— Evi- 
dence «  621. 

ASSIGNMENT  OP  ERRORS-See  App.  to  Sup.  Ct.  «'«•««  4; 
122,  331,  554. 
That   Instruction    Is    Inapplicable— Must  be  Distinctly 
Assigned.    554. 

ASSUMING  DEBT. 

Bars  Subrofiration— TO  RIGHTS  OP  CREDITOR.    451. 

ASSUMING  INCREASED  RISK  OF  EMPLOYMENT— 
See  Pleading  *,  85. 
Facts  Constituting.    252. 

ATTACHMENT— See  Excessive  Verdict,  661;  Evidence^,  661; 
Chattel  Mortgage,  315;  Measure  of  Damages,  324. 

1.  Action  on  Bond— WHAT  IS.    650. 

2.  Attorney  Fee  Taxable— Though  Judgment   Beaches   Full 

Amount  of  Attachment  Bond.    650. 

8.  On  Incumbered  Property- RECEIVER  APPOINTED— Meas- 
ure OF  Damages,  What  is.    650. 

4.  Writ— DEFINITENESS— Writ  Directing  Seizure  For  a  Sum 
Due  "and  Attorney  Fees,  Interest  and  Costs"  is  Sufficientlt 
Definite.    749. 
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Attach.    Contlaiied.  to  Chax^ 

5.  Proper  OO0t»-WHAT  ABE.    749. 

6.  Wrongful  Suinff  Out— EVIDENCE  OP.    «50. 
ATTAOHMBNT  BOND— Se«  Attachment,  650. 
ATTORNEY    AND     CLIENT— See   Evidbnck«,  629;    Instruc- 
tions «,  629;  Plea  and  Pboof  «.    629. 

1.  Oonfldential  Communioation— WHAT  IS  NOT.    612. 

2.  Scope    of    Retainer— COUNTERCLAIM— Agreement    to  De- 

fend— covers  servieM  an  presenting  cawUerelaim.    629. 

ATTORNEY  PEES— See  Injunction,  402. 

Chattel  Mortgaflre— IF  ATTORNEY  FEES  MAY  BE  RECOV- 
ERED AT  ALL— On  an  Agreement  in  a  Chattel  Mortgage  to 
Pat  "For  Removal"— i<  would  be  quantum  meruit  and  not  statu- 
tory attorney  fee,    288. 

BILL  OP  EXCEPTIONS— See  Shorthand  Notes.    122. 

1.  Misconduct  of  Counsel— IN  ARGUMENT— Must  be  Preserved 

BY  Bill  and  Not  Affidavits.    356. 

2.  Shorthand  Report— INFERIOR  TO  BILL— Where  the  Two 

CONFUOT,  380. 

BOARD  OP  EQUALIZATION— See  Appeal,  432. 

BONA  FIDE  PURCHASER— What  Is— See  Evidence  ^,  63. 

BOND.    See  Attachment,  650. 

BOOKS   OP  ACCOUNT— See    Evidence*,   678;    Transactions 

With  Decedent,  69,  201. 
1.  Loan  Register-IS  NOT.    191. 
BOOKS  OP  SCIENCE- See  Evidence  "  106. 
BURDEN  OP  PROOP— See  Evidence",  423;  Pleadings*,  442; 

Plea  and  Proof  «,  138;  Real  Property,  621 ;  Waiver  *,  636. 
BY-LAWS,  Amendment  of— See  Mutual  Insurance  Companies,  686. 
CASES  CITED,  At  End  of  Index. 
CERTIFICATE  ALLOWING  APPEAL-See  App.  to  Sup.  Or., 

304,  363,  524,  758,  u  •  4  ». 

CERTIFICATE  OF  CLERK,  To  Signature  to  Pleading — 
Enables  Signature  to  be  Used  as  Standard  of  Com- 
parison—WITHOUT  PROVING  ITS  GENUINENESS.    673. 

CERTIORARI-742. 

CHALLENGE  TO  GRAND  JURY— See  Indictment,  606,  569 

1.  Grounds— MORE    THAN    ONE  MEMBER  FROM  ONE  TOWN- 

SHIP.   569. 

2.  WHAT  IS  NOT— That  One  Juror  is  Brother  of  Prosecxttino 
Husband.    569. 

3.  Time  for— MUST  BE  MADE  BEFORE   JURORS  ARE  SWORN, 

606— Unless  There  Has  Been  no  Opportunity  to  Challenge— 
in  whioh  case  it  may  be  made  by  attack  on  indiotment.    569. 
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Chat.  Mort.  to  Const,  of  Writ. 

CHATTEL  MORTQAQB— See  Attorney  Fees.  288. 

1.  Authoriziner     Foreclosure    "When    Mortgagee    Shall 

Choose  So  to  Do"— WARRANTS  FORECLOSURE  WITHOUT 
CONDITION  BROKEN.    699. 

2.  Attaching  Property  Mortgaged  Without  Deposit  With 

Clerk— ONLY  MORTGAGEE  CAN  INSIST  ON  DEPOSIT— And 
He  May  Waive  It.  315. 

3.  Resisting     Foreclosure— INJUNCTION     NOT    EXCLUSIVE 

REMEDY.   575. 
CHILD.    See  Trespasser,  106. 

CLAIM  AGAINST  COUNTY-DBMAND-See  Taxes,  230. 
1.  Presenting  Demand— ESSENTIAL.    230. 
COLLATERAL  ATTACK— See  Judgments,  331. 
COMMENCEMENT      OF     BUILDING-See     Words     and 

Phrases  ^  212. 
1.  In  Mechanic's  Lien  Act— DEFINED.   212. 
COMMON   CARRIER— See  Intoxicating  Liquors  \  496;    Con- 
tracts ^  265. 
Functions  Defined.    265. 
CONFERENCE— GENERAL— See  Religious  Societies,  558. 

CONFLICT  OF  LAWS— See  Negotiable  Instruments,  300;  Re- 
ligious Societies,  558. 

CONFIDENTIAL  COMMUNICATION-See  Attorney  and 
Client,  612. 

CONSIDERATION— See  Settlement,  311. 

CONSTITUTIONAL  LAW. 

1.  Imprisonment  for  Costs  of  Criminal  Action— IS  NOT  IN 

CONFLICT— With  Art.  1,  Sec.  19,  Const.  Iowa.    74. 

2.  Liquor-WILSON  BILI>-INTERSTATE  COMMERCE— Iowa  Law 

Applies  to  Intoxicating  Liquor  Illegally  Shipped  From  An- 
other  State  to  Any  Point  in  Iowa— o^  soon  as  it  crosses  our 
boundary.    496. 
CONSTRUCTION— See  Signature,  731,  747. 

CONSTRUCTION  OF  WRITINGS-^ee  Attorney  Pees,  2S8; 
Estates  op  Decedents'*,  538,  606;  Contracts »< »,  395,  446, 
755;  Instructions* «»*««,  122,  380,  493,  661,  529,  585,  554;  Part- 
nership 8  *,  217;  Pleading  «,  395;  Will,  606. 

1.  Contract  as  to  Eeusement— IN  HALLWAY— Construed.    205. 

2.  Rule  of  Railway— CONSTRUED.   106,617. 

3.  Stipulation— THAT  TRANSLATION  OF  NOTES  MAY  BE  USED 

AS  TRANSCRIPT  WHEN  CERTIFIED  BY  CLERK  Does  Not 
Estop  From  Objecting  that  evidence  has  not  been  properly  pre- 
served,   122. 
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CoNT.  ofCoubt,  to  Cont.Nbo. 

CONTEMPT  OP  COURT.    742. 

1.  Liquor  Injunction— EVIDENCE  INSUFFICIENT  TO  SUSTAIN 

CONVICTION.     756,  761. 

2.  Same— EVIDENCE  SUFFICIENT.    769. 
CONTEST— See  Words  ahd  Phrases,  376. 
CONTINUANCE. 

1.  Application  For,  Insufficient.  673. 

2.  Grounds— LIQUOR  NUISANCE.    742. 

CONTINUING  NUISANCE.    See  Plba  and  Proof,*  513. 

CONTINUOUS  ACCOUNT. 

Insane  Hospital  Charges— MADE  QUARTERLY— Are— ^nfl 
a  break  of  two  years,  the  patient  absconding  from  the  hospital  but  re- 
maining  a  county  charge,  does  not  destroy  its  continuity,    11. 

CONTRACTS— See  Construction  op  Writings,  Minor,  30;  Partner- 
ship, 217,  288;  TELEGRAPH  Companies,  129;  Forfeiture  (To  Sell 
Land).    767. 

1.  Common  Ccurier— FUNCTIONS  DEFINED— a  Contract  Made 

BY  A  Railway,  Exempting  it  From  Liability  in  Case  it  Negli- 
gently Burn  a  Building  Erected  by  Another  on  Its  Grounds 
— is  not  made  in  its  capacity  as  a  common  carrier — though  it  is 
agreed  that  the  business  to  be  carried  on  in  such  building  shall 
be  80  managed  as  not  to  prejndioe  the  interests  of  the  public.  265. 

2.  ConBideration— WHAT  SUFFICIENT,  755. 

8.  Construed— TO   PAY  FIRST  $100   COLLECTED— What   Will 
Not  Excuse  Breach,  755. 

4.  What  is  Wisconsin  Contract— Liquor  Sale.    395. 

5.  Subscription— CoNSTRUonoN   bt    One    Partt— lo^t  and  when 

inadmissible,    446. 

6.  Contractual  Relation— NOT  ALWAYS  ESSENTIAL— To  Right 

TO  Damages— «e0  telegraph  companies,  129. 

7.  Bxemptiner  From  Consequences  of  Nejgrlifirence— PUBLIC 

POLICY— Such  a  Contract,  see  ante  \  is  Not  Against  Pubuc 
PouoT.    265. 

8.  Sale  of  Particular  Thingr— IDENTICAL  THING  MUST  BE 

DELIVERED— No  Ex  Parte  Substitution  Allowed  to  Avoid 
Unfounded  Objection.   37. 

9.  Ultra   Vires— SUIT   BY   CITY   FOR    BREACH   OF   PARTLY 

EXECUTED  CONTRACT— Dependant  May  Set  Up  That  Con- 
tract Was  Void  Because  Mads  Without  Submibsion  to  Vote  op 
People,  67. 

CONTRIBUTED— See  Words  and  Phrases,  122. 
CONTRIBUTORY  NBGLIGBNCB-See  Neguoence  »«*»«'«  •w 
33,  76,  65,  185,  252,  259,  405,  462,  585. 
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Corp.  to  Crim.  Law. 

CORPORATIONS.  See  Bvidbnot",  895;  Jxtdquxhtb,  331;  Watteb, 
721. 

1.  Fraudulent   Conyeyance   to~BY    MANAGER— Nonoi   or 

Fraud  In.    554. 

2.  Intent  of—PEOVma.    395. 

3.  Power  of  Officers— TO  WAIVE  FORFEITURE.    721. 

4.  Stookholder-LIABILITY  TO   CORPORATION    CREDITORS— 

As  Fob  Unpaid  Subsobiption,  331. 

CORRECTION  OF  JUDGMENT— See  App.  to  Sup.  Or. »  650. 
CORROBORATION  OF  ACCOMPLICB-See  Bvidenob  ^  493, 

534;  iNSTBUOnoNS  ^  493. 
COSTS— See  Constitutional  Law,  74. 
Imprisonment  for. 

COUNTERCLAIM— DEFINED— See  Attobnit  and  Client,  529; 
Pbacticb  «,  331. 

1.  Denying— WHEN  NOT  NECESSARY,  331. 

2.  Replevin- DEBT— IS  not  Ayailable  as  a  Countebolaiic- to  an 

action  for  the  recovery  of  speeiflc  personal  property,  17. 

COUNTY  ATTORNEY. 

Negrlifirenoe  in  Bnf orcingr  Liquor  Law— NO  DEFENSE  FOR 
LANDLORD— IN  Whose  Building  Liquob  is  Sold,  513. 

COUNTY  BRIDGE— See  Negligenoi  ',  185. 

Known  to  be  Defective— BUT  USE  ALLOWED  BY  COUNTY 
COUNTY  PAPER— SELECTION  OF— See  Pbaotiob  \  804. 
185. 

Practice  on  Appeal  From.    304. 

Applicants— NONE  BUT    PERSONS   WHO    FILE  CERTIFIED 
STATEMENTS  OF  SUBSCRIBERS— Can  be  Considebed.    376. 
COURSE  OF  TRADE— See  Evidence  ",  636. 
COURTS— See  Jubisdiction,  90,  346,  737. 
COURT  AND  JURY  See  App.  to  Sup.  Ct.  »  »  ««  »— Evidence 

S4  1»««27ffl_NEQLIGENOE<««^8»ienU_PARENT    AND    CHILD,   * 

541 ;  Pbincipal  and  Agent  \  442 ;  Telbgbaph  Companies  (Dbuv- 
EBiNG  Telegbam— Notice  op  Iiipobtance  of  Message)  129. 

CRIMINAL  LAW— See  Acoomplioe— Adui/teby- (Suppioienot  of 
Evidence),  534.  App.  to  Sup.  Ot.m  ^  «  »— (Pbaotice  on),  491, 
520— (Reading  Notes  to  Jubt,  57)— (Cebtificate  of  Clebk  to 
SiGNATUBE,  673)— Challenging  Tbial  Jubt— Continuance,  673— 
Evidence— (Bepobb  Gband  Juby,  673)— Supficienot  of  (Man- 

SLAUGHTEB),  50  •  *  ^  «  »  **  *— FOBGEBY,  550— ObAND  JUBY- HaND- 

WBiTiNG — Indictment— Instbuctions  *  —  Manslaughteb  —  Mub- 
DEB,  506— Uttebing  Fobgeby.  550. 
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Dam.  to  Dit. 

DAMAGES— See  Instruotions,  650— Meas.  of  Da¥.,  129, 185, 288, 324 
Negugence  (Defective  Bridge,  185)— (Night  and  Day),  585— 
Pliadiko  ",  661— Railway  (Shipping  Texas  Cattle,  146)— Sale 
OF  Liquor,  122. 

DEBT-ABSUMINGh-See  Subrogation,  451. 

DBOBDBNT-TRANS ACTION  WITH-See  Evidence  »  «  »,  59, 

201. 
DEOBBB. 

1.  Lost  Petition— FILED  TO  AFFECT  REAL  PBOPEBTT-^pre««m«d 

— to  describe  land  covered  by  decree  in  that  cause — what  evidmoe 
insufficient —  to  overcome  presumption,  467. 

2.  Description  of  Land  in— WHAT  SUFFICIENT,  467. 
DEED— See  Delivery  on  Condition,  695— Evidence  ^  it—EscROW,  318— 

Initials,  423. 
Initials  of  Grantee.  423. 
DEED  AS  MORTGAGE— See  Evidence  ».  744. 
DEFECTS— KNOWLEDGE  OF— See  Warranty,  288. 
DEFENSES  TO  WARRANTY  See  Warranty,  288. 
DELIVERY— See  Escrow,  318. 

DELIVERY  ON  CONDITION. 

Cancellation  of  Deed— IF  CONDITION  IS  NOT  PERFORMED. 
695. 
DEMAND  AGAINST  COUNTY-See  Taxes,  230. 

Presentation  to  Board,  Essential.    230. 
DEMURRER. 

1.  Transferring  to  Equity  Side— NOT  METHOD  FOR,  230. 

2.  Exception  to  Ruling  on— NOT  NECESSARY  TO  EXCEPT  TO 

JUDGMENT  ON— IF  Ruling  Sustaining  Demurrer  is  Excepted 

To,  372. 
DEPOSmONS^-See  Practice  «  *  »,  331,  381. 

Practice— SENDING  TO  JURY.  381. 
DEPOSIT  OF  PARTNERSHIP— See  Partnership,  217. 
DETINUE. 

Equitable  Defenses- MAY  BE  INTERPOSED  ~ What  Are  Not, 

17. 
DISAFFIRMANCE— See  Minor,  30. 
DISCRETION  OF  JUDGE— See  Practice '»»,  4,  395,  513;  New 

Trial,  661. 

1.  Allowing  Closing  Argrument— WHEN  DISCRETIONARY. 

2.  Striking  Supplemental  Plea,  513. 
DISSOLVING  IN JUNCTION-See  Injunction,  402. 
DISTRIBUTIVE  SHARE— See  Estates  of  Decedents,  488,  606. 
DIVORCE— See  Adultery,  569;  Marriage  and  Divorce,  282,  365. 

Desertion— HELD  UNJUSTIFIABLE,  765. 
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DOWBR  TO  BST. 

DO  WBR— See  Estates  of  Decedents  •  *,  538,  606. 

May  be  Mortgraged— BEFORE  ASSIGNMENT,  538. 
DUTY  OP  BNQINBBR— See  Trespasser,  106. 
BARNINQS  OF  WIPB-585. 

BCOLBSIASTICAL  LAW— See  Rbugious  Societies,  558. 
BLBCTRIO  LIGHT  PRANOHISB— See  Ordinance,  67. 
BMBRQBNCY— See  Negligence  «.  259. 
BNQINBBR,  DUTY  OP— See  Trespasser,  106. 
EQUITY— See  Delivery  on  Condition,  695;  Laches,  414,  467. 

1.  Quietingr  Title— HEIRS  CLAIMING  UNDER  PAROL  TRUST— 

Have  Standing — against  holder  of  void  sheriff*  s  deed,  578. 

2.  Reformation  of  Deed— MOTHER  TO  SON— Pacts  Sufficient 

To  Warrant,  41. 

3.  Remedy  at  Law— NO  BAR  TO  EQUITABLE  ACTION— When 

Suit  is  Tried  as  Equitable,  bt  Agreement,  545. 

4.  Pleading— OFFER  TO  RESTORE,  645. 

BQUITABLB  DBPBNSBS. 

Replevin  Action— MAY  BE  MET  WITH— What  Are  Not,  17. 

BRROR,  HARMLBSS— See  App.  to  Sup.  Or.  »  «^,  324,  650;  In- 
STRUOTIONS*  ^  8  9  lou  33^  106,  650;  Pleading*,  242;  Personal 
Injury— Practice  ^i  "  "  "  ^,  Replevin — Remittitur. 

1.  Improper  Answer— TO  IMMATERIAL  SPECIAL  INTERROGA- 

TORY, 247. 

2.  Refusing  Needless  Proof.    350. 

3.  Undisputed  Perots— ASSUMING,  586. 

ESCROW. 

Delivery  of  Deed  in  Prsesenti- BY  RELATION— What  Facts 
Show.  318. 

BSTATBS  OP  DBCBDBNTS— See  Marriage 'and  Divorce,  282; 
Merger,  100;  Widow,  Will. 

1.  Descent  and  Distribution— WIDOW  HAS  LIFE  ESTATE  IN 

HOMESTEAD— Children  Have  Fee— on  death  of  a  cWW— its 
share  deoends  to  the  mother,  and  it  may  be  sold  on  execution 
against  her,  100. 

2.  Homestead— IS  PART  OF  PROPERTY  TO  BE  DISTRIBUTED— 

When,  488. 

3.  ReHnquishment  of  Dower  Under  Will— ELECTION  BY 

WIDOW— Facts  Not  Amounting  to,  538. 

4.  Will    Construed- TO    PERMIT    TAKING    HOMESTEAD— In 

Addition  to  Distributivb  Share,  606. 
BSTOPPBIi— See  Contract  •,  67;  Practice  «  «,  395,  545. 

By  Deed— WHICH  BOUNDS  LAND  CONVEYED  BY  A  STREET— 
Grantor  and  Assigns  Estopped  to  Deny  Existence  op  Street, 
359. 
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Eno. 

ETVIDBNOB— See  App.  to  Sup.  Or.  »  »*  "  »— Coirmnjotjs  Aocousr; 
Contracts  (Subscription)  ;  Diyorci  (Desertion),  765;  Conteiipt, 
756;  FORPEITURB,  646,  767;  FoROERT;  Handwritino;  Judomsnts, 
578;  Marr.  and  Diy.,282,  365;  Murder;  Neouoenoe  (Telegram) 
— (per  se),  129,  169;  Negotiable  Instruments;  Parent  and 
Child  (Service  op  Ctold);  Personal  Injury  (Complaints); 
Pleading  and  Proop  «  « * »,  138,  247;  613,  529,  PRAcncE  i «  »  »  »  « 
»  S7  s  9.  Principal  and  Agent;  Railways  (Eiluno  Stock),  754; 
Trusts;  Venue  (Residence  and  Abandonment). 

1.  Admifision,  Harmlees— AS  TO   NUMBER  OF  children- 

Cured  by  ah  Instruction— a#  to  elements  of  damage— wMoh  does 
not  indiide  ehfldren,  122. 

2.  Cmniniilatiye— No  Prejudice,  When,  11. 

3.  Adultery— SUFFICIENT  EVIDENCE,  534,  753. 

4.  Accomplice— CORROBORATION— What  Evidence  Suppicient, 

493,534. 
6.  Alteration  of  Mortgage— FRAUDULENT  INSERTION— Nor 
Proven.    451. 

6.  Attorney  and  Client— EVIDENCE  OF  NEGLIGENCE  ADMIS- 

SIBLE WITHOUT  PLEA  OF.    529. 

7.  SCOPE  OF  RETAINER.    529. 

8.  TALE  AFTER  TRIAL— Explaininq  Result  and  Proposino  Terms 
or  Appeal,  Admissible— in  suit  for  attorney  fees  for  oondaoting 
that  trial.    529. 

9.  Books  of  Account— OF  ATTORNEY— Incompetent  to  prove 

Nonpayment  of  Judgment,  When.    578. 

10.  LOAN  REGISTER— IS  not.     191. 

11.  Books  of  Science— WHAT  ARE  NOT— Extracts  prom  Treatise 

ON  Distance  Required  to  Stop  Train— iio*  giving  sisse  of  trainy 
pressure  applied  to  brakes  nor  character  of  grade,    106. 

12.  ''RAILWAY  AGE"  IS  NOT.     106. 

13.  Burden  of  Proof-ONE  PRODUCING  DEED  NEED  NOT  NEGA- 

TIVE— That  Grantor  was  Married  or  that  Land  was  Home- 
stead.   423. 

14.  CJourse  of  Trade— CAN  NOT  EXTEND  AGREEMENT.    636. 

15.  Custom  of  Trade— AS  TO  AGENT'S  AUTHORITY— If  Admis- 

sible AT  AUr—must  deal  with  particular  eommoditif—4ealt  in  by 
agent.    242. 

16.  Deed— HELD  MORTGAGE -SuFFiciENOT  op  Evidence.    744. 

17.  Good  Paith-ON  ISSUE  WHETHER  A  BRANCH  OF  RAILROAD 

BUILT  TO  A  STIPULATED  TERMINUS  WAS  BUILT  IN— Evi- 
dence Tending  to  Show  that  all  Business  Demands  at  that 
Terminus  had  been  Supplied  is  Admissible— oZ^o — oertain  other 
evidence.    446. 

18.  Grand  Jury— WRITINGS  NOT  BEFORE— Mat  be  Used  in  Evi- 

dence.   673. 
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BviD.    CoBtlniied« 

19.  Hifirhway— AS  TO  WHERE  LOCATED— EvidenobStjffioibht.  484. 

20.  Immaterial— ON  ISSUE  THAT  AN  INSUBANCE  PREMIUM  HAS 

BEEN  PAID  BY  AN  AGENT  THROUGH  AN  ARRANGEMENT 
WITH  THE  COMPANY— That  Agbnt  Gave  Bond— to.    636. . 

21.  Intent  of  Corporation— MAY  BE  SHOWN  BY  AGENT.    395. 

22.  Larceny— EVIDENCE  SUFFICIENT.    493. 

23.  Liquor  Nuisance— HABITS  OF  BUYERS  MAY  BE  SHOWN  BY 

HIM— As  A  Witness— aw<J  otherwise.    197. 

24.  Manslaughter— THREATS  TO  KILL— Whin  Adiossiblb.     506. 

25.  Needless  Proof— ATTACHMENT— Whbrb  Certain   Admissions 

ABB  Made  in  thb  Answer— r«oord  of  attachment  ease  need  not  be 
introduced.    661. 

26.  NegHfifence— ABSENCE  OF  PART  OF  TRAIN  CREW— Is  A  CiR- 

oiTMSTANOB  FOB  JuBT — whoro  improper  movement  of  train  causes 
injury.    85. 

27.  Negotiable  Instruments— BONA  FIDES— Pubohasb  or  Note— 

uncontradicted  testimony  of  one  partner  that  he  had  charge  of  the 
transaction  and  that  neither  he  nor  any  other  agent  or  officer  knew 
of  fraud  in  note — still  leaves  good  faith  a  jury  question.    63 . 

28.  ALL  PARTNERS— Must  be  Shown  to  be  Ionobant  of  Fbaud  in 
Note.    63. 

29.  Occupancy— FIRE  INSURANCE— What  18.    709. 

80.  Presumption— THAT  LOST  PETITION  IN  A  CAUSE— Descbibed 

Land  Involved  in  Deobeb— in  that  cause.    467. 

81.  Cbbtifioate  of  Sttpebintendent  or  Insane  HospiTAir— cmd  notices 

from  auditor  of  state— under  Code,  1433,  are  presumptive  evidence 
of  the  correctness  of  the  amounts  stated  therein,  in  an  action  to 
recover  money  paid  by  county  for  support  of  insane,  though  made 
for  that  suit.     11. 
32.  Rape— CONFLICTING  EVIDENCE— Review.    520. 

83.  Reformation— EVIDENCE  TOO  WEAK  FOR.    765. 

84.  Secondary— LOST  ARTICLES  OF  ADOPTION— are  not  a  paper 

''belonging  to  a  public  office"  nor  "instruments  affecting  real 
estate"— Ofkl  secondary  evidence  of  their  contents  is  inadmissible — 
without  the  ordinary  foundation.    621. 

85.  Subscription— BEING  PAYABLE  WHEN  A  RAILWAY  IS  OPER- 

ATED TO  A  CERTAIN  TERMINUS— EviDENOi  that  Another 
Terminus  is  Just  as  Accessible  and  Satistaotort  to  the 
PxTBUO-^  inadmissible.    446. 

86.  Tests,  Bx  Parte-AS  TO  POSSIBILITY  OP  STOPPING  TRAIN 

UNDER  GIVEN  CIRCUMSTANCES— are  Admissible.    106. 

87.  Transaction  with  Decedents— BOOKS  OP  ACCOUNT -Testi- 

MONT  FOR  Latino  Foundation  to  Introduce— t«  no^— within  sec- 
tion 3639,  Code.    69. 
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Btio.    Coodnned.  to  Fowl, 

88.  BOOKS  OP  ACCOUNT,    PROPERLY  AUTHENTICATED— Are 
Admissibli  to  Prove  a  Cladc  Agaikst  Decedent's  Estate.    59. 

89.  WHAT  PLAINTIFP  MAY  TESTIFY  TO— Decedent's  Cohditioh, 
X^ARE  REguiRED  BT  IT— Ofid  tkot  plomUfffumished  it,    201. 

40.  Will— REASONABLLNESS  OF— Finahoial  CoMDiTioir  of  Testa- 

tor— admissible  on.    656. 

41.  SAME— Reasonableness  of  Will  is  Admissible  ov^issue  at  to 
mental  capaciiif  and  undue  influence.    656. 

42.  SAME— To  Explain  Statements  »— oiZ  eircumstances  surrounding 
matter  «^ated— are  admissible.    656. 

48.  Testamentary  Capacity— WHAT  ADBOSSIBLE  ON.    656. 
44.  Wrongful  Attachment-WHAT  ADMISSIBLE  TO  PROVE.  661. 
EXBCXJTED  AND  EXECUTORY  CONTRACTS— See  Con- 
tracts »,  67. 
EXECUTION— See  Redemption,  682;  Merger,  100. 

1.  Exemption— CROPS     BOUGHT    WITH    PENSION     MONEY— 

Exempt,  When.    372. 

2.  Widow's  Interest-SEIZABLE  ON.    100. 
EXEMPTION— See  Execution,  372.  • 
EXCEPTION— See  Demurrer,  372. 

1.  When  Needless.    372. 

2.  Motion  for   New  Trial- STATEBIENT  IN,  THAT  INSTRUC- 

TIONS WERE  ERRONEOUS— Is  not  an  Exception  to  Them— 
on  appeal,    661. 
EXCESSIVE  VERDICT. 

What  Is  Not— For  Sellino  Liquor,  $1,000,  122;  Fireman  Killed 
$8,000,    259;  Wrongful  Attachment,  Exemplary,  $200;  661. 
EXPERT  TESTIMONY. 

May  Show  Proper  Place  of  Brakeman  on  Car  Making 
Flsmiff  Switch.   76. 
FAMILY  NECESSARIES. 

County  History  Is  Not— WHEN.    308. 
FELLOW  SERVANT— See  Law  op  Case,  689. 
FORECLOSURE  OF  CHATTEL  MORTaAQB— See  Chattel 
Mortgage,  699. 
Resistance  To.    575. 
FORECLOSURE  SALE— See  Homestead,  409;  Jurisdiction,  90. 

When  Not  Set  Aside.    90. 
FORFEITURE— See  Waiver,  721. 

1.  Evidence  Of  What  Is.    646. 

2.  CONTRACT  TO  SELL  LAND— Default   in   Payment— /octo  not 

warranting.    767. 
8.  Railway— NONUSER  OF  RIGHT  OF  WAY— Facts  Authorizing 

Recovery  by  Grantor.    646. 
4.  NOT  ENFORCED— When.    414. 
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PoRO.  TO  Highway. 

PORGBRY— See  Utteriho,  550. 

1.  OroBS-Bxamination— WHAT  PROPER.    673. 

2.  Note  Dated  Sunday— MAY  BE  SUBJECT  OF.    550. 
FBANOHISE— See  Ordinance,  67.^ 

Eleotiio  Lierht.    67. 
FRAUD— See  Plsadinq  and  Proof,  138. 

In  Sale— BY  REPRESENTATIONS— What  Proves.    545. 
FRAUDULENT    OONVBYANOB— See     Instructions,     554; 
Notice,  554. 

1.  To  Corporation— BY  ITS  MANAGER.    554. 

2.  To  0reditOl^-FACTS  NOT  ESTABLISHING.    343. 

8.  Ciamishment— INTENT   TO   HINDER,  WHAT  IS— Oarnisheb 
Liable.    738. 

GARNISHEES— See  Fraudulent  Gonyetance,  738. 
GENERAL  OONFERENOE— See  Religious  Societies,    558. 
GOOD  FAITH— See  Evidence,    63,  446. 

Negotiable  Paper— PURCHASE  OF— What  is  Proop  of.    63. 
GRAND  JURY— See  Evidence  ",  673. 

1.  Selection  of— FROM    NEW  PRECINCT    IN  WHICH  NO  ELEC- 

TION HAS  BEEN  HELD— Will  not  Warrant  Challenge  to 
Array.    506.  , 

2.  That  Apportionment  is  not  Absolutely  Correct— Will 

NOT.     506. 

3.  Writings  not  Before— MAY  BE  USED  IN  EVIDENCE.    673. 

GROUND   EAST    AND   SOUTH— Defined— See   Words    and 

Phrases,    380. 
HANDWRITING. 

1.  Forgery— COMPETENCY  OF  WITNESS— to  Testify  to  Writi;^g 

OF  Defendant.    673. 

2.  Standard  of  Comparison— WHAT  IS  PROPER— Defendant's 

Signature  to  Motion,  Certified  to  by  Clerk— makes  proof  of 
ffmuineness  needless,  673. 
HARMLESS  ERROR— See  App.  to.  Sup.  Or.  »  »  »,  47,  324,  650, 
Instructions,  650,  585;  Personal  Injury,  247;  Pleading  *,  242; 
Practice,  4,  11,  106,  122,  288.395,650;  Refusing  Needless  Proof, 
350;  Remittitur,  1;  Replevin,  1;  Specl^  Finding,  247  (Immate- 
rial, Answer  to). 

1.  Misconduct  of  Counsel— IN  CRIMINAL  CASE— When.    534. 

2.  Striking  out  Testimony— SUBSEQUENTLY  DUPUCATED. 

529. 
HEIRS— See  Adoption,  621 ;  Adverse  Possession,  582. 
HIGHWAY. 

1.  Locationof— PLACE  OF,  SUFFICIENTLY  ESTABLISHED.    484. 

2.  Petition  to  Locate-WHEN  INSUFFICIENT.    346. 
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HOMSSTBAS  TO  XMSULUC* 

H0MB8TBAI>— See  Estates  OF  Dickdkhtb,  100,  538,606;  ¥imflfiK, 

100. 
Abcmdoninfir  BifiTht  of— FACTS  SHOWING.    409. 
HUSBAND  AND  WIFB— See  Familt  Nsokssarus,  308;  EABXnras 

OF  WiFB,  585;  Trusts,  369. 

IMPRISONMENT  FOB  COSTS  (eriminml  ease)— See  CoNsrrn^ 

TioVAL  Law,  74. 
INDIOTMBNT— See  App.  to  Sup.  Op.  ■  »  491 ;  Grahd  Jurt. 
L  Adultery— NEEDLESS  AVEBMENT  OF  AGE  OF  WOMAN— Nbd 

NOT  BE  Pboyeh.     534. 

2.  False  PretenseB.    491. 

8.  Grand  Jury— CHALLENGE  TO,  BY  ATTACKING  INDICTMENT 

—Allowed— 4/  that  be  first  opporhmU^.    569. 
4.  WHAT  IS  NOT  GROUND  OF  CHALLENGE— That  ohe  Member  is 

Brother  of  Proseoutino  Husbahd.    569. 
6.  Bape  of  Imbecile— ALLEGATION  THAT   ACT  WAS  DONE 
"WITH  FOECE    AND   ABMS    AND  GAINST  THE  WILL"  IS 
UNNECESSARY.    520. 
INFANT— See  Minor,  30;  Partnership,  30. 
INrriAIiS— See  Deed,  423. 
INJUNCTION— See  Chattel  Mortoaob,  575. 

1.  DiaBoMns—ATTOBNEY  FEE— None    Allowed— vAav  writ  is 

praeUcally  dissolved  dy  hand  <md  withtmi  moUom,    402. 

2.  Tearing  ap  Car  Tracks— PREVENTION— Injunction  Proper. 

770. 

INNOCBNT  PUBCHASEB— See  EviDENOE  *^,63;  Neo.  Inst.,  63. 

INSANE— SUPPORT  OF— See  Continuous  Account,  11;  Evi- 
dence *>,  11 ;  Pleading  *,  11 ;  Praotioe  ^,  11. 

INSTRUCTIONS— See  Burden  of  Proof,  395,  442;  Exception,  661; 
Nbougence,  585;  Pleading  and  Proof*,  247,  4;  Pleading*', 
395,  442;  Replevin,  L 

1.  Constaruotion  —  ACCOMPLICE  —  CORROBORATION     OF  — A 

Charge  that  Proving'^Circuicstancis"  of  the  Crime  is  no  Cor- 
roboration—^om  not  say  that  proving  all  the  eireumstamees  of  it- 
la,    493. 

2.  FRAUDULENT  CONVEYANCE— "Said  Conveyances"  Con- 
strued.   554. 

3.  NOT  INCONSISTENT— One  that  Limits  Right  of  Recovery 
to  two  Years  Before  Suit— or  to  sueh  part  of  that  period,  less 
than  two  years,  in  which  sales  are  shown,    122. 

4.  CONTRIBUTED— Defined— ^ecd  not  be.    122. 

5.  MUNICIPAL  CORPORATION— Liability  of— correcrty  stated.  585. 

6.  SUBMISSION  TO  JURY  -What  is  V(yr-^negligenee  of  attorney,  529 ; 
wHting,  construction  of .    380,  661. 

7.  Harmless  Error,  in— ALREADY  GIVEN— Refusing.    350. 
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iHtTRUC.   Coiitla««d.  TO  Judo. 

8.  DEMAND— NECESSirr  FOB— Chabgino  that  Certain  Propirtt 
Can  not  bx  Bbooykbid  Without  Demand,  is  not  Prejudiciait— 
though  there  is  no  proof  of  demand— -where  plaintiff  fails  to  recover 
that  property.    1. 

9.  DISPARAGING  TESTIMONY— Erroneously  Admitted.    106. 

10.  PENALTY  IN  BOND— Refusing  Charge  that  not  more  can  be 
Reoovered — harmless — where  all  above  is  remitted.    6^0. 

11.  SIDEWALK— Charge  that  City  is  Luble  for  Allowing  Snow  to 
AOGUMXTLATE  ON— if  cured  hy  modifieatior^—t\i9A  it  has  a  reason- 
able time,  after  knowledge,  to  clear  them.     83. 

12.  InappUoable-CHARGE  ON  MATTER  NOT  IN  ISSUE,    OR 

WITHOUT  SUPPORT  IN  PROOF— Is  Erroneous.    617. 
INSTRUMENTS— -ALTBEATION   OF— See  Alteration    of 

Instruments. 
INSUBANOE  —  See   AonoN    (premature),    735;    Evidence,    636; 

Mutual  Ins.Co.,  685;  Proof  of  Loss,  735;  Unoooupied(Defined), 

709;  Waiver,  636,  721. 

1.  Adjuster— CAN  NOT  WAIVE  PROOF  OP  LOSS— When.    457. 

2.  Change  of  Title  and  Posseesion— SALE  FROM  PARTNER  TO 

PARTNER— Avoids  Poliot  to  Firm.    225. 
8.  Mortgage— RECORDING    OF,    NOT    NOTICE— WmoH   Makes 
Subsequent  Aooeptance  of   Premium  a  Waiver— o/  elause  in 
policy  prohibiting  mortgaging.    4. 
4.  Proofofliosa-Waiver— NOT  ESTABLISHED.    457. 

INTBBBST— See  School  Order,  53;  Usury,  502. 

INTBRBST  IN  BBAL  PROPERTY- See  Real  Property,  621. 

INTOXICATING  LIQUORS— See  Contracts  *,  895;  County 
Attorney(Neqligenoeof,noDefense  TO  Landlord),  513;  Const. 
Law,  496;  Evidence  <s,  197;  Landlord  and  Tenant,  513;  Plead- 
ing, 395,  513;  Sale  of  Liquor,  122. 

1.  CJommon  Carrier— NOTICE  TO,  OF  CONTENTS  OFPACKAGE- 

Facts  Establishino.    496. 

2.  "Conveying  from  Place    to  Place"— IS  MADE  OUT  BY 

AGENTS  TAKING  LIQUOR  FROM  PLATFORM  TO  FREIGHT 
HOUSE.    496. 
8.  Liquor  Permit— PROTECTS  INDIVIDUAL  TO  WHOM  ISSUED— 

Only.    197. 
4.  Sale  by  Clerk— NUISANCE— Employer  Responsible  for.    197. 
JOINT  BATES— See  Notice,   694;   Railways,   594;   Words  and 
Phrases,  594. 
Commissioners  Have  no  Bight  to  Make— BECAUSE  OF 
POWER  TO  PUBLISH  AFTER  RAILWAYS  MAKE  THEM.    594. 
JUDGMENT— See  App.  to  Sup.  Ct.  ^,  650. 

1.  Pajnnent  of— MAY  BE  SHOWN  BY  PAROL.    578. 

2.  SALE  UNDER,  GIVES  NO  TITLE— Though  it  Remains  Uncan- 

celed.   578. 
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Judo.    Contlnoed.  to  Lxm.  op  Acts. 

3.  Ck)llateral  Attack— BY  STOCKHOLDER— Stockholder  Can  not 

Make,  on  Jxtdoment  Against  his  Corporation— fPA^.    331. 
JUDGMENT  ON  PLBADINQS-See  App.  to  Sup.  Ot.  »  47. 
JURISDICTION— See  App.  to  Sup.  Ct.  «     229. 

1.  Justice  of  the  Peace  in  Pottawattamie  Comity.    737. 

2.  HighwayPetition— INSUFFICIENT  TO  CONFEE— When.    346. 

3.  Superior  court  has— TO  OBDEB  LAND  SOLD  ON  FOUECLOS- 

UBE— But  Sals  Can  Not  Be  Uadl— except  on  process  of  district 
court.    90. 

4.  SALE  ORDERED  BY,  NOT  SET  ASIDE— For  Failure  to  Bid— 
caused  hy  erroneous  beUef  that  district  court  process  was  essential — in 
a  given  case.    90. 

6.      WAIVER— Where  All  Consent  to  Sale  Under  Process  of  Su- 
perior Court — district  court  process  is  not  required,    90. 
JURY— See  Chalelnge  to,  506,  569. 
JUSTICE  OF  THE  PEACE— See  Jurisdiction,  737. 
B^TOWLEDGE  OF  DEFECTS— See  Warranty,  288, 
LACHES. 

1.  Quieting  Title— AGAINST  COTENANT— Delay,  Not  Amount- 

ing TO.    467. 

2.  Reformation  of  Deed— WHEN  REFUSED— On  Account  of. 

414. 
LANDLORD  AND  TENANT. 

1.  Liquor  Sale  in  Building— NOTICE  OF— What  IS.    513. 

2.  Negligence  of  County  Attorney— IN  ENFORCING  LIQUOR 

LAW— No  Defense  to  Landlord.    513. 

LARCENY— See  Evidence  »,  493. 

LAW  OF  THE  CASE— See  App.  to  Sup.  Ct.  >♦,  689. 

LAW  AND  EQUITY— See  Practice  (Action  Tried  as  Equitable, 
BY  Agreement),  545. 

LAW  AND  FACT— See  App.  to  Sup.  Ct.  »"  »  »  «,  1,  47,  247,  520, 
689;  Evidence «*»««»««<*,  63,  85,  446,  493,  534,  656,  661, 
709;  Nequgence  i  «  4  «  •  t  8  9  m  u  u  33^  75,  85,  169,  185,  252,  259, 
405,  462;  Principal  AND  Agent,  191,  242,  442;  Telegraph  Com- 
pany, 129. 

LEASE— See  Trespass,  380. 

LICENSE. 

Mere  Use  of  Track— WITH  KNOWLEDGE  OF  RAILWAY  COM- 
PANY—Is  Not  License.    106. 

LIEN— See  Taxes.    230. 

LIMITATION  OF  ACTIONS— See  Adverse  Possession,  359,  582; 
Continuous  Account,  11;  Pleading,  423. 

1.  Fraud— DISCOVERY— Action  to  Cancel  Fraudulent  Issue  of 

Stock — must   be   brought  within  five    years    after  a   mortgage  is 
recorded — which  partly  consummates  the  fraud.    473. 

2.  Pleading— STATUTE  IS  AFFIRMATIVE  DEFENSE.    423. 
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L.1M.  Right  op  Ac.  to  Mxcr.  Lixn. 

LIMITING  RIGHT  OF  ACTION— See   TsLEaRAPH  Companies, 

129. 
LIQIJOB  SELLING  PERMIT— See  Intoxioatinq  Liquors.    197. 

Personal  Privilege,  Only.    197. 
LOST  WRITING— See  Evidence  "  621. 
MANSLAUGHTER— See  Evidence  «  506. 

Evidence,  Sufficient.    506. 
MARRIAGE  AND  DIVORCE. 

1.  Antenuptial    Contraclr— VIOLATION   OP— -No    Ground    for 

Divorce.    365. 

2.  Cruel  and  Inhuman  Treatment— NOT  ESTABLISHED.    365. 

3.  PreBumption  of    Former    Divorce — is  Not  Entertained 

Where,  Inter  alia — the  woman  seeks  to  esttiblish  rights  in  property 
of  an  alleged  second  husband,    282. 

4.  SAME— Nor  That  She  Married  Him  After  Her  First  Husband 
Died.    282. 

MASTER  AND  SERVANT— See  Law  of  Case,  689 ;  NEaLiGBNOB  K 

252,  259. 
1.  Assuming  Risk  of  Emplojonent— FAILURE  BY  A  BRAKE- 
MAN  TO  OBJECT  TO   FIREMAN'S  ACTING  AS  ENGINEER— 
Does  Not  Preclude  Recovery— -/or  negligence  of  such  fireman.    85. 
2:      SAME— What  Constitutes.    252. 
3.  Relation  of— WHAT  CONSTITUTES.     642. 
MAYOR— See  Town  Order.    98. 

MEASURE   OF   DAMAGES— See  Attachment,  324;  Sale  of 
Liquor,  122. 

1.  Farmer^PERSONAL  INJURY— Loss  of  Profit  of  Farm  and 

Ability  to  Conduct  a  Farm — are  not  elements  of  damage — at 
least,  in  the  absence  of  special  plea.    185. 

2.  Telegram— DELAYED  DELIVERY— If  Offer  for  Horse  is  Lost 

BY — and  horse  has  no  regular  market  value  where  kept — measure  is 
the  difference  between  the  price  obtained,  after  reasonable  effort, 
and  price  offered  in  telegram,  with  interest,  and  cost  of  keep  from 
offer  to  sale.    129. 

3.  Warranty— AGREEING  TO  REMEDY  KNOWN  DEFECT— Fail- 

ure TO  so  Do  AND  NO  SHOWING  That  They  Can  BE  REMEDIED — War- 
rantee may  recover  the  difference  between  actual  and  value  as  war' 
ranted,    288. 

4.  Wrongful  Attachment— SALE  UNDER  OTHER  PROCEEDING 

—Damages  on  Bond  Should  Be  Nominal,  Only.    324. 

MECHANIC'S  LIEN. 

1.  "Commencement  of  Building"  Defined.    212. 

2.  Facts  Considered— COUNTERCLAIM    EQUALS    THAT    OF 

LIENOR.    751. 
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Mbch.  Lxxm.    Continued.  to  Mim 

3.  Inoorreot  Statement— MISTAKE  OF  LAW— Through  Which 

Statkmsnt  Inolxtdss  Items  Not  Fuiinishbd  Within  Ninety  Days 
^wiUnoi  defeat  Uen,  wholly,  against  meumhrancer,    25. 

4.  Priority— ON  BETTERMENTS— Between  Lienob  and  Mobtqages 

^Determined.    212. 
G.      SAME— INOXTICBRANOEB  WITHOUT  NoTiOE— fio  lien  against— except 
for  items  furnished  within  ninety  days  before  filing,  or  sold  on  an 
order  older  than  that,  of  which  the  last  item  was  furnished  within 
the  ninety  days.    25. 
MENTAL  SUFFBBING.    585. 
MEBGER. 

Fee  Title— NOT  MEBGED  IN  LIFE  ESTATE-t-Aqainbt  Interest. 
100. 
MINING  ground-Defined.    880. 
MINOR. 

Contract— DISAFFIBBCANGE—MiNOB  Mat  Avoid  Fibm  Debt— 
viihout  disafflrming  his  partnership  contract.    30. 
MISCONDUCT  OF  COUNSEL— See  Bill  of  Exceptions,  356. 

No  Reversal  for— IF  GUILT  OF  DEFENDANT  IS  CLEAR.    534. 
MORTGAGE— See  Chattel  Mortgage,  230;  Do  web,  538;  Taxes,  230. 

1.  Mechanic's  Lien— BETTERMENTS— When  Mortgage  is  Prior 

ON.    212. 

2.  Selling  Part  of  Land  Covered  by— PART  SOLD  MUST  BEAR 

MORTGAGE  DEBT— Pro  Rata— excluding  improvements  made  by 
buyer.    451. 

3.  EXHAUSTING  UNSOLD  LAND  FIRST— Rule  is  Inapplioable- 
where  at  time  of  foreclosure,  mortgagor  has  no  interest  left  in  any  of 
the  mortgaged  land.    451. 

MOTION  FOR  NEW  TRIAL— See  Exception,  661. 
MOTION  NON  OBSTANTE  VEREDICTO. 

Admissions  Other  Than  Those  Made  in  Pleadings— MAY 

SOMETIMES  BE  CONSIDERED  ON  THIS  MOTION.    462. 
MOTION  TO  STRIKE— See  App.  to  Sup.  Ct.  »  4. 

Amendment  to  Abstract— WHEN  OVERRULED.    4. 
MUNICIPAL  CORPORATIONS-See  Contract  »,  67;   Injunc- 

tion,5770;  Instructions  «,  33,   585;  Negugenoe  *  • ',  33,185,  586; 

Ordinance,  67;  Town  Order,  98. 
MURDER. 

1.  Plea  of  Guilty— EVIDENCE  SUFFICIENT  TO  SUSTAIN  JUDG- 

MENT OF  MURDER  IN  FIRST  DEGREE.    525. 

2.  Presumptions— WHERE  DEATH  IS  PENALTY  FOR  MURDER 

IN  FIRST  DEGREE,  ONLY— Sentence  of  Death  Raises  Prb- 
STrnvnov— that  murder  in  that  degree  is  found  by  the  court.    525. 

3.  Purpose  of  Taking  Testimony  on  Plea  of    Guilty— OR 

DEGREE  OF  GUILT  FOUND--ne0d  not  be  made  of  record.    525. 
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MuR.    Contlnaed.  to.  Nbo. 

4.  Threats  to  Kill— NOT  NAMING  DECEDENT— Wh£K  Adiossi- 

BLK.      506. 

MUTUAL  AGENT— See  Usury,  502. 

MUTUAL  mSURANOB  OOMPANY-See  Waivkb,  (Paying 

ASSISSMENT),  721. 

1.  AssessmentB  to   Pay  Losses— PRIVATE   PROPERTY  OF 

MTr.MRTr.R  T^TART.Tg  FOR.    685. 

2.  By  Law— AMENDMENT  OP— All  Who  Jom  Must  Takb  Notice 

OF  By  Laws  As  Then  Changed— iy  authority  of  the  corporation. 
685. 

NEOBSSABIES  FOB  FAMILY— See  Family  Necbssabies,  308. 

NBGLIGBNOB— See  Assuming  Risk  or  Ehployhent,  252,  259.— 
CoNTBAOTS  (Exempting  from  Liability  fob),  265;  County 
Bridge,  185;  Evidenoe  *,  85;  Expert  Testimony,  76;  Instruc- 
tions—Landlord AND  TENANTJ  (COUNTY  ATTORNEY),  513;  LaW  OF 

Case,  689;  Master  and  Servant— Pleading  and  Proof  (Attor- 
ney).   529. 

1.  Aaannn^ng  Risk  of  Emploment— WHAT  IS.    252;  What  is 

Not.    259. 

2.  Degree  of  Oare— ORDINARY  CARE  IS  REQUIRED  AT  ALL 

TIMES— But  What  is  Such  Care  May  Differ— <»  day  and  night 
Ume.    585. 

3.  Bmergency— COLLISION— Not  Jumping— it    not  negUgenc&-^ 

the  aot  may  reasonably  be  thought  proper,  though,  in  fact,  unwise. 
259. 

4.  Ck>ntribatory  Neffligence,  What  is— CASE  WHERE  CAR 

ACCOUNTANT  ON  CAR  CJOLLIDED  WITH  SWITCH.    i05. 

5.  SAME— What  U—CoupUng  Car$.    462. 

6.  (HTY  NOT  LIABLE— For  Damage  Caused  by  Defeutive  Walk— 
if  atffaoent  teamway  might  as  well  have  been  eued.    33. 

7.  (X)UNTY  BRIDGE— Defective  Condition  Known  To  Plaintiff— 
no  liability  if  there  was  another  convenient  looy- thoughjoounty  has 
not  stopped  use,  and  though  location  of  bridge  inyites  traveL    185. 

8.  DUTY  NEGLECTED  BY  SERVANT— No  Recovery  Where  Death 
Resui/ts  From  an  Open  Switch  Which  it  Was  Duty  of  Deced- 
ent to  Close.    252. 

9.  JURY  QUESTION— Coupling  Cars— ipA^h.    8S. 

10.  Bjja—aecident  in  railroad  yard,    76. 

11.  Absence  Of  Part  Of  CBXW—flying  ewiteh.    76. 

12.  Per  se— WHAT  IS  NOT— Running  Train  at  (Certain  Great 

Speed  at  Depot  Grounds.    169. 

13.  Telegram  Delivery- DELAY  IN— Facts  Sufficient  to  Sustain 

Verdict.    129. 
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Nbo.  Init.  to  Pab.  Svzd. 

NEGOTIABIjII  INSTRUMENTS— See  Evidknob  »  «  63;  Porg- 
EBT.     550. 

1.  CJonfliot  of   LaWB— USURY— A  {NOTE  DATED  IN  IOWA,  IN- 

TENDED TO  BE  GOVERNED  BY  ITS  LAWS— Is  Inforckable 
Therb — though  usurious  by  law  of  state  where  executed.    300. 

2.  Presumption  that  Note  is  P&3^ble  Where  Dated— CAN 

IT  BE  VARIED— With  Parol.    300. 

3.  THAT  POSSESSION  PROVES  TITLE— Averment  of  Title  Need 
Not  Be  Proven  Until— prcM/inpiton  is  rebutted.    300. 

4.  "Negotiable   Without    Offset"— DOES  NOT  COVER    THE 

ORIGINAL  PAYEE.     288. 

NEWLY  DISCOVERED  EVIDENCE— See  Practice  »  356. 

NEW  TRIALr— See  Practice  »  365;  Motion  for  New  Trial,  661. 
Newly  DiscoveredBvidenoe— CUMULATIVE— Not  Ground 
For.    661. 

NOMINAL  DAMAGES— See  App.  to  Sup.  Ct.  »  324. 
Disallowance— NO  REVERSAL  FOR.    402. 

NGN  OBSTANTE  VEREDICTO— See  Motion  Nok  Obstante,  462. 

NOTICE— See  App.  to  Sup.  Ct.  (Motion  to  Strike)  »,  4;  By-Law 
(Akendment  of),  685;  Fraxtdulent  Conveyance  (to  Corpora- 
tion) 554;  Insurance  (by  Recording  of  Mortoagb),  4;  Joint 
Rates,  594;  Landlord  and  Tenant  (of  Nuisance),  513;  Intoxi- 
cating Liquors  (That  Package  Contains),  496;  Partner  (Powi^ 
TO  Borrow),  217;  Telegraph  Companies,  129;  Principal  and 
Agent  (Agent's  Power),  242,  442;  Warranty  (op  Defects),  288. 

NUISANCE— See  Landlord  and  Tenant,  197;  Intox.  Liquors,  513; 
Pleadings  and  Proof,  513. 

NUISANCE  CONTINUINGt—See  Pleading  and  Proof,  513. 

OCCUPANCY— See  Evidence  (Repairs  by  Mechanics)  »,  709. 

OFFICE— See  Tenure  of  Office,  665. 

ORAL  REPRESENTATION— See  Fraud.  545. 

ORAL  WARRANTY— See  Words  and  Phrases,  288. 

ORDERS— See  Principal  and  Agent,  242;  School  Order,  53;  Town 
Order,  98. 

ORDINANCE— See  Town  Order,  98. 

1.  Electric   Lights    Franchise— MUST    BE    SUBMITTED    TO 

VOTE.    67. 

2.  Unreasonable— ONE  THAT  REGULATES  SPEED  OF  TRAINS— 

AT  Point  Not  Wfthin  City  When  Ordinance  was  Made— and 
which  point  is  unplatted  and  fenced.    106. 
PARENT  AND  CHILD— See  Adoption,  621. 

1.  Advancement— PRESUMPTION  THAT  VOLUNTARY  CONVEY- 

ANCE IS— Proof  Insufficient  to  Overcome.    541. 

2.  Service  to  Parent— FACTS  AUTHORIZING  PAYMENT  FROM 

PARENT.    201. 
PAROL  EVIDENCE  (Of  Payment)— See  Judgment,  678. 
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Plkad.  to  Plsad.  ft  Pkoof. 

PLBADIN€h-See  App.  to  Sup.  Ct.  •,  47;  Attaohmknt,  650;  CoNmr- 
UANOE,  678,  742;  JuBOMiMT  ON,  47;  Praotiox,  831;  TAZS8  (Rb- 
ooYKEiKe  Back)  *  ^  280. 

1.  Abatement— PLEA  OP— What  IB  HOT.    890. 

2.  Aflflnming  Inoreaeed  Riak— MUST  BE  PLEADED  A8  APFIBIC- 

ATIVE  DEFENSE.    86. 

3.  Oonstrued- AN  ANSWER  ADMITTING  BIGHT  TO  RECOVER 

WERE  IT  NOT  FOR  THE  LAWS  OF  IOWA— Cokckde  That, 
PRisuxPTiyxLT— «ofitroo<  i8  vdUd  tuider  law  of  other  state  where 
made,    895. 

4.  Harmlees  Brroiv-STRIKING  FOR  WANT  OP  VERIFICATION 

— Whxrk  Vkbifixd  Akxndicxmt  is  Filxd  Without  Objxotion. 
242. 

5.  Insane— ACTION  TO  RECOVER  FOR  SUPPORT— Petition  or 

Auditor— fMMl  not  aUege  that  Iward  authorized  suit.    11. 

6.  InstruotionB-WHERE  CONVERSION  IS  ADMITTED  AND  PAY- 

MENT TO  AGENT  PLEADED— AOKNOT  Must  bi  PsoyxD— and 
eharge  that  plaintiff  has  burden  of  proof— \b  erroneoiis.    442. 

7.  SAME— Whxbb  Answer  Admits  Contract  to  be  Valid  but  fob 
Laws  of  Iowa — charge  that  original  package  sale  here  is  Uutful — ^is 
proper.    395. 

8.  Offer  to  Bepay-WHAT  SUFFICIENT.    423. 

9.  SAME— In  Equitable  Action.    545. 

10.  Statute  of   Limitations— TAX   DEED— Defense  that  Five 

Tears  Have  Lapsed  Singe  Recording— i«  not  raised  dy  dmigktg 
thai  tax  sale  was  irregular,    423. 

11.  Waiver— DEFECT  IN  PLEADING— Not  to  be  Attaoeed— iyo6- 

Jection  to  evidence,    545. 

12.  Wrongful  Attachment— PRINCIPAL  AND  AGENT— Where 

THE  Attachment  Plaintiffs  are  Husband  and  Wife— and  claim 
for  damages  refers  to  *' these  defendants^'— hoth  are  liable  for  damages 
sustained,  though  part  is  due  to  aotion  of  husband  as  agent,  and  no 
agenoy  is  pleaded.    661. 

PLEADING  AND  PROOF— See  App.  to  Sup.  Ct.  ;  Bill  of  Excep- 
tion, 122,  356,  380;  REMrmTUR;  Shorthand  Notes. 

1.  Oontraclr— PARTLY  PERFORMED— Recovery  Allowed.    390. 

2.  Fraud— IN  OBTAINING  A  NOTE— Charged  Upon  all  Parties 

Including  Indorsee— verdict  for  defendants  improper— -wittiout  proof 
that  either  of  the  parties  participated.    138. 

3.  Needless  Averment— PROVING  UNNECESSARY— Under  Plea 

THAT  A  Car  Stopped  to  Let  Plaintiff  off— on  instruction  that, 
though  the  stop  was  not  for  that  purpose  and  while  plaintiff  was 
getting  off  the  car  was  started  when  employees  knew  or  should  have 
known  she  was  alighting,  it  was  negligence— ia  proper.    247. 
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Pkac    Condoned.  to  Pkin. 

22.  Remedy  at  Law— EQUITABLE   ACTION— No  Defense  to— 

where  there  is  an  agreement  to  try  as  equitable  tiction,     545. 

23.  Strikinff  Out  Part  of  Answer— NON  RESPONSIVE— Sus- 

tained.   529. 

24.  Transfer  of  Action— IN  ABSENCE   OF  MOTION— DEmmREB 

Will  Not  Lib  to  Forum.    230. 

25.  Same— WHEN  IMPROPER— An  Erroneous  Ruling  on  Motion 
to  Strike  an  Alleged  Equitable  Defense  and  on  Objection  to  a 
Transfer  to  Equity — as  not  waived  by  stipulation  to  set  side  am 
order  to  try  cause  on  documentary  evidence,  and  agreement  to  try 
on  oral  evidence.    17. 

26.  Verdict,  Directed— VERDICT  SHOULD  BE  DIRECTED— When 

IT  Would  be  Set  Aside— </ /or  party  having  burden,    252. 

27.  Waiver— BY    FAILURE    TO    OBJECT— If   an   Issue   is   Not 

Objected  to— 'evidence  upon  if-m^st  be  admitted.    143. 

28.  SAME— Estoppel  bt  Objection— i^I^;^  one  has  testimony  excluded 
as  immaterial — he  can  not  nr^j^e  its  ab8ei)««i  as  material.    395. 

29.  SAME— Failing  to  Attack  Pleading — which  sets  up  parol  variance 
of  a  writing — admits  the  parol.    545. 

30.  Wrongrful  Attachment— NOT  TO  BE  SUBMITTED  TO  JURY 

— If  no  Damage  be  Shown.    356. 

PRESUMPTIONS— See  Evidence  « i,  11 ;  Decree,  467 ;  Marr.  and 
Divorce,  282;  Murder,  525;  Negotiable  Instruments;  Insur- 
ance (payment  after  loss),  636;  Parent  and  Child  (ad- 
vancement.) 

PRINCIPAL  AND  AGENT— See  Evidence  (custom  of  trade) 
",  242;  Insurance.  457;  Mutual  Ins.  Co.,  685;  Pleading  ^,  661; 
Usury,  502;  Waiver,  721. 

1.  Authority  to  SeU-WHAT  IS  NOT.    442.  \ 

2.  Holding  Out— KNOWLEDGE  OF  AND  RELIANCE  UPON  ACTS    \ 

OF  ALLEGED  PRINCIPAL— Is  Essentia,  Only— w^ere  a  hold-     1 
ing  out  is  relied  on.    442. 

3.  Fraud  on  Principal— WHERE  AGENT  FRAUDULENTLY  OB- 

TAINS FROM  HIM  MORE  THAN  AGENT  PAID  FOR  CERTAIN 
PROPERTY  BOUGHT  FOR  THE  PRINCIPAL— Agent  Owes  the 
Difference— aiul  principal  may  have  a  lien  for  it  on  property  in 
which  the  agent  invested  it.    82. 

4.  Scope  of  Agency— NOTICE  OF— STATEMENT  IN  A  BLANK 

CONTRACT  EXHIBITED— That  Delivery,  Only,  is  Acceptance 
—is  notice  that  agent  has  no  power  to  bind  principal.    242. 

5.  Order- ACCEPTANCE— Is  an  Order  Which  is  a  Mere  Re<juest— 

binding  without  acceptance.    242. 

6.  Relation— WHAT  DOES  NOT  ESTABLISH.    191   (loan  agent). 

7.  School  Fund  Mortfirage-PAYMENT  TO  AUDITOR  IS  SUFFI- 

CIENT—If  Money  Reaches  Treasury.    195. 


\ 
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PROV.  TO  RBP. 

PROVINOB  OF  COURT  AND  JURY— See  Law  and  Factt. 

PROOF  OF  LOSS— See  Insitrance,  735. 

PUBLIC  POLICY— See  Contracts  \  265. 

RAILWAYS— See  Assuming  Risk  op  Employment;  Damages,  146; 
Evidence  (Books  of  Science)  ",  Expert  Testimony,  76 ;  Forteit- 
TJBE,  646;  Injunction,  770;  Instructions;  License,  106;  Intoxi- 
cating Liquors;  Master  and  Servant;  Negligence;  Ordinance 
(Speed  of  Trains)  ;  Plead,  and  Proof  *,  247;  Bulb  (Construc- 
tion), 106,  617;  Trespasser,  106. 

1.  Basement— BIGHT  IN.    770. 

2.  Stock  Killinfif— SUFFICIENT  EVIDENCE.    754. 

3.  SAME— At  Depot  Grounds — Stock  Not  at  Large— no  liability. 
169. 

4.  Texas  Fever  Cattle-WHEN  LIABILITY  FOB  BBINGING  INTO 

STATE— is  Not  Absolute.    146. 
RAILROAD   COMMISSIONERS— See  Practice  »  694;  Bail 

WAYS,  694. 
Mft-rirrmm  Rate  Schedule— COMPLIANCE  WITH,  DECBEED. 

764. 
RAPE— See  App.  to  Sup.  Ct.  «,  Indictment,  620;  Practice  (Eleo 

TION),  620. 
REAL  PROPERTY— See  Decree,  467;  Forfeiture  (Becovery  of) 

646. 

1.  Action,  to  Determine  Interest  in— BUBDEN  OF  PBOOF— 

Is  ON  Claimant.    621. 

2.  Alter    Acquired    Title— WABBANTY    DEED    PASSES— To 

Grantee.    423. 

RECORDING  ACTS— See  Limitation  of  Actions,  473;  Insur- 
ance,   4. 

RECOVERY  OF  REAL  PROPERTY— See  Forpeiturb,  646. 

REDEMPTION. 

Appeal— SALE  UNDEB  DECBEE,  MODIFIED  AS  BEVEBSAL 
DIBECTS— IS  Without  Bedemption.    682. 

REFORMATION  OF  WRITINGS— See  Equity,  41 ;  Laches,  414. 
Agreement— CHANGING  ''SUBJECT  TO"  INTO  "ASSUMING" 
—Facts  Warranting.    420. 

RELIGIOUS  SOCIETIES. 

General  Conference— POWEBS  OF— What  May  be  Delegated. 
558. 

REMEDY  AT  LAW— See  Equity,  545. 

REMITTITUR— See  Instruction,  650. 

1.  Harmless,  When— A  BEMISSION  BY  PLAINTIFF  TO  MAKE 

BECOVEBY  COBBESPOND  WITH  PBOOF— Is.    1. 

2.  Permissible  When.    650. 
REPAIRING  BY  MECHANICS. 

Oooup€Uicy— MAY  CONSTITUTE— IN  Fire  Insurance.    709. 
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Rkp.  to  8xt. 

REPLEVIN— See  Chattkl  Mobtoaox,  575;  Goukteroladc,  17;  Bb- 
MimruR,  — ;  Equitable  Depenbks  (May  be  Interposed).    17. 
Claim  of  Ownership— bt  Both  Parties— Biqht  to  Possession 
Depends  on  Ownership.    1. 
RBPRESENTATIONS-See  Fraud,  545. 

Oral— TO  VARY  WRITTEN  SUBSCRIPTION- Not  Allowed  Im 
Absenob  of  Plea  of  Fraud.    446. 
RES  ADJUDICATA— See  Chattel  Mortgage,  575. 
RETAINER— See  Attornxt  and  Client,  529. 

RULE  OF  RAILWAY. 

1.  Oonstruotioil— TO    DISPLAY    SIGNALS    WHEN    TRACK  BE- 

COMES IMPASSABLE  OR  DANGEROUS.    617. 

2.  SAME— To  Look  Out  for  Section  Men  and  ''Others"  Obstruct- 

ing Trace — does  not  apply  to  trespassers,    106. 
RUNNING  AT  LARGE!— See  Words  and  Phrases,  169. 
SALE— See  Fraud,  545;  Judgments  (Payment),  578;  Measure  of 

Damages,  288;  Taxes,  352  (en  MassbJ.    • 
SALE  ON  EXECUTION— See  Redemption,  682. 
SALE  ON  FORECLOSURE}— See  Jurisdiction,  90, 

When  Not  Set  Aside.    90. 
SALE  OF  LIQUOR. 

Excessive  Verdict  for-WHAT  IS  NOT.    122. 
SCHOOLS— See  School  Order.    53. 

SCHOOL  FUND  MORTGAGE. 

Satisfaction  of,  Not  Ccinoeled- THOUGH  PAID  TO  AUDI- 
TOR INSTEAD  OF  TREASURER—IF  Money  Reaches  Treas- 
ury.   195. 

SCHOOL  ORDER. 

Should  Not  Draw  More  Than  Six  Per  Cent.— IF  IT  DOES 
—IT  Should  be  Computed  at  Six  Per  Cent.— and  payments  made 
deducted  from  total.    53. 

SECONDARY  EVIDENCE— See  Evidence  »*,  621. 

SECRETARY  OF  SEINATB— See  Tenure  of  Office,  665. 

SETTING   FORECLOSURE   SALE  ASIDE— See   Jurisdic- 
tion, 90. 

SELECTION  OF  COUNTY  PAPER— See  County  Paper,  304, 
376. 

SETTLEMENT. 

1.  Disputed  Claims— IS  CONSIDERATION  FOR  ESTABLISHING 

A  BALANCE  DUE— From  One  to  the  Other  Party.    311. 

2.  Facts— Held  to  Establish  Such  a  Settlement.    311. 
SET-OFF— See  Counterclaim. 
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Tax.    Continued.  to  Trbs. 

5.  Recovery    Ba,ok— WHERE  MORTGAGEE  OP  PARTNER  RE- 

DEEMS PROM  TAX  SALE  BASED  ON  PERSONAL  TAX 
AGAINST  PIRM— He  Can  Recover  of  Mortgagor,  Only.    230. 

6.  Bedemption    from  Sale-TAXES  OP  PRECEDING  YEARS— 

Must  be  Entered  on  Tax  List  of  Sale  Tear.    423. 

7.  For  Sidewalk— WHEN  VOID.    352. 
TAX  SALB.    See  Taxes. 

Failure  to  Pay  Taxes  on  Wild  Land— DOES  NOT,  NECES- 
SARILY, DEPEAT  REDEMPTION  PROM  INVALID  TAX  SALE. 
423. 
TELEGRAPH  COMPANIES. 

1.  Liability  to  Addressee— DELAY  IN  DELIVERING  MESSAGE 

—Without  Contractual  Relation.    129. 

2.  Limitingr  Time  of  Presenting  Olaim  for  Damages— TO 

THIRTY  DAYS— By  Clause  on  Back  of  Telegram— tnoporattw 
where  right  to  damages  could  not,  reasonably,  have  been  ascertained 
in  that  Ume,    129. 

3.  Importance  of  Dispatch— WHAT  IS  NOTICE  OP.    129. 
TENANCY  IN  COMMON— See  Adverse  Possession,  582. 

What  Terminates.   682. 
TENURE  OF  OFFICE. 

Secretary  of  State  Senate— IS  REMOVABLE— at  Pleasure 
OF  Senate.    665. 
TESTS  BY  ONE  PARTY— See  Evidence,  106. 
TESTAMENTARY  CAPACITY— See  Evidence  «,  656. 
TEXAS  FEVER. 

Cattle  Affected  With— BRINGING  INTO  STATE— Liabtltit 
NOT  Absolute.    146. 
TEXT-BOOKS  CITED— See  End  of  Index. 
THREATS— See  Murder,  506. 
TOWN  ORDER. 

1.  Lost  Order— MUST  BE  PAID  BY  TREASURER— Oh  Judoiont 

Authorizing  its  Payment.    98. 

2.  Signature  of  Mayor  to— IS  NOT  ESSENTIAL— Unless  Made 

so  BY  Ordinance.    98. 

3.  Treasurer  Must  Pay— THOUGH  COUNCIL  OUGHT  NOT  TO 

HAVE  ALLOWED  CLAIM.    98. 

TOWN  TREIASURER— See  Town  Order,  98. 

TRANSACTION  WITH  DECEDENT-«ee  Evidence  »,  69,  201. 

TRANSFER  TO  EQUITY  SIDE— See  Practice  «* »  17,  230. 

TREASURER  OF  TO WN— See  Town  Order,  98. 

TRESPASS. 

Lessee  May  be  Guilty  of— AS  TO  LANDS  RESERVED.    380* 
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Trbs.  to  Was. 

TBESPASSBB— See  Bulk  of  Railway,  106. 

Duty  to— ENGINEEB  NEED  NOT  STOP  TILL  HE  HAS  REA- 
SON TO  BELIEVE  THAT  A  HUMAN  BEING  WILL  NOT 
LEAVE  THE  TRACK— But  is  Bound  to  Assumx  That  Children 
WILL  not.    106. 

TBUSTS. 

1.  Husband  and  Wife— ABSENCE  OF  AGREEMENT  TO  REPAY 

—None  Estabushsd — when,    369. 

2.  To    Reconvey— NOT  TO  BE  ESTABLISHED  BY  LOOSE  DEC- 

LARATIONS.   409. 

3.  In  Parol— WHO  MAY  NOT  ASSAIL— Holder  of  Void  Sheriff's 

Deed.    578. 
ULTRA  VIRES— See  Contracts,  67. 
UNDUE  INFLUENCE— See  Evidenob  «,  656. 
UNOOOUPIBD. 

Defined- AS  TO  INSURANCE  POLICY.    709. 
USURY— See  Neo.  Instr.  \  300 

Commission  on  Note— CONTRACT  WITH  MUTUAL  AGENT-- 
Knowledge  of  Prinoipau— 'HO^  usurious,  whm,    502. 
UTTERING  FORGERY— What  Mat  Amount  to.    550. 
TARIANOB  IN  INITIALS-See  Initials. 
VARIANCE  BY  PAROL— See  Fraud,  645;  Neo.  Instr.,  300. 

venue— residence— facts  held  to  show  that  at- 
tachment  defendant  had  abandoned  residence 

IN  ONE  AND  ACQUIRED  IT  IN  ANOTHER  COUNTY— For  Pur- 
pose OP  DETERMININa  PRIORITY  OF  LEVIES.      175. 

Abandonment— MAY  BE  SHOWN  BY  EVIDENCE  OTHER— 
Than  Acquisition  of  New  Residence.    175. 

VERDICT— See   Motion  non    Obstante,    462;    Praotiob  (Direo- 
TiNG)  «  252,  462. 
Excessive,   What  is  Not-$1,000  FOR  SALE   OF  LIQUOR. 
122.     259-661. 

VOTE  OF  PEOPLE— See  Contracts,  67. 

VT'AIVER— See  Appeal  to  Sup.  Ct.  »,  380-390-585;  Chattel  Mort- 
gage, 315;  Homestead;  Insurance,  4,  457;  Law  of  Case,  689; 
Practice  »  «  »,  143,  395,  545. 

1.  Pasrment  of  Premium  After  Loss— BURDEN  OF  PROOF— 

Insured  Must  Prove  Acceptance  With  Knowledge.    636. 

2.  SAME— BT  Payment  of  Assessment— What  is.    721. 

3.  Power  to— WHO  HAS.    721. 
IVARRANTY— See  Meas.  Dam.  288;  Partnership  •,  288. 

1.  Defense   to— WHAT   IS    NOT— THAT    WARRANTEE   COULD 

HAVE  REMEDIED  DEFECTS— Had  he  Known  How.    288. 

2.  SAME— Nor  That  he  Knew  of  Defects  Warranted  Against — 
and  did  not  object,    288. 

3.  "Foal  Getter"  in— CONSTRUED,  545. 

4.  Oral— WHAT  IS.     288. 
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Wa».  to  Wko.  Att. 

WARRANTY  DBBD— See  Ekal  Pbopbbtt. 
WARRANTY— DEFENSES  TO— See  Waranty,  288. 
WIDOW— See  Estates  of  Dbosdents. 
WILIi— See  Evidenob  «  ^.    (Bbasonablbness),  656;    Estates  op 

Deobdents. 
WITNESS— See  Handweitino,  673. 

Husband  and  Wife -HUSBAND  COMPETENT  WITNESS  ON 

PROSECUTION  FOB  ADULTERY— Divorce  After  Begihnino 

Proseoution— 'tiot  material,    569. 
WORDS  AND  PHRASES— Defiked. 

1.  Ck>mmenoement  of  Building^IN  MECHANICS  LIEN  STAT- 

UTE.   212. 

2.  Contest— IN  DESIGNATION  OF  COUNTY  PAPER.    376. 

3.  Contributed- USED  IN  INSTRUCTION— Needs  no  Definition. 

122. 

4.  Counterclaim— See  Attorney  and  Client,  529. 

5.  Convesrinff  From  Place  to  Place— (intox.  liqnora).    496. 

6.  Family  Necessaries. 

7.  Ground,  East  and  South.    380. 

8.  Mining  Ground.    380. 

9.  Negotiable  without  Offset— See  Neo.  Instr.    288. 
11.  Oral  Warranty.    288. 

11.  Running  at  Large.    169. 

12.  Unoccupied — (in  fire  insuranoe).    709. 

13.  Clause  in  Chattel  Mortgage— "AGREE  TO  PAY  FOR  AT- 

TORNEY'S SERVICES  IN  SALE  AND  REMOVAL"— Does  not 
Authorize  Statutory  Attorney  Fee. 

14.  Articles  of  Adoption— CLASSIFIED— What  are  They.    621. 
WRITING— CONSTRUCTION   OF— See   Instruct,    380,  661; 

Rule  op  Railway,  106,  617;  Stipulation,  122;  Contracts'**; 
Attorney  Fees,  288;  Estates  of  Decedents  (will),  606;  Part- 
nership, 217;  Pleadings  s,  395. 

WRITING -VARIANCE  BY  PAROL -See  Variance  by 
Parol. 

WRONGFUL  ATTACHMENT— See  Attachment,  661;  Mbas. 
OF  Dam. 
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